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ERRATA ET ADDEN DA. 
Vo. I. 


Page 453. lines 22 and 23. for « appointment” read «« apportionment” 


Vol. VI. 


26.— 21. after 0 conditionally” add © and notice was ack opin the office”; and 
| after?! notice in the 4th line of the margin add flick up notice there“ 9 
27.— 21. r filed“ read ** ftuck up notice of“ 
544. — 23. ur Mr. Deeds” read Mr. Deaves“ 
738. 28. tranſpoſe * fourth” and ** firſt” 
Index, Swinnerton v. Jarvis for “ 62” read. 121ꝛ 


Sor. VII. 


5 t. line 31. * « the ceſtoi que truſt”? read his truſts” 
66. note, for © ante, 6 vol. 54.“ read © ante, 6 vol. 138". 
100. line 5. for © ante, 5 vol.” read ib. 
282. laſt line but five in the margin, for before” read « for”? 
305. line 17. For © contrafted? read due 
316. in note, laſt line but four, for have“ read“ having” 
336. 20 and 21. for ** the defendant” read © Mr. Allen”? 
371. 17. dele e not” 
382. n. (a) fer © 1 Bl. Rep. go.” read © 1 Bl. Rep. 190”? | 
386. line 4 after „Sarah Keen” ſtrile out the full point, and add it after 26. 
efendant 
1b. — 12 and 13. ſtrike out the parentheſis including the defendane 's mother“ | 
402, —— 29 for © 20,0001.” read ** 30,0001.” El 
| 439, — 19. for © Hutton” read © Hulton” | 
Ib. —— 32. for © 1 vol. 253.” read z vol. 253.” 
# 449. n. (5) for ©* ante, 5 vol. 12.“ read ante, 6 vol. 12.” | 
495. =— 22, for *© Chombre”-read © Chambre” 


612. in margin, © A,” * B.“ aB.“ Wd a A. Her the taus 2 b 
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2 ah 1 5 | Ca8Es IN MICHAELMAS EA Ki 
bee Dor e on | the Demile of Bowemuax again 8r200nx, : 
| . . 40h, ; 1 
1 I, ay 'T HE N for whicht {his Jeet was . hid: 
Ee: þ fanicked._ . been mortgaged in 1760, by Nicholas Stoddard to a 
term ſur- 


rendered to ym, for a. term of one hundred years, ſubject to a proviſo 5 


the ceffuy gue ; 
uf, oY 115 of alien on. pa) ment of the principal ſum of 4000. and 


to ſublt-nti-  qatereſt thereon, within fix months. Stoddard died in 17633 


ate a leaſe : 
executed by and the year following, the mortgage money not baving been 


F gr Bo paid, the mortgagee got into poſſeſſion, and m 177 aſſigned 
1 eee the remainder of the term to W. Holt in truſt for bim George © | 
| banana : Pym; and in the ſame year, by indentures of leaſe and releaſe, | 
ee $521" and feoffment, conveyed the premiſes to H. Holt, and his heirs, 
| on which the tO the uſe of him 6. Pym. in fee, and afterwards levied a Ene 
won of the ſame to the uſe of himſelf in fee: The leſſor of the 
1 plaintiff, who is the heir at law of the mortgagor, in 1778 filed [| 
a bill in Chancery againſt G. "Pym, for an account, and i in order to 
redeem; to which the latter appeared, but died before any anſwer 
Was put in, having by his will deviſed the premiſes as freehold 1 
in truſt to JV. Roman, UH Holt, and F. Hilton, to the uſe of his 
natural ſon Fohn Pym, and to convey the {ame to the ſaid J. Pym ; 
in fee, on his attaining his age of twenty- one years. The ſuit ; 
in Chancery was revived in 1790 againſt the legal repteſent- 


atives of G. Pym, and a decree of redemption was obtained in 


1794, in favour of  Bowerman ; and amongſt other things the 


Court directed the defendant Sybourn, who was the tenant in 
patrols to attorn to Boxwerman, which he accordingly m 
At the trial of this ejectment before Lord Kenyon Ch. J. at the 7 
laſt Aſſizes for Kent, the defendant ſet up a leaſe from 'F Pym, 
dated 16th OHober 1780, executed after he came of age, whereby i 


he demiſed the premiſes to the defendant for eighty-one years, to 


commence from 16th February 1791, when his former leaſe 3} 

; expired: Againſt this it was objected on the part of the 1 
1 lleſſor of the plaintiff, that it did not appear that J. Pym: had the 
* . Ih legal eſtate in-him at the time, but that it was then outſtand- CS 
13 ing in his truſtee, without whoſe concurrence no legal title could : 
be conveyed: and his counſel offered in evidence a bill in Chan- 


6, filed! in I 799 by the preſent defendant i in conjuniigg with 5 | 
1 Ws 9 75 


m THe/TmRTCSHvaNTY \ YEAR os 5 GEORGE 1 mn. - 5 „ 
8 7 Py m againſt Bowerman. and I. Bult, the Carviving Wolde 0 1796. 4 
. 6. Pym's will, ſtating. among other things a leaſe to Sybourn — 
of the premiſes from W. Holt and 6. Pym for twenty-one years ö 7 
5 from the 16th February 1770, which bill prayed .a conveyance of offs, 
the legal gate to Jobn Pym, and that H. Holt might be refirained 
from compelling Sybourn to. pay bis rent to him: this bill was 
_ afterwards diſmiſſed. at the time of the decree for redemption. 
x But Lord Kenyon, Ch. J. rejected this evidence at the trial, upon 
the ground that a bill in Chancery was not evidence of any 
fact therein contained, but was to be taken merely as the 


Tuggeſtion of counſel ; and he thought that che Jury might pre- 


bw [ * * 


ſume a legal conveyance from the truſtees to Fo Pym upon his 
coming of age, purſuant to the terms of. the truft ; gs which 
the plaintiff ſubmitted to a nonſuit. : 
5 Shepherd, Serjt. now urged, upon a motion to ſet aſide the 
cope that there was a diſtinction in this reſpect between 
facts ſtated by way of inducement! in a bill of - equity, and ſuch 
matter whereon the plaintiff founds his prayer for relief, as in 
the preſent caſe. And he cited Bull. N. Pri. 236. where luck 
A diſtinction is taken. But by To 
Lord KENTON Ch. 8 A bin! in Chancery, is never ped; 
4 evidence (a) further than to ſhew that ſuch a bill did exiſt, and 
that certain facts were in iſſue between the parties, in order 7 
let in the anſwer or depoſitions of the witneſſes, | And as to the 
preſumption which he had directed the jury to make, he faid 
he had grounded himſelf upon the doctrine laid down by -- 
Lord Mansfield in Lade v. Ho Iford (3); which was not, as had 
been ſuppoſed, that an ejectment might be maintained upon 
a mere equitable title, which would remove ancient land-marks | 
in the law and create great confuſion(c); but that in all caſes; 
where truſtees ought to convey to the beneficial owner he would 
leave it to the Jury to preſume, where fuch a preſumption might | 
reaſonably be made, that they had conveyed accordingly, in order 
to prevent a juſt title from being defeated by a matter of form. be 
And this had not only been ſo held by. Lord Mansfeld, but before PIR Mee 
his time by Mr. Juſtice Gundry, at Hereford. And he thou; gbt 2 a a,. 


i A. 
this rule, as far as it went, hes a; convenient and proper. 9 9 . 4 
Per Curiam, - ” 7 5 5 1 NS 5 1 1th Hom refuſed. 5 eee, 2 A 


(a) In T ke. Adel, 17 em. Sitting af. 97 88 in the thn manner as an inkerip- 
iet Hil, term 1789, His Lordſhip held the | tion on a tombſtone or in a Bible. 5 Ih Ni 
ſame doctrine, with the exception that a (5) Bull. Ni. Pri. 11i00o0oĩv6 C BD 
{vill ! in Chancery by an anceſtor wag evi= | (ec) Vid. Goodtitle d Joe v. er, 6 Jo „% 
eyes to prove a wy yours Kate! „ 
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Ws "ONT 8 AER plant Second: for the "oe 170 occupation of - cer- 


tiff prove a 
e tain premiſes, the-rent of which became due on the 5b 


tion before Abril 1796. The defendant at the trial proved that the writ 9 


| 3 * which he had been held to bail was ſued out the day before 5 0 
| the writ-ſfued EE 
| out, it is ſuf- the rent became due; and contended that the plaintiff ought 
ö ee to be nonſuited, as having ſued before his cauſe of action had 55 N 
| ON.” _ accrued; for that there was a difference between this caſe . of = £ 
j [ writs, bailable writ, and the caſe of Fgſter v. Bonner (a), Which was not 
„ e 0 and where the Court had held that the latitat Was merely 
"ff . 5 Proceſs to bring the party into Court, and that it was ſufficient ; 
1648 for the plaintiff to prove any cauſe of action before the bill filed. 
WI, HhBut Lord Kenyon Ch. J. over-ruled the objection at the trial 
If at the laſt Aſſizes at Maidſtone, thinking that there was no 
| 1 ; material difference between the two caſes; and the N . F 
[Fl covered a verdict. Now N | 
10 *Fſpinaſſe having moved to ſet aſide the verdict on the fame | 
Wt 1; ground, 15 
= ß Seite Gila 'Lordthip's. direction; Aang that i in 
. | * bailable writ the latter clauſe is and alſo to | anſwer to a bill 4 
1 0 to. be Zn 7 They therefore | Wy 
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(a) Ges 454+ 

F The Kino 1 Bus. 

; + e e wh Tur defendant king been convicted on an information 
Wl libel need not filed againſt him " his Majeſty” - Anon of General for 
l lf Laos) es a libel, 1 8 | | 
ſ | nave keen © Vaughan, F. moved on a former day i in this term to arreſt the a: 

) | SU judgment, for two objections appearing on the information ; iſt. TEE: 
1 | ; thelibellous That the information does not charge the offence to have ben 
It | by” . committed vi.et armis.; adly. That the libelious matter is not ſaid to 
ſl ih * be falſe. aft. That the addition of the former words was neceſſary 3 
[Bf at comman law appears by the ſtatute 37 Hen. 8. c. 8 which _ 


was paſſed to prevent advantage being taken of the defect ariſing 8 
from the omiſſion of thoſe words in indictments and Inquiſ#! ions: 3 5 
F but that ſtatute does not extend to informations. 2 Hale P. C. 187. 5 


n The word oh falſe” is to be Taupe in moſt of the pre- 
„ 7 5 cedents 


1 


'IN THE TRT SVT YEAR or GEORGE uw. 


| .cedents of indiaments or informations. for a libel, particularly. in 


: the: more ancient ones. 


1% 


he Court were ſtrongly indlined © to 3 both theſe ob- 


je ctions, but granted a rule to ſhew cauſe, in order that the pre- 551 


cedents might be examined: but on this day they ſaid that upon 


examination they were perfectly ſatisfied that there was no weight 1 
in either of the objections, and therefore they thought it un- 
1 neceſſary to have the rule drawn up, unleſs the defendant' 8 _— = 


on further conſideration ſhould deſire to argue the peigts 1, 
As to the firſt objection; they ſaid that the paſſage cited; RD 


. 2 Hale was correct, namely, that the ſtatute 3 H. 8. did not 8 
extend to informations: but | that an indictment for a libel before 
that ſtatute would have. been good without the words vi et ar mis: 


for that a libel was not in itſelf an actual breach of the peace, 


but only tended to a breach of it. That the diſtinction taken 
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in 2 Haul. c. 25. FF 90. between indictments for offences which. 
amount to an actual diſturbance of the peace, as reſcues, aſſaults, = 


&c., and thoſe for conſpiracies, cheats, Nanvers, eſcapes, &c., was 


the true diſtinction; and that in the former only the words * 


et armis were neceſſary. That though ſome of the precedents in 
Tremaine contained the words vi ei armit, yet that thoſe words 


were omitted in the greater number of chem as well as in moſt of | 
-the precedents in modern times. That in R. v. 'Eades (a) thoſe words 


were omitted; and though ſeveral objections were taken in arreſt 


of judgment {b), no objection was made on that account. Neither 


Was any: objeckion taken in R. v. Tutchin (e) for the omiſſion of 


* 
LE 


thoſe words, though other objections were taken in that caſe. 
And that in K. v. Franklin (d) judgment was given againſt the 


defendant on an information. for a übel, where theſe words were 15 


omitted. 3 | . 5 | 
And that, as to the other icio the greater number ws pre- 


cedents in late times was without the epithet 2 l*e ; and that 


the reaſon. of the thing alſo. was againſt: the inſertion' of the- word : 


© falſe,” becauſe it-is not necellary to prove the libel to be falſe. 


The Court therefore deſired that the rule might not be drawn. 


| up ; and on a ſubſequent day in "the | term the defendant was > 


ſentenced to impriſonment, 5 N : 
Abbott, who was. counſel for the Mahal referral to R. . 


Sterling and others, 1 Lev. 125, 6., where an objecuon to. au 


information for a conſpiracy, made in arreſt of judgment for the. 


«omiſſion of the words ui et an, was over-ruled, 


1s) Trem. 61, . 0) 2 6s. 05 &. 27 || ” 9% 27 250 | 


RP: x 2 
* — — . * 
— —— —— YEE LY 2 — — r 
— on te ee, * Ew RS ; Sh 
<y ä — 2 r 3 7 


— oy 
Bb no rocaptc 


— ——— 


* - 
- —ů— —ͤ— 


693888 


, 
, 
„ 
; 
* 
- 
. be 


” - 
. 
4 

£ 


17085 
3 


5 Fßusſley. 


i | Lov. 10th. 


: "Though the. 
plainnff diſ- | 


continue on 
the common 
rule on pay - 
ment of coſts 
he is not lia- 
ble to an at. 


tach ment for 


non- pay 
ment. 


Thurſday, 


Now. 10th. 


Where an 
aQion muſt 
be brought 
within three 
months, it 
is ſufficient 
for the plain- 


tiff to prove 


a writ {ſued 
out within 
ſuch time 
and his de- 
claration 


within a year 


afterwards, 
withoutſhew- 
ing ſuch writ 
returned. 
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Sroxxs againf Woopisox. Lo 


Tun. don db the common rule to SHcontinul % 
e payment of coſts; and now the queſtion was, whether he 


Had been taxed at 11. Ts | e 


+] be Court thought that he was not, and diſcharged the rule for | 


an attachment. 
Park in ſupport of the rule. 
Burrongh bed eh = 


44 a | Paxgonts ageing Kixs, | 


"Ti aQion, which was tried at the laſt 1 ah. Welk, 
before T Homfon, B., was brought in order to review a 


judgment of the commiſſioners. under an incloſure at; which 


ſpecified within three calendar months after their determination. 
The determination of the commiſſioners appeared at the trial 
to have been, made on the 19th September. 1795, and the decla- 
ration was of Trinity term 1796. And therefore the commence- 


ment of the ſuit, ſo far as appeared by the N. fi Prius. record, 
being beyond the time limited, the defendant called on the pl RY 


to ſhew that the action had been commenced in time: where- 
upon the plaintiff gave in evidence the writ ſued out on the 


16th December 1795, but did not ſhew that ſuch writ had been 


either ſerved or returned. On which 


5 a 


Was liable to an attachment for Son PEE of thoſe colts, which by 


directed that if any party was diſſatisfied with their judgment | 
he might bring an action in the manner and ferm therein 


Bond, for the defendant, contended upon the authority of 5 


Harris 9. 4. v. Woolford (a) that the plaintiff muſt be nonſuited; 
becauſe it did not appear that there was any connexion ks; 
tween the writ given in evidence and the declaration ; and 
indeed the preſumption was that the plaigtiff- had not declar- 
cd upon that writ, the declaration not having been filed with= 
in two terms after it was ſued out. That in the caſe cited 
it was held neceſſary to ſhew, where an action was limited to bY, 
de brought within a certain time, and the ſuit 0 9 not at er | 


9 Ante, 6 vol, 617. 


Tbs 
= © > 


— 


nite ra. Vr Year! Op ern ur. 


W the N Petar re to have. been commenced within "that . 25 

time, that the writ which was the commencement of the action . 
was returned and the continuances regularly entered, in order | oe] | 
that it might apppear that the ſuit had been commenced within : 
the time limited and continued down | to and connected with the 7 


N Prius record. 


| The learned Jadge directed Aa 190 to be then for che ptaln- 8 
tiff, the merits being with him, reſerving liberty to the defendaut 
to move to enter a nonſuit, if this Court ſhould think the ob- 
jection well founded; which motion was no made e 0 
by Bond on che ſame ground. But 


Per Curiam; There is a'manifeft Giltin tion raden Cale wm i dh 
and the ꝓreſent. In that caſe two writs were given! in evidence; 
and it was neceſſary in order to ſave the time to ſhe tliat che Weg 8 
vrit on which the plaintiff had declared was a continuation öf the 
firſt writ, which could only be done by chewing that the firſt Was re- 
turned, in order to warrant the iffluing of the alias writ. But here 0 
the plaintiff gave in evidence a writ fued out in proper time, which 
will warrant his declaration; and therefore there is ib neceſſity 5 
to ſhew the writ returned; The miſtake Proceeds upon the ſup⸗ 
poſition that the plaintiff could net declare upon that writ | 
after two terms: but although if he do not declare within that 2 il 
time the defendant may ſign judgment” of nonpros, yet Far - 98 
defendant omit ſo to de, the plaintiff may ane at —_ A 
within a TR (a) after- wins out his writ.” 


— E oy 
** ut : 8 
— 


ale refuſed.” 


(a) Vid. Witty v. Lee, ante, 2 7; 112; 7% Sheri v. 22 5 vol. 36. 
ren v. 3 aui, l. 1235 -and | | 


Horse a ain Horsen. | \ 5 nig, 
22 15 | = Rotor Nov, lith. 
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r T1 was a rule to == gs why 8 judgment and Wiki ds 


* . 
execution ſhouldgnot be ſet aſide, on an affidavit ſtating 5 or 


chat the warrant of attorney on which the judgment Was entered 2 _— 
up was executed by the defendant while in cuſtody at the 40 
plaintiff's: ol: no- attor ney on bis PR; being preſent': at the time. : 3 
| 5 dhere mu 


A2 attorney 


Preſent on his part: the 1 of vic pins attorney Is 'F; cn, wos the defendant conſent | 
<0 his aRing as his attorney allo | | Fo 


þ | a 
q 
8 
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Garrnw, n 


8 


x" 17906: 
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_ againſt 
UTSON. 
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de who! now ſhewed cauſe, after producing an affidavit, ug 
, which it appeared that the plaintiff's attorney recommended the 


"defendant to ſend for an attorney with whom he might conſult 
previous to the execution of the warrant of attorney, but that he. 
0 declined it, ſaying it was unneceſſary as he perfectly knew the 
10 nature of the tranſaction, and was ſatisfied with the preſence 1 

of the plaintiff's attorney; relied on the caſe of Gillman r. 
Hill (a), where it was held that a defendant under ſuch circum- 


. Nances was not entitled to the benefit of the rule of the Court 


which requires the preſence of an attorney for the defendant ; 1 
and where Lord Mangfield ſaid, the Court would not ſuffer 4 
defendant to convert that which was meant for his protection into 


an inſtrument of fraud and deceit. And he added, that it ap- 


peared in this caſe that the een had ge ow Caro 's 


attorney as his own. 


4 


Bayley in ſupport of the rule. There are two wies er the Court, 
one in E. 15 Car. 2., which merely required the preſence of an 


attorney at the time of the execution of the warrant of attor- 
ney; the other in E. 4 Geo. 2. which recites the former rule, and 


then orders that no ſuch warrant of attorney ſhall be valid, 


unleſs there be preſent © ſome attorney on the behalf of ſuch 
0 perſon in cuſtody 10 be exprgſily named by him and attending at hit 


© requeſt.” The object of the rules was not merely to procure the 


attendance of an attorney to explain the nature of the inſtrument 


to be executed, but alſo to adviſe the defendant confidentially and 
as a friend. And rules thus framed for the protection of a priſoner 


cannot be waved by him when in a ſituation: where he is incapa- 
pable of exerciſing his judgment. Beſides which it will be 
dangerous to admit the anſwer given in the preſent caſe, fince 


as the plaintiff's attorney has an opportunity of ſwearing laſt, 
the ſame anſwer may be given to every application, and thus 
the object of the rules may be defeated in every inſtance. Nor 
can the caſe cited from Coreper be conſidered as any authority 


| for the preſent, becauſe there the defendant himſelf admitted that 


he executed the bond and warrant of attorney without, the pre- 4 
ſence of any attorney on his behalf for the expreſs Purpoſe ** 


55 11985 them ſet 25 de under the rule of the Court. 


Lord Ken: YON, Ch. J. I thiok it would have been more wild; 
in deciding caſes on the rule of Geo, 2. to have adhered to the 
letter of it than to have gone into the e circumſtances of each par- 5 
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| conſtruction. 


ticulat caſe, eſpecially as that rule was. made to explain a 1 
rule in the reign of Charles the- Second; ſince an explanatory — 
rule, like an explanatory ſtatute, ſhould never be extended by 7 . 

There is great weight in the obſervation made oh 0 

8 by the counſel in ſupport of the rule, that the defendant un- | | 

der the. preſſure. of an. arreſt ought | to be conſidered incapable 


of waving the benefit of this rule, and that at all events, 


1 and in all caſes, 


he ſhould be protected by the advice of 


an attorney exprefely attending for him. If the only object 


of the rules bad been to guard the defendant in thoſe caſes 


where fraud is actually practiſed, there would have been 10 -- | 


occaſion for any rule at all, becauſe the Court would have ſet 3 


aſide a warrant of attorney obtained by fraud, without the aſſiſt- 1 


5 ance of thoſe rules, 


But thoſe rules were framed in order to 


exclude, if poſlible, all queſtions reſpecting fraud. Were! it Ae 


for any deciſion on this ſubject, I ſhould not have had the 
leaſt particle of doubt but that the judgment and execution ; 


in this caſe ought to be ſet aſide. _ 


But as the plaintiff may have. 
| relied on the caſe cited from Cowper as a deciſion i in his favor, 


perhaps it would be. too much to make this rule abſolute; though 


any infringement of the ſtrict rule upon any ground whatever, 


being fatisfied that jallice wal be wu attained i bo lt . 
| adhering to it. Ne 5 


The Court then gave the . an h of anſwering : 
the athdavit filed by the plaintiff; and on a ſubſequent day an 


4. 


| whenever the queſtion ſhall ariſe ! in future, is ſhall proteſt againſt : 


affidavit made by the defendant was produced, in which he denied 


you 4 


all the * Watters contained i in the plaintiff s affidavit ; 1 whereupon 


Tue rule 1 was made abſolute. | 


Gordon e. Haxyen, 155 5 | 


wo . | 3 
OS [ 


IN trover for « certain goods, Bak kouſch61d tene a verdickt 
' was found: for the plaintiff, ſubject to the opinion of this Court 


on the following caſe. On 1ſt OHober 1795, and from thence 


until the ſeizing of the” goods by. the defendant, as after mentioned, 


of che goods in queſtion, being he furniture of the ſaid houſe, 


. Ig VII. 


| N of property at the time. 


8 "So | 
* 9 
e 18 A . — vo 
„ » g 
. "1 
* 
= - 


as tenant of the houſe and furniture to the Plaigtiff, under an 


F ab 5 


| Fl lith. 


Where goods 
leaſed as fur-. 
niture with 

a houſe have 5 
been wrong- 


5 fully taken 
in execution 


Mr. Biſeoe was in poſſeſſion of a manſion houſe at Shoreham and 


by the ſle- 
riff, the land- : 


| lord cannot 
'maintain _ 
. trover againſt 


the ſheriff 
pending the leaſe, becaatis to maintain; ben an aftion he moſt have the right of enges as wy as the 4” 


agreement! 
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8 Steen made verve they laintiff and Mr. Biſcoe, bob a” 


term which at the trial of this action was not expired. The goods 
in queſtion were on the 24th of OHober taken in execution by the 
defendant, then ſheriff of che county of Kent, by virtue of a writ of 
 teftatuin Neri facias iſſued on a judgment at the ſuit of . ee, 
and others, executors of * Broom bad deceaſed, againſt one Borrett, 

to whom the goods in queſtion" had belonged, but which: goods, * 


previous to the agreement between the plaintiff and Mr. Biſtoe - 


had been ſold by Borreit to the plaintiff. The defendant after 


the ſeizure ſold the goods. The queſtion is, whether the plaintiff | 
is entitled to recover in an action of trouer. 9" 


 Burrough for the _ admitted that the action of troyer is. 
founded in the plaintiff's right of property in the goods to be 
recovered, and that though an actual poſſelſion by him before 
the converſion was not neceſſary, yet that he muſt alſo have 
the right of poſſeſtion at the time of the action brought. But 
he contended that in this caſe the plaintiff had the legal poſſeſſion. 8 


The intent of the parties to the agreement was no more than 
that the tenant ſhould have the »/e of che furniture during the 


term; the ownerſhip and property remained i in the landlord, the 
plaintif If the tenant had injured or deſtroyed. it, the plaintiff 
might have maintained treſpaſs ; according to the caſe put in C 


Lit. 57. a., that if a man lend his ſheep to another to dung his 


So here as the tenant had only the uſe and not tlie property of the 


goods, as ſoon as they were put in that ſtate wherein he could ne 
longer enjoy the uſe of them in the manner agreed upon, the 


full dominion of the plaintiff revived. In the ſame manner during 
a leaſe of lands the tenant has a right to the uſe of the trees 
growing thereon for every Purpoſe except that of cutting them 


down; but as ſoon as they are cut down, although by a 


ſtranger, his intereſt ceaſes, and the poſſeſſion as well as property 


in the timber veſt in the owner of the inberitance. Even in the 


caſe of an execution againſt the tenant, the ſheriff could not ſeize _ 


and ſell furniture let- with the premiſes, becauſe the writ of exe- 
cution only authoriſes him to ſell the goods of the tenant ;\ which 


ſhews that-in law he is only conſidered AS entitled to the uſe, and 


has not the property in them; and he cited Plow. 524. But the | 
the 8 5 of Ward v. ene 991 is direQly in Oey, there the | 


e | Andie - 


land, and he kill them, treſpaſs lies notwithſtanding the delivery. " 
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nde of a ready Wie houſe, brought treſpaſs. againſt the 1796. : 
ſheriff for ſeizing, the furniture under an execution againſt MER 


tenant : the Court. held the action miſconceived; and Lord Kenyon 9 
ſaid, that the remedy was by an action of trover; and he took | OFT 5 
the diſtinction between treſpaſs and trover, the former of which e 
was founded upon poſſeſſion, the latter on property. Here the 2 
right of property always remained i in the plaintiff, and as ſoon as 
the temporary and qualiſied uſe which he had given to another : 
Was determined, which was the cafe when the goods could no longer 
be enjoyed in the ſtipulated manner, he had a right to reſume the | 
— 8 poſſeſſion of them from the hands of a wrong-doer, | 

Beſt. coutrd was ſtopped by the Court. 5 . . 
1 KENYON, Che J. The only point for the conſideration. 
of the Court in the caſe of Ward v. Macauley was, whether in a 
caſe like the preſent the landlord could maintain an action of 
treſpaſs againſt the ſheriff for ſeizing goods, let with a houſe, under 
an execption againſt the tenant; and it was properly decided 
that no ſuch action could be maintained. What was ſaid further 
by me in that caſe, that trover was the proper remedy, was an 
extrajudicial opinion, to which upon further conſideration I can- | 
not ſubſcribe. The true queſtion i is, Whether when a perſon has 
leaſed goods in a houſe to another for a certain time, whereby be 
parts with the right of poſſeſſion during the term to the tenant, 
and has only a reverſionary intereſt, he can notwithſtanding re- 
| cover the value of the whole property pending the exiſtence 1 
of the term in an action of trover. The very ſtatement of RY 
propoſition. affords an anſwer to it. If, inſtead of houſehold goods, | 
the goods here taken had been machines uſed in manufacture 
which had been leaſed to a tenant, no doubt could have been 
made but that the theriff might have ſeized them under an exe- 
cution againſt the tenant, and the creditor would haye been 
entitled to the beneſicial uſe of the property during the term: 
the difference of the goods then cannot. vary the law. The caſes 
which have been put at the bar do not apply: the one on which 
the greateſt ſtreſs Was laid Was that of a tenant for years of. land 
whereon rimber -1 is. cut down, i in which caſe it was truly aid, that 
the owner of the inheritance migbt maintain trover for ſuch 
timber, notwithſtanding the leaſe. But it muſt be remembered 

that the only richt of the tenant is to che ſhade of t the tree when 

. growing, and by the very act of felling | it bis right i is abſolutely de- 1 
| werden 5. and, even ahen the property does not veS in ſig im- _ 
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T0 _ 4796, mediate landlord ; for if he ory only. an eflate for life, it win 
1 1 5 g over to the owner of the inheritance. Here however the 
1 ag ainſ? tenant's right of poſſeſſion during the term cannot be deveſted 
* hy any wrongful act, nor can it thereby be reveſted in the 


landlord. 1 forbear to deliver any opinion as to what remedy 
the landlord has in this caſe, not being at preſent called upon 
ſo to do: but it is clear that he cannot maintain trover. OR 

ASHHURST, J. 1 have always underſtood the rule of law 5 
to be, that in order to maintain trover the plaintiff muſt have 
a right of property in the thing and a right c of poſſeſſion, and 
that unleſs both theſe rights concur the action will not lie. Now 
here it is admitted that the tenant had the right of poſſeſſion I 


dauring the continuance of his term, and conſequently one of 
1118 : the requiſites is wanting to the landlord's right of action. . 
17 It is true that in the preſent caſe it 18 not very probable that 5 5 
1 e furniture can be of any uſe to any other than the actual 
15 | tenant of the premiſes: but ſuppoſing the things leaſed had been 5 
| Il 18 manufacturing engines, there i is no reaſon Why a creditor ſeizing 5 

N them under an execution ſhould not avail himſelf of the beneficial 5 15 
uſe of them during ieee ya 1 
| | Grosx, J. The only queſtion | is, whether trover will lie ale 
i Fill - 3 the plaintiff had neither the actual polleſſion of the goods taken | 
| at the time nor the right. of poſſeſſion. The common form of 
7 | pleading 3 in ſuch an aRion 1 is deciſive againſt bim; for he declares + 
i i Rue «that being poſſe fed, 8c. he loſt the goods; he 1s ITY 0s bound i 
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to ſhew either an actual or virtual poſſeſſion, If he had a right 
to the poſſeſſion, It 18 implied by law. Where goods are delivered _ 
to a carrier, the owner has Rill a right of poſſeſſion as againſt „„ 
tort-feaſor, and the carrier is no more than his ſervant. But here ; 
it is clear that the plaintiff had no right of poſſeſſon; and he 95 
would be a treſpaſſer if he took the goods from the tenant; then 
by what authority can he recover them from any 9 per- 
ſon during the term: It .is laid down in ſome of the books (a) : 


that trover lies where detinue will 1 the former having in 
modern times been ſubſtituted for the old action of detinue. Ts 
I will not ſay that it is univerſally true that the one adtion may | | 
be ſubſtituted for the other, becauſe the authorities referred 1 
in ſupport of that propoſition do not apply to that extent; but 
certainly it may be ſaid to be a 290d general A | 2, 5 a 


4a)? Vid An G. hd 5 Bac, Mir. 57 2 Cow. Dig tit, Ditinis letter. o. 
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Js: is clear in this ef that detinue we not lie, Pechüle the 
plaintiff had no right to the poſſeſſion of the ſpecific goods 
at the time. And if not, it is a ſtrong argument to ſhew that 
trover, which was ſubſtituted in lieu of it, cannot be main- 


tained by the preſent plaintifl. Much ſtreſs has been laid on 


197: 4 ; 
0796, 


Gon don | 


+ . againſ. 


Hanynn. 125 


what was ſaid in Ward v. Macauley. But the only queſtion 


was, whether treſpaſs would lie under theſe circumſtances; and 


it was not neceſſary to determine how far trover might be main- 


tained. It appears now very clearly upon examining that point Py LO 
that trover will not lie in any caſe, unleſs the property con- 


verted was in the actual or implied rightful poſſeſſion of the 
| plaintiff, In this caſe the plaintiff had neither the one nor the 
other pending the demiſe, and when that is determined per- 


haps he may have his goods reſtored to him again in the 
ſame ſtate in which they now are, when it will appear that 


he has not ſuſtained that eee which * now ſecks to re- 


cover in this action. 


LAWRENCE, 1 5 The obſerration which: my brother Groſe 5 


made upon the form of the action of trover is very material; the 
plaintiff therein ſtates that he was poſſeſſed of the goods men- 
tioned, and being ſo poſſeſſed he caſually loſt them, and that 
they came to the bands and poſſeſſion of the defendant by find- 


ing. And the principal difficulty in moſt of the caſes reported 


upon this head has been, whether the plaintiff had ſuch a pos 
ſeſſion whereon he- could declare in this action; as in Latch, 214. 


where the plaintiff, as executor, declared upon the poſſeſſion 


of his teſtator, and the Court held that to be ſufficient, becauſe 


the property was veſted in the executor; and no other perſon 


having a Tight to the poſſeſſion, the property drew after it the ; 
poſſeſſion in law. In Berry v. Heard, Palm. 327, and Cyo. 


Car. 242, it was for a long time in great doubt, whether the 


landlord had ſuch a poſſeſſion of timber cut down pending a leaſe 


on which he could maintain trover; but it was finally de- 00 
termined that he had, becauſe the intereſt of the leſſee in it 


remained no Tonger than while it was growing on the premiſes, 5 
and determined inſtantiy when it was cut down. Now here 


if the taking of the goods by the ſheriff determined the in- 


tereſt of the tenant in them, and reveſted it in the landlord, 3 


I admit that the latter might maintain trover for them upon 
the authority of the other caſe: but it is clearly otherwiſe; for 


here 88 tenant's Property and e did not determi by the 
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3 Toe: 


8 0 ONS, the wrong - doer, and recover damages. He is bound to reſtore 
| 0 5 8 ain the goods to the landlord at the end of his term; and could not 
1 * juſtify his not doing ſo becauſe a 1 8 had committed a . ; 
110 "om vow him, | in raking them away. To 
4 . Tees to > the defendant, 
Wil 
Et) il | 
I Tuęſday, — ; Towns againſ Els rox. 5 
i WW. - Now. 15th, _ | 
1 | A ſale of Tus aQion, which was tried: before Mr. Juſtice Rooke at the 
ll | | 3 Aſſizes at Nottingham, was brought to recover the damages 
1 j = 4 ſuſtained by the plaintiff, in conſequence of the defendant's not 
\ [11 1 5 og delivering 50. quarters of wheat purſuant to his contract with 
of | afterwards 
| a delivered at the plaintiff, The jury found a verdict for the plaintiff, damages 
1460 N Fol., ſuhject to the opinion of this Court on the following caſe. | 
a  - Ratute of | +3 , | | 
| 0 . A The defendant on the 4th of July 1795, at Nottingham, ſold to 
WH . 3 of the plaintiff by ſample 50 quarters of wheat at four guineas per 
a . - tne goods 

ll RR contraged_ quarter; the wheat to be delivered by the defendant to the plain- 
! 0 ered, _ tiff at Gainſborough. 'Two days afterwards the defendant delivered 
y I 85 I . to the plaintiff at Nottingham the ſample by which he had ſold 
| | i pray ee the wheat to him.: but ſuch: ſample was no part of the 50 quarters 
„ the barg ain, 
10 nor any me- to be delivered at Gainſborough. No money was paid by the 
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CASES IN MICHAELMAS TERM: 


therif 8 treſpaſs, and the tenant might. maintain treſpaſs en 


plaintiff to the defendant on account of the wheat; nor was 
there any memorandum in writing ſigned by the parties. The 


defendant afterwards refuſed to deliver the wheat. 


The queſtion turned on the 17th ſection· of. the ſtatute of frauds, 
29 Car. 2. c. 3., which enacts That no contract for the ſale of 
any goods for 10/0. or upwards ſhall be good, except the buyer 
ſhall accept part of the goods ſo ſold, and actually receive the 


fame, or give ſomething in earneſt to bind. the- bargain. or in part 


of payment, or that ſome note or memorandum-in writing of the 
faid bargain be made and ſigned. * the parties to be charged by 
ſuch contracts VW. 25 
Clarke for the plaintiff Fe chat bs the „ eee 
put upon the above clauſe in Towers v. Oſborn (a), and in Clapton 
v. Andrews (5), it is confined to contracts for the immediate 5 
ſale and delivery of goods, and does not- extend to ſuch as are 
executory, or to be performed at ſome future period. 
therefore it was held-in the latter of theſe caſes that an | agree= . 
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ment to deliver o Ry wheat, then unthreſhed, within ; a month, 


to be paid for on delivery at a ſtipulated price, was not within 
the act. The ſtatute was meant to guard againſt frauds and 
; perjuries, by ſetting up pretended contracts of ſale, where no 


evidence of notoriety exiſted, and the circumſtances of the caſe 


A juſtified a ſuſpicion of the truth of it. As where the thing ſup- 


Poe to be ſold was ready for delivery at the time, and there 


was no apparent reaſon why the buyer ſhould Not then have 
taken it, the very circumſtance of his not taking it, or any part 


of it, or not giving any thing in earneſt to bind the bargain, 
or having ſome memorandum of it in writing, afforded a pre- 
ſumption againſt the exiſtence of the contract. But upon this 
ground executory contracts could not have been within the 
contemplation of the Legiſlature; ; becauſe the non-execution 


of that which the parties did not intend to execute, and could : 


not have executed at the time, cannot warrant ſuch a pre- 


ſumption. It is true that a contrary rule was laid down in a late 

caſe of Rondeau v. Wyatt (a), in the court of C. B., where three 
7 of the Judges againſt one, under ſomewhat ſimilar circumſtances 
to the preſent, held that there was no difference between con- 
tracts executory and executed as to the operation of the ſtatute. 
But beſides that that determination was upon the general prin- 


eiple contrary to the current of authorities, there were two 
eircumſtanees which. diſtinguiſh it from the preſent caſe; che one, 


that the contract there was founded in apparent fraud, and an illegal 


combination between the parties to affect the price of the corn 


market, in order to evade the law; the other, that there was 
no juſt reaſon why. the delivery might not have taken place 
at the time of the contract. But here the corn being fold 


by ſample, the delivery could not have taken place at the time, 


and therefore it does not come within the reaſon of the ſtatute, 
the requiſites of which could not in this view of the caſe have 


been all complied with. But ſuppoſing che contract not to be 
conſidered as.executory or to be performed in future, and the fale 
by ſample to be the ſame as an immediate ſale of the goods 
themſelves. if they. had. been on the pot, then as the buyer was 
neceſſarily entitled to the ſample, it may be conſidered as an 


acceptance by him of part of the goods ſold; 3 and this brings | 


-the caſe within ane of the exceptions of the 8. 
Sutton contra was e ſtopped by the Court. | 
At 2 . Black, Ro, 6. 
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cas8s IN MICHAEL MAS: TERM 
Lord Kenyon, Ch. J. Aſter this queſtion has been eh : 


Da ee ſo long in the courts, I am glad that by the very able de- 
 cifion of the Court of Common: Pleas, in the caſe of Rondeai 


v. Wyatt, the eonſtruction of this clauſe of the ſtatute of frauds is 


brought back to the manifeſt intention of the Legiſlature in making 5 
that proviſion. To the authority of that caſe I entirely ſubſcribe, 
and in my opinion it governs the preſent. The doctrine which 
was laid down in Clayton v. Andrews, as to executory contracts 


not being within the ſtatute, was taken from Towers v. Oſborn. 
I will not pretend to ſay that thoſe caſes were not rightly decided 
upon their particular circumſtances. The latter was a mere con- 


tract for work and labour; the thing contracted for did not exiſt 
at the time. In the former alſo ſomething was required to be 
done in order to put it in the ſtate in which it was con- 


tracted to be ſold. But at any rate I am at a loſs to diſcover, 


how this can be called an executory contract for the ſale of the 
goods in queſtion. The thing ſold exiſted in ſolido at the time 
of the contract of ſale. I am not able to diſtinguiſh this caſe 
from that of Rondeau v. Wyatt ; and the grounds and principles of 
5 that deciſion are ſo amply detailed in the report of it, that it 


is unneceſſary to add any thing more. With reſpect to this 
coming within one of the exceptions of the ſtatute on account 
of the acceptance of the ſample; there is no pretence for it, 


for the caſe expreſsly ſtates that the ſample was no part of 
the goods contracted to be delivered. mY 


* 


ASHHURST, J. was:of the ſame opinion. 


GROSE, J. The caſe of Towers v. Ofborn went -upon the 


general principle that executory contracts were not within the 
meaning of the ſtatute. If by that were meant contracts for the 


ſale of goods to be executed on a future day, ſuch a conſtruction 
would be a repeal of the act: but if it only meant ſuch con- 
tracts as were incapable of being executed at the time, then the 


deciſion was right; and ſuch was the caſe then in judgment. 


But in this ſenſe the contract here cannot be ſaid to be executory, . 
for the thing exiſted and was capable of being delivered. Ir 
is much to be lamented that the excellent proviſions of the ſtatute 
of frauds ſhould ever have been infr inged or weakened by 


conſtruction: but if in this. inſtance i it has been ſo, I am glad: that 


the deciſion in the cafe of Rondeau v. Wyatt has brought us e baer 


to the letter and t true ſpitit of that law. 
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ſtands uncontradicted on the record. 
c., it is not lawful to relate to others that he hath heard 7. 8. 
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| LAWRENCE, J. The caſe of To o wert v. Morne, when 1 
conſidered, was not a contract for the purchaſe of goods, but for 
the making of. ſomething. which had no exiſtence at the time. 


The caſe of Clayton v. Andrews went indeed ſomewhat farther ; . 
Put ſtill there was to be ſome alteration i in the ſtate of the com- 
. modity before it was to be delivered. The caſes which have 


been getermitzed in the court of Chancery i in aid of contracts. of 


this kind were all founded upon the deciſions which had been 


"iy 


4555 
—— 
Coors⸗ 


Again, 


Ekeros. N 


made at law, and conſidered as neceſſarily conſequent upon them. 1 


But it is not difficult to collect what opinion was entertained 5 
of theſe deciſions by Lord Ch. Thurlow, when the caſe of Rondean 
v. Wyat came before him in the court of Chancery (a) upon a bill 


filed to diſcover the facts and names .of the parties in the ainder- = 


taking, in order to found the action at law: he thought that 
the mere fact of the corn not being to be delivered immediately 
would not ee taken the caſe out of the ſtatute, if the point 
had been new, but he thought himſelf bound by the caſes at 5 


— 


law 1100 1 Were rev! yer ior a. court of 1 law. 


13 3. Bro Ch. cal I 5 | 


Darn againſt. We . 


JN this aQion for Wen der the firſt count of the declaration 


ſtated that the defendant, ſpeaking. of and concerning the 
Phinüff in his buſineſs as a taylor, ſaid to him I heard you were 
run away, meaning that the plaintiff had left his uſual place 
of habitation with an intent to defraud his creditors. The words 


in the ſecond count ph : A pag. has Been here to tell me 


that you were run away.“ 
The defendant pleaded, in juſtification, that IR the 3 


of the words he, the defendant, had heard and been told by one 


D. Morris that the plaintiff was run away, oy which reaſon. he 
ſpoke them. 25 


To this there x was a general . 


Forreſt in ſupport of the demurrer. The giſt of an action of "OY 
der is malice, and here the allegation of the malice of the defendant 


ſay ſuch words.“ The Earl of, Northampton” 8 caſe, 12 2 Rep. I 33,4. 
Vor. M.. % + Ras 


 Poltea. to: the defendant. 


If one hear falſe rumours, 


. | 
Nov. L 5th. 


It is Fas fo. 3 
tification to 


an action of 
:flander to 


plead chat 
ſuch an one 


told the 
ander to 


the deſend- 
Ant. 
But if the 
perſon re- 
peating the 


_ :flander at the 


ſame time 


.mention the 


name of-the 
-perſon from 


. -whom he 
- heard it, that 


may be 
pleaded 1 in 


zoſtiſicati tion 


to an action 
brought a- 
-gainſt the - 
former. 
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- "1996. 1 » If J. $. publith. that be hach heard generally, dx: 

1 8 a certain author, that F. G. Was a. traitor or thief, an action on 
Davis 23 | 
againſt the caſe lies againſt J. S. for this, that he hath not given to the 
N party grieved any cauſe of action againſt any but againſt himſelf 7 

who publiſhed the words, though i in truth he might hear Nb | 
| otherwiſe this might tend to a great flander of. an innocent man.“ 
B. The ſame doctrine is eſtabliſhed in 3 Bulfr. 225; Meggs v. 
Griffith, Cro. Elia. 400. In Gardiner v. Atwater (a) it was held 
that an action lay for ſaying «* Thou art a ſheep- ſealing rogue, 

and farmer Parker told me fo.” Much lels excuſable then is 

the defendant in the preſent. caſe, who did not ve up his 
author until after the action was brought. ; "5 
Giles contri, The giſt of the action for „ is not be 5 
malice but the falſehood of the words ſpoken, i in which reſpe&t _ 
eo, differs from a criminal proſecution for ſlander, where the falſe- 
= hood of the words is immaterial, But in an action it is neceſſary. 
=s „ falſehood of the words, and that allegation i is tra- 
verſable. Here the defendant is charged with having ſaid“ ! 
heard you were run away, to which the defendant anſwered 

W_ 4 1 heard D. Morris ſay that you were run away, thereby aſſert- 
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; | . ing the truth of what he had ſaid. The diſtinction taken in 

i i 12 Rep. 134, is between thoſe caſes where the perſon ſpeaking 
1 the words ſaid generally he had heard them, without naming the 

i 0 author, and thoſe caſes where he does name him. In Crawford v. 
Wn Middleton (b), where the defendant ſaid of the plaintiff, that he 

0 i met one upon the road who ſaid” 9c. three Judges held, againſt 

pl Y; the opinion of 7201 Alen, J. „ that the declaration was ill for want 5 

N fl of an averment that in truth no body ſaid ſo to the plaintiff, for 

\ bi that had been traverſable; * and the de efendant might have pleaded _ 

| | thereto that another told him fv And if the defendant be juſtified _ 

ö [1 in repeating what he has heard provided he gives up the author . 
l jt of the words, it is fufficient that he give up the author 6 | 
i 1 the time of the plea, for the juſtification is equally true. Beſides : 
j * | if this were not a juſtification, the allegation of falſehood would 5 
li lt be immaterial where the author was not named at the time of. 

I bi ſpeaking the words, and need not be inſerted in the declaration; 54 5 
| 4 for whether true or falſe, there could be no juſtification. The 5 
| f caſe cited from Sayer is clearly diſtinguiſhable from the preſent, 5 
| | i | for there the defendant ſaid of the plaintiff ſo and ſo, and farmer 5 3 
0 0 Parker told me ſo; which was as adding an aſſertion of his own. _. 
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IN (THE r SVT vr THY va or cxoneE m. 
v rd Kron, Ch. * Whether his be conſidered on the 
| axthorites or on the Tealon of the caſe, the Juſtification cannot 


* 


be fupportedl. The Farl 6f Northampton s caſe. is preciſely i in TE 


Pa, If a perſon fay that ſuch a particular man (naming bim) 
told him certain flander, and that man did in fact tell him ſo, | 


it is a. good defence to an action to be brought by the per- 


9 
A l 

- N - ; , 

n 81 8 7 1 5 

#; Lit, * 
* * { * a * 4 = 
325 2 
„ 


6. 
25 


Ped ; 


_ againſt.” 
"HW 18, 


ſon 2 whom the ſlander was ſpoken : : but if he aſſert the flander 


generally, without adding who told it to him, it is actionable. 


Then it is ſaid, that it is ſufficient to repel ſuch action to dif- 2 


cloſe by the defendant's plea the perſon who told him the ſlander : þ 


but that is clearly no juſtification, after putting the plaintiff to 


the expence of bringing the action. The plaintiff can only im 


pute the ſlander to the man who utters it, if the latter do 
not mention the perſon from whom he heard it. The juſtice 


of the caſe alſo falls in with the deciſions on this ſubject. It 


is juſt that, when a perſon repeats any llander againſt another, 1 


le ſhould at the ſame time declare from whom he heard it, 
in order that the party injured. may ſue the author of the 
Lander. I am therefore clearly of opinion both on authority 
and the reaſon of the caſe that the plaintiff i is entitled to our 
judgment, RW CH nw cs = we 


1 


5 Crour ron againſt "STEWARD. 5 


%. 


Nane. GN a rule, calling on the plaintiff to ſnew 


cauſe why the judgment and execution ſhould not be ſet 
aſide, becauſe the judgment was ſigned on a warrant of attorney 
executed by the defendant when in cuſtody, no attorney on 
his behalf being preſent. The facts were theſe ; the defendant, 
being in execution in an action brought againſt' him by the 
Chamberlain of the City of London, executed a warrant of attorney 
to confeſs judgment in this action, no attorney being preſent for 
him, (but only Jones a clerk to the attorney for the plaintiff in 
| the former cauſe, as the defendant ſtated it:) but it was ſtated by 
the plaintiff, in anſwer, that Jonet, though he was clerk to 


the attorney in the former action, was an eee for hinaſelf nd 
ated as ſuch in this cauſe. | e 


Judgment for the plandf 


I AC Crow, 


Tueſday 5 


Nov, 15. | 


Court, re- 
quiring the 
preſence of 


The ralwat © 


an attorney 
for a defend- 
ant in cuſ. 


tody when 
he fignsa 
warrant of 
attorney 
to confeſs 
judgment, 
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| againſt 
STEWARD. 


. "mined on the authority of Fell v. Riley, 
Coup. 281. 


T ueſday, 


A judgment 


ſigned in any 
part of the 


term or the 


ſubſequent 
vacation re- 
lates baek to 
the firſt day 
of the term, 
notwith- 


ſtanding the 


death of the 
defendant 


is really due from him. 


CASES IN MICHAEL MAS TERM | WE, 
f relied. on the caſe X Birch v. Shar- 15 


Carrow, in ſhewing « cau 


land (a); as an: authority to ſhew that the rule of the Court, 85 18 
"> Geo. Boo did -not apply to this caſe, becauſe the defendant was 
in execution; and 2dly. If it did, he contended that the rule was 


ſatisfied by the preſence of Jones, who as an attorney himſelf was 
amenable to the Court for any wal-praQtices, f if any could be N 
imputed to him ( (3). . | Og 

Lord KeNYoN, Ch. 3 Tue 1 150 chews that the 1 of 79 
Geo. 2., does not apply to this caſe, the defendant being in 
execution at the time when the warrant of attorney was executed. 
But even if this were a caſe within that rule, the other anſwer | 
would be ſufficient to diſcharge the preſent application; for in 5 
whatever character Jones may have acted on former occaſions, 
as he is an attorney himſelf and acted as the defendant: s attorney 
in this caſe, that is all that is required. 5 | | 

LAWRENCE, J. The reaſon of making the rules of Car. 2. 


and Geo, 2. was to protect a perſon arreſted and in cuſtody a 


meſue proceſs from the conſequences of an act by which in 
conſideration of being releaſed from immediate impriſonment 7 
he might ſubje& himſelf to the payment of a larger ſum than 
But when he is charged in execution, 
that miſchief is not to be apprehended; and therefore the rules 5 


do not apply to ſuch a Cale, : | 
£ | Rule Aicher 


(a) Ante, 1 vol. 715. Which — Prac. 1 58. where it was held that the 


See alſo Watkins v. Hanbury, | ſofficient, but that he ſhould be a favors 
2 Stra. 1245 · attorney. FR Wi 
(3) Vid. - Barnes v. Ward, Sir 6. 05. 5 


Beaches againſt Joszen Lanowzan. 


- 


* Rorz, on behalf of the ſuppoſed Aeli of FR 15 

fendant, was obtained, calling on the plaintiff to ſhew cauſe. 
why the final judgment and -execution in this cauſe ſhould not 
be ſet aſide, on theſe facts; on the 27th of May a rule for judg- 1 


ment was given, which expired on the iſt of June; the de- 
fendant died on the agth of May ; final judgment 0 ſigned O 
on the 2d of | Func; ; and execution iſſued againſt the goods. 5 


before judgment aQually ki gned ; and an execution againſt the goods of the 'defendant.may be ee 
upon it, tellsd the firſt day. of the term. 
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"of the defendant on mne 0th of Fake in the ame term, but | 
teſted on the whth-of May, which was the firſt day of 77 rinity 2 


term, and the day to which the jodgment had relation back; 
and the execution was levied on the 11th of Fant. | 


« g 
2 - 2 
Bu . TD 


Bracyen 
againſt | 


nen A. „ 


Gibbe, Rnfſel, and Wigley, now ſhe wed cauſe againſt that 10 


1ſt. The judgment is clearly regular; becauſe it has been held 


in a variety of caſes that a judgment ſigned during any part 


of the term or even in the following vacatiofi relates to and is 


conſidered as a judgment of the firſt day- of the term. The 


defendant? s counfel then admitted the regularity of the judgment.] : 
2dly. Nor is there any reaſon to queſtion the legality of the 
execution, *becauſe that alſo relates to the judgment which takes 


effect from a day prior to the defendant's death. In Oder v. 
Woodward (u), on an objection to a judgment actually ſigned 


after the death of the party, though teſtetl of the term before he | 
died, Lord Holt put this very caſe; If A. recover judgment 


againſt B., B. dies in the vacation wid tdi year; at the end 
of it 4. may ſue out a eri farias as of the precedent term, and 


levy the goods of B. in the hands of his executors.” The ſame 


caſe is alſo reported in 7 Mod. 2. 93. Again, in Robinſon v. 
Tonge (5) Lord Chanceller Talbot ſaid ® With regard to judg- 
ments on warrants of attorney entered after the inteſtate's death, as 


theſe related to the firſt day of the term, when the inteſtate Was 


alive, the ſame were good judgments from that time; for the 
ſtatute of frauds which enacts that no judgment ſhall bind land 
but from the ſigning concerns only purchaſers and not creditors; 
fo that as to .creditors this remains as it was at common law.” 
A aſe is added as a note there, Finch v. The Earl of Wrnchel- 
ſea, where the ſame rule was applied to executions taken out 


after the death of the defendant, becauſe being ſued out before the 8 


eſſoign day of the next term they related to the preceding 
term when the defendant was alive. And the ſame doctrine, 
as to executions, was adopted i in Springer v. Somerville, Bunk, 271. 
in Dr. Needham's caſe, and in Parſons” v. Tlie Executors of 


Gill, ib. in not; in Com. Rep. 117; in 1 Ld. Raym. 695 ( 05 
and in . v. N Skin. 2 57. At e law 


goods 
| | - thoſe Nen "Sr 7 ke v. Gl 

(3) 3 P. Wms. 399. Gill acknowledged a judgmeat in debt to 

(c) The caſe of Parſons v. i 1s | Giffer- Sir Jobn Parſons in Hilajy” vacation, and 

ently reported in Lord Raym.; Com.; and the judgment was entered the 2d of April. 


* 


| (a) 2 Ld. Raym, 566 850. | 


Junb. e but ithe following M. S. note of that Gill died the gth of April. Dir Jobn Parſons . 
caſe appears more accurate than either of bs took out a Jeri * teſted the 23d off 


. mus, 85 


Vor. VI. 


FE age 
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22 


1796. Ps were bound from the telle of the writ.; and the farmer 
Id. 0 frauds which ſaid that they ſhould. only be bound from the 
1 delivery of the writ to the ſheriff only relates to purchaſers 
duc not to: 18 defendant himſelf, This caſe is diſtinguiſhable 

from that of Heapy v. Parris (a); for there the writ . execution 
e - Was teſled after the defendant's death. OS hoe; PT bf 


 Garrow and Holroyd in ſupport of the as. The Ce are, 
now called upon by. the plaintiff to give effect to a fiction of 
law, againſt the real juſtice oſ the caſe, and to the prejudice 
of the other creditors of the defendant. But they will not 
lend him their aſſiſtance and ſupport. the preſent execution, | 
unleſs they are bound by a current of authorities, all uniformly 


decided the ſame way. Now on examining the caſes on this 
ſubject it will be found that none of them except the caſes in 
Bunbury, Skinner, and Compne, warrant this execution; and they 


— 
— 
* 


—— — 
* 


| . are oppoſed by two ſubſequent deciſions, and by the words and 
miaaaning of the ſtatute of frauds. The caſes in 2 Ld. Raym. 766, 


1 — ; 3 1 - 
— Ve — 8 . = 1 * * A POD EN II — g ww. —̃ — — 
4 L 125 - , 4 — 5 — - Ae ; 
Fab — be Pet AER OI na 3 — —— —— — 2 2 8 2 _—_ — — . F K — —— — a — 9 2 * Fs 
2 . - — Myon - —— — * : — 2 1 _ oe —— @ — — 
— : — - — — — — — — — — wo -- . — 
* * — PR — — — IE — — — — —— — — - * 2 K - 5 _ * l 
F A — ets On TI — — — mo — —— = _ ; N 8 — 
— IS — 1 — > l ; — q - - G 5 — ren w—vuR ooo Dock — — > N — Rb : L 
— — — — — 8 * ä — = — 5 . 4 4 . 5 5 oo 2 
* — — - wy ä 9 > 
2 . ” » p g . 2 = 


and 3 P. Ws. 299, were reſpecting the validity of the Judgment. 
The caſe of Finch v. The Earl of Winebelſea was in Equity; ; 
the party. objecting to the execution ſhould: have applied to 
this Court to ſet it aſide; for as long as it remained in force 
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the Lord Chancellor found himſelf obliged to give effect to it. 


Now in oppoſition - to the caſes in Bunb., Skin. and Com. are thoſe 
of Heapy v. Parris (2), and Malter v. Drawater (50, in both of ; 
which the execution was ſet aſide; and in the latter it appeared 
that the writ was e before, h not aQtually ſued out 


January, upon which he took . goods Fo | 
Gill, being in the hands of his executors. 
And motion was to ſuperſede and ſet aſide 


this execution, as having been made irre- 


gularly; firſt, becauſe the feri facias bore 


teſtè before the time the Judgment was en- 


tered; ſecondly, becauſe it ought not to 
have been executed upon the executors of 
Lill, for that it imported only a command 


to take in execution the goods of G1; and 
whatever was his in his lifetime upon his 


death ceaſed to be ſo and became his exe- 


.cutor's, againſt whom the authority given 
by that writ did not extend. 


Was regularly taken out and well executed. 


"To the firſt objection; the judgment, being 
entered in the vacation, was a judgment of 


the preceding term; and the writ bearing 
_ eſis che firſt day of that term was ſuffcient- 


To this it was 
anſwered, per curiam, that the eri facias 


ly ds by it; though they Ms that 


| if the writ had been actually taken out before 
the judgment had been entered, that had 


been irregular, and could not have been 


ſupported by the relation of the judgment 
| entered afrerwards. 


To the ſecond ob- 
qection; that the writ being teſlèd in the 


| life of Gil might well enough: be executed 
upon the goods that were his in the hands 
of his executors, becauſe by the teſlè of the 


writ the property of the goods is bound 
againſt all but purchaſers; and this was ſo 
agjudged not Jong lince in this Court, in 
Dr. Needham's caſe, P. 3 V. & M. Wi 

(a) Ante, 6 vol. 368. 8 5 

() In the Excheguer, Hil. 1796. There 
the party died on the 27th of February, the 
feri facias was ſued out and delivered to the 
ſheriff on the 3d of March, but it was teſlod : 


on the 12th of February . | CE Oe. 


| 448 
4 * 5 1 
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is Until after, the death of the party. And theſe two 1 are 1796. 

warranted both by the reaſon and letter of the ſtatute of frauds (a), 1 77 oe El 4 
from not accurately attending to which the confuſion | in the caſes has tn _ FE 
ariſen. The intention of the Legiſlature in making that ſtatute | 
4 evidently was, that the goods of a defendant ſhould not in any caſe 
be affected by a eri facias until it was delivered to the ſheriff. 
And a manifeſt diſtinction is made in the ſtatute between judg- 

ments affecting lands, and executions againſt goods, the former 
only binding the lands “ as againſt purchaſers bond fide for a 
valuable conſideration,” /e#. 13, 15; the latter binding- the pro- 
perty of the goods only from the time when the writ is de- 

livered to the ſheriff, ſet. 16 not adding, as in the preceding 
clauſe, * as againſt purchaſers,” but generally as againſt all per- 

ſons (3) whomſoever. The caſes therefore 1 in which it has been 

held that that ſtatute only meant to protect the goods until the 

delivery of the writ to the ſheriff ; in favour of purchaſers ſeem 
to have proceeded on a ſuppoſition that there was no diſ- 

5 tinction in the ſtatute between judgments againſt lands a 
executions againſt goods. But a conſtruction, that that act does . 
not protect the party himſelf as well as purchaſers before the de- 

livery of the writ to the ſheriff, will be attended with great 

hardſhip and injuſtice both to the creditors and executor of the 

debtor; to the former, becauſe by a mere fiction of law one 
creditor will obtain an undue preference; to the latter, becauſe 

not knowing of the judgments obtained againſt the debtor (unleſs 

they be docketted) he may have paid debts of an inferior nature, 

and thus be liable as for a devaſtavit. Nor can the preſent rule 

be diſcharged without infringing another ſtatute, 49; W. & M. 
C. 20. / 3., which enacts that no judgment, not docketted, ſhall 
affect any lands O., or have any preference againſt heirs 


executors or adminiſtrators; for this will * giving a Preference 
to a judgment not docketted. 1 


Lord Kenyon, Ch. J. If we were now to FRY for” the 
frſt time, whether legal relations and legal fictions ſhould 
be adopted, we would enquire into and ſift moſt minutely the 
foundations on Which Ge could be ſupported : Ar! it 3s now 


* [ * 


0 29 Car. 2. c. 3. | f 
(5) In Skin. 257. Treby, Ch. 1. @ 3 at 
the bar) ſaid, © It was ſaid in parliament 


have — fold in a 3 inen 
upon a diſtreſs, c., a fieri fncias reſted e 


laſt term ſhould come and over- reach them, 
when this act was made, that the miſchief 


and for this miſchief they intended tb pro: 
was great chat in long vacations when goods vide a remedy, aud net for the party himſelf,” 
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too toll for us Ginn in a court of law, at the cloſe of FLY 19th. 
century, to conſider whether or not that which has at all times 


_ againf®8Þ heen conſidered as law ſhould: continue to be law now. In this 
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,caſe we are bound by a current of authorities, all ſpeaking. 
the ſame language, This queſtion indeed, reſpecting the execu- 
tion, did not expreſsly come in judgment in all the caſes, but 
the point inſiſted on by the plaintiff here was conſidered as 
ee law by all the Judges in thoſe caſes. In every caſe 
that has happened, it has been held that the execution may 
relate back to the firſt day of the term, though the defendant 
died before execution actually taken out, unleſs ſomething be 
done in the interim to ſhew an incongruity in the proceedings, as 
was done in the caſe of Heapy v. Parris. If that caſe had been con- 
tradictory to the preſent, though I ſhould have found myſelf preſſed 
by it as being a deciſion of our own, I would have corrected my 
error now: but on examining it, I am extremely glad to find that, ſo 
far from it's having been decided in oppoſition to any of the 
Former caſes, it agrees with them all. There the plaintiff did not ſue 
out execution teſted on a day prior to the death of the defendant : 
as he might perhaps have done, ſo that it might have legal 
relation back, but the execution ſued out after the death bore - 
teſtè on a day poſterior to the defendant” s death; and conſe- 
quently that execution was irregular. What was ſaid in that 
caſe was applicable only to a caſe ſo circumſtanced : but this is 
an execution againſt the goods of the defendant teſted i in the 
defendant's lifetime. With regard to the late caſe in the Exche= 
quer, the facts of it are not ſufficiently before us to enable us to 
ſee how far it bears upon the preſent caſe. 
The Court were about to diſcharge the rule : but the defendant | 
counſel defiring that the rule might not be finally [diſpoſed of 
before an accurate account of the caſe in the Exchequer was 
procured, the caſe ſtood over for this purpoſe. But on à ſubs 
ſequent day the plaintiff's counſel produced an affidavit ſhewing 

that the perſon making this application had no authority to da ſa, 
not having obtained letters of adminiſtration; and on r dat ground 
the rule was diſcharged. | | p 
Lord KENVON, Ch. ]. added that ſince Tho caſo had ak 
_ argued he had again looked through all the caſes cited, and alſo 
that of Chancey v. Needham, reported in 2 Str. 1081, but of which 
his lordſhip ſaid he had a better manuſcript note, and that they l 
all confirmed his former opinion. ” 
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Breong and others goin} Bayanr, 5 


WT Was e lin on. the plaintiffs to ſhew cauſe why 

all the proceedings ſhould not be ſet aſide, and why the bail- 
bond executed by the defendant on his arreſt to the ſheriff of 
Surry ſhould not be delivered up to be cancelled, on the ground 
that he was a practiſing attorney of this court, and as ſuch pri- 
vileged from arreſt, It appeared upon the affidavits that the 
defendant, though he had been admitted an attorney many years 
ago, had not practiſed as ſuch from December 179 3 tothe 2d Auguj 
1796, nor had taken out during that time any certificate, as 
required by the 25 Geo, 3. c. 80.: but on the laſt mentioned day 
he had taken out ſuch a certificate, and ſince that time had in 
ſeveral inſtances acted as an attorney. The writ upon which he 
was arreſted and held to bail iſſued on the 14th. Tune 1790, 
but owing to his having kept out of the way he could not be 
taken until the 31ſt of Auguft. 


at the time of the arreſt. 

Garroo and Ruſſell N the rüber 

Esſtine in ſupport . 

Lord KEN VON, Ch. J. I do not find, upon referring to the 
Maſter, that this preciſe caſe has occurred- before; but the reaſon 


„ 4 . 
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15 ag), 
Mev. 16th, 


An- attorney 
not having 
ractiſed for 


ſome time 


previous to 
the iſſuing of 
the plaintiff's 
writ againſt - 
kim is not 
privileged 
from be- 
Ing arreſt. 


ed thereon 


and held to 
bail, on the 
ground of 


having re- 


commenced 


his practice, 
and taken 
out his cer- 
tifitate be- 
fore he was 


actually ar- 
The queſtion Was, whether . 
Privilege of an attorney was confined to the time of iſſuing 


the proceſs, or might commence r an A him 


juſtice and convenience of the thing require that the privilege 


ſhould be confined to the time of ſuing out the writ. 


We muſt 


look to the act of the plaintiff in the firſt inſtance ; and if his 


proceding be regular then, no voluntary ack of the defendant 
afterwards can vacate it. 
if it were otherwiſe. 
mitations had nearly run upon a debt, and a writ were ſued out 


to ſave the lapſe againſt a perſon not then entitled to the privilege 
of an attorney, but before the writ could be executed he inveſted 


The greateſt injuſtice would enſue 
For inſtance, ſuppoſe the ſtatute of li- 


himſelf with that character and obtained his certificate to practiſe: 


if his privilege could intervene to protect him from the ordinary 


proceſs, the conſequence would be that the whole proceeding 


muſt be ſet aſide for irregularity, and the plaintiff's alf would 


be barred. | 
LAWRENCE, . The pee of an attorney does not necet- 


ſarily attach upon a perſon” 8 inveſting himſelf with that character, 
Vor. VII. . e $5.0 TA 
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Mota 
and others 


against 
BATAAT. 


* 


Medneſday, 
Nov. 16th. 


- Tt 6 irregular 


to file a de- 


- claration in 


the offiee 
when the 
defendant's 


place of re- 


ſidence is 
known to the 


plaintiff.—It 
is no Excep- 
tion againſt 


bail, until 
the plaintiff 
give notice 
of the ex- 
ception.— 
The ſtatute 


223 Car. . 


1 


ensbling a 


defendaat 


to ſign jodg- 
ment of an 
pros for want 


_ of a declara- 


tion in due 
time, extends 
to all cafes. 
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7 . , * g 1 0 $ 
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but he mult be a practiſing attorney. The rule: of Court i in x16 64 
confines the privilege to attornies who have practiſed within a- year. 1 


In order to preſerve the privilege therefore the party muſt con- 
tinue to act as ſuch; for the very foundation of it is a pre- 


ſumption that an attorney is already | in court attending his duty, 


and therefore the iſſuing of proceſs merely to bring him there 
is nugatory. That reaſon. conſequently does not . to an 


werner who is not praculing at the time. 


e Rule diſcharged 


There was another uk brought by Ee againſt the ſame 


defendant under ſimilar circumſtances, except that in that the 


teſtatum capias into Surry was teſted on the 27th Auguſt, (which 


was after the defendant had obtained bis certificate,) on a writ 
telled on the 2d of June. 


But 7. he Court thought that cir- 
cumſtance did not vary the caſe in favour of the defendant; 
cauſe the original writ - muſt. be conſidered as the commencement 


of the ſuit, of which the 79%. 3 was merely a continuance. 


Or Dau and another againſt BURRELL, 


HE writ in this caſe was returnable the firſt return of lat 
Eaſter Term, April 13th; on the ſame day a declaration 


was filed in the office conditionally, on a ſuppoſition that the 


plaintiffs did not know the defendant's place of reſidence ; on 
the 18th of April bail were put in; on the th of May the bail 


were excepted againſt, and on the 11th May the plaintiffs gave 7D 


notice of that exception; and no declaration having been delivered 


in Trinity term judgment of non pros was ſigned on the 29th of | , 
June; to ſet aſide which judgment and the ſubſequent proceedings 
a rule niſi had been obtained on two grounds; ; iſt, Becauſe the 


be · | 


n i 
'' 
[ * 
. 


judgment was ſigned for want of a declaration, whereas a declaration 5 


had been actually filed ; 2dly, Becauſe the defendant could not 4 
ſign judgment, he not having appeared ; for that his perfecting I; 
bail was irregular after they had been excepted againſt, that : 
exception having been on the gth of May, within twenty days 


after notice of bail, (the 8th of May being Sunday.) 


ü Baily now ſhewed cauſe againſt that rule. In 40 0 to the q 
firſt ground, he produced an affidavit by Which it appeared that | 
the plaintiffs knew the defendant's place of reſidence when a 


declaration | 


+4 


o 
: 
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| ſidered as any exception at all. 


Be in ſupport of the rule. Tbis queſtion 1 on the ſtature 
13 Car. 2. fl. 2. c. 2., which enables the defendant in certain 
caſes to ſign judgment of nor pros for want of a declaration within 
two terms: but that. ſtatute is not applicable to the preſent caſe, 


it being conſined to thoſe caſes where there is ſome defect in 


7 1 


1796. ; 


5 AM 
_ apainſt 
Buttabr. 


the writ, as appears by the recital; but here the writ is not 
defective. Beſides which no ae can ſign judgment of 


non pros before appearance; and here it cannot be ſaid that the 


defendant had regularly appeared by putting in bail; ſince the 
bail were excepted againſt (chough no notice indeed was given of 


that exception) within the twenty days. But 


The Court ſaid that the judgment was —_ el That | 


the plaintiffs, knowing the defendant's place of reſidence, ought 


not to have filed the declaration | in the office. That the defendant 


had appeared by putting in and juſtifying bail, That, . Jt; the 5 


plaintiffs had intended to rely on the exception to the bail, the 


ſhould have given notice of that exception within the time pre- | 
i ſeribed. And that the clauſe i in the act of parliament on which 


this judgment was ſigned was not confined to caſes where the 


writ is defective, but had always been confirued to extend to 
caſes i in general, 


FE 


4 


GiLL againſt ScnrvENs. 5 


THE plaintiff ſued out a /cire cio on a judemebt againſt 
the defendant for 1 100l. in debt, and 100. 105. for damages 
Oc. It ſtated that on the 16th of December 1782. the defendant 


became a bankrupt, that he afterwards obtained his certificate; 
that on x the 20th of A I 791 be again 1 85 a bankrupt Oe, „ 


* . 


muſt negative Ty exception in his 3 de. roche 3 in a feire 
| Perſon, who has been twice 
eftate and 


Pay 15 s. in the pound de, 
| Pug. Z 9 2 in the N 


NJ 
4 


af ter 


| Role Alebärzed. 5 


| F ridays 


pf Nov. 18th, N 


Where an 


. 
declaration was filed, aud chat the defendant did hot know whea | 
he ſigned judgment that any declaration had been filed: And, in 
anſwer to the ſecond ground, he contended: that the defendant 
. regularly perfected bail; for though bail were excepted to 
on the gth of May, there was no notice of that exception until 
the 11th, and that excepting: to bail without notice 18 not con- 


* 


exception „ 


ure, the par- 


ty ſuing for. 
the right or 


forfeiture 


Facias on judgment a ainkt a 
a bankrupt, under the ſtatute 5 Ceo. 2. c. 30. Se 9. which — as FS. future 


effects of ſuch perſon ſhall be liable to his creditors, unleſi the eitate ſhall produce ſufficient to 7 
it * ee, nas thy ro; to aver 00 the 7 es has net 


in the enact- 
h ing claafe 
| giviaga right 5 
or a forfeit- 
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after which the Shiniff obtained the judgment i in queſtion n : 
| him on a debt which became due after the above certificate, ane 


charged him in execution; that on the 5th of Fine 1792 the 
_ defendant obtained his certificate under the ſecond commiſſion, 


and was. on the roth of June 1792 diſcharged out of cuſtody on 
ſach execution by virtue of the ſtatute 5 Geo, 2. c. 30. „ The 

eſtate of the ſaid defendant no having at any time produced. clear, 
after all charges, ſufficient to pay every creditor under the ſaid . 
laſt commiſſion 15. in the pound for their reſpective debts.” 

And then, after ſtating that the defendant was poſſeſſed of divers 
goods whereby the plaintiff might be ſatisfied his debt and 
damages, it commanded the ſheriff to make known to the defend- 
ant that he ſhould ſhew Why the plaintiff ought not to have his 


execution againſt the goods and chattels of the defendant which 


had become his goods and chattels ſince the time of his ob- 


taining his certificate under the laſt commiſſion (the tools of trade, 15 


che neceſſary houſehold goods and furniture, and neceſſary wearing Fe 
apparel of the defendant his wife and children only exceptedꝰ) 
for the debt and damages aforeſaid. To this the ſheriff of Mid- 


Ale eſex returned nhl ; on which this writ. iſſued, directed to the ; 


ſheriffs of London, ſuggeſting that the defendant had goods c. 
in the bailiwick of the ſheriff of London ; and both parties 


appearing at the return, the plaintiff prayed e execution againſt the 


goods and chattels &c, except Oc. 


The defendant pleaded that at the time of iſſuing the firſt writ 
of ſeire facias he had not any goods and chattels in tbe bailiwick #- 


the ſheriff of Middleſex, which had become his goods ſince the 


time of his obtaining his certificate under the ſecond commiſſion, 
whereby the plaintiff might be ſatisfied his debt and damages {the 


0 tools of trade We. excepted). 1 


To this plea there was a general demurrer. 


' Lawes for the defendant (a). iſt, The plea, to. 1 the 
plaintiff has demurred, may be ſupported on principle; 2dly. 
But whether the plea be or be not good, the ew facias itſelf Is 4 
bad. h — 

Firſt; Every proceſs of execution muſt follow the judgment, - 
and ſo was every proceſs to revive a judgment, unleſs i in certain 


excepted caſes. And as thoſe caſes are only exceptions from 


the. general rule in reſpect. of particular extrinſic circumſtances, 


n . ty 1 in its a 
+3 PTS 


thoſe | 


N THE THIRTY SEVENTH YEAR or GEORGE Mm. 


mobs cireumſtances muſt! be tet forth in the proceſs; and if 
it be neceſſary to ſtate them, they are material and conſequenitly 
traverſable. Now here the foundation of the fire facias are the 
circuinſtances of the different bankruptcies, the inſufficicacy of | 


the fund under the ſecond commiſſion, and the acquired property 


by the bankrupt after the fecond bankruptey; 3 thoſe circumſtances 
therefore ſhould be ſtatecdl. It is as neceflary to ſtate the exiſtence 


of ſuch property in this caſe as of affits in the cafe of a fire | 


facias T0 revive A judgment of aſſets againſt | an executor guands 


| acciderint; and in the latter that allegation 18 traverlable. Mell FE 
v. Nelſon, 2 Saund. 21% Wentw. OF. Exec. 190. c. 15. Lill. Entr. 


667. and 8 Co. 134. Here it appears that the only property 


of which the plaintiff prays execution is in the county of Mid- | 


Aleſex, and therefore: that allegation is traverſable. 


* 


[The anſwer at birlt given to this argument in ſupport ok 


the plea was, that it was perfectly immaterial where the goods 


were; that it need not have been ſtated in the ſeire facias, and 


Was not traverſable ay more than the venue in a tranſitory action. 
But it was afterwards diſcovered that this argument was founded 


on a miſapplication of the words * your baili wick“ in the writ ; 


in ſuppoſing that they referred to the bailiwick of the ſheriff 


of Middle/ex, whereas they related to the baihiwich of the ie Jour if 


of London; fo that the ground of the argument failed.] 


2dly. There are two objections to the ſcire facias. - mts Every 
 frire facias ſhould be co-extenſive with the plaintiff” s Tight under 


the former judgment, and particularly where that right is given 


by an act of -parliament. Now the plaintiff” s right under the 


ſtatute 5 Geo. 2. c. 30. J g. is againſt the really as well as the 
perſonalty of the bankrupt; the words of the act being * Nate and 


effects: whereas this /cire facias only prays execution againſt 
the defendant's goods and chattels. It is no anſwer to ſay that 
the defendant cannot object, becauſe the plaintiff prays for a lefs 
execution than he is entitled to; for another Hire facias may be 


hereafter iſſued againſt the defendant's real eſtate, and thus he 
will be haraſſed with two ſuits inſtead of one. 2dly. The plain- 
tiff's right is founded on a ſuppoſition that the defendant's eſtate 
has not paid 155. in the pound; the  ſeire Facias therefore ſhould 


have negatived that payment. The averment of the non-payment. 10 

of 159. is referable only to the time of che defendant's beiog | 
diſcharged out of cuſtody, and not to the time of, iſſuing the writ. 

| Thy writ, «her 1 that the defendant was on the roth of Tp 


„ 
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1796. June 1792 diſcharged, immediately adds, «his eſtate not having 

| 1 at any time produced, Ac. that is, at any time before the _ 
Rata | diſcharge: but conſiſtently with this allegation his oftate - may 7 
e have paid 15. in the pound after his diſcharge and before the 
iſſuing of this writ, (on. the 12th-of February 1796,) in which 9 N. 

the plaintiff was not entitled to ſue out the writ at all. | 

The caſe ftood over until this day, that the plaintiff's 8 counſel 

might conſider of the objections to the writ; accordingly 
Chambre now argued in ſupport of the ſe facias, + dt; Though 

any real as. well as perſonal eſtate which the bankrupt may acquire 


after his ſecond bankruptcy be made liable, 1 it is not neceſſary e 


the plaintiff to pray execution of that which does not exiſt, It 
does not appear in this caſe that the bankrupt had acquired 
any real eſtate ſince the bankruptcy, and therefore the plaintiff 
does not pray execution againſt his realty: but the writ ſuggeſts 
that the defendant has ſince acquired perſonal property, and the 
plaintiff has a right to have execution of that property. 2dly. It 
was not neceſſary for the defendant to allege in the ſcire facias- 
that the bankrupt had not paid 15 6. in the pound ; the payment 
of ſuch a dividend (if it were ever made) ſhould be Pleaded by 
the defendant, by way of defence. The ſtatute. 5 Geo, 2. K 30. 775 9. 5 
ſays The future eſtate and effects of ſuch perſon ſhall remain 5 
liable to his creditors (the tools of trade Hc. excepted,) unleſs 
the eftate of ſuch perſon ſhall produce ſufficient to pay 1 py, = 
in the pound” Sc. It is ſufficient therefore for the plaintiff 
to allege in the ſcire facias the ſecond bankruptcy of the defendant, 
and his having acquired property ſince ſuch bankruptcy ; and if 
the defendant has paid the dividend mentioned in the ſtatute, it 
will be a reaſon for him to ſhew, according to the language of the f 
writ, Wby execution ſhould not iſſue. A ſeire facias is only ; 
notice to the defendant, to give him an opportunity of ſhewing 
gaauſe why the execution ſhould not iſſue. But the plaintiff ' 
; has no means ef knowing whether or not the bankrupt has paid 
that ſum: if he were to ſtate the non-payment, it would be merely 
alleging a negative; and as he could not be expected to prove 
the negative, it was not neceſſary for him to allege it. 


Lord KENVYON, Ch. J. The writ ought to ſtate all thoſe cir= 
cumfiances that entitle the plaintiff to the execution prayed by 
him, and one of thoſe is the non- payment of a certain dividend - 
| out of the bankrupt's eſtate at the time of ſuing out the writ. 5 
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Mere indeed it is aneged iy one part of the writ that the de- 
Fendant's eſtate” had not at any time produced ſufficient to pay 
every creditor 15s. in the pound tg: but that allegation is con- 


fined to the time of the defendant's diſcharge out of ata and 
does not extend to the time of iſſuing the writ. 


LawRENCE,). When this caſe firſt was fy tbe Court, 
I ebe out a doubt whether the payment of the dividend af 
155, in the pound, if any ſuch had been made, mult not be pleaded 


by the defendant : but on conſidering that point, I am of opinion 
that in this caſe it was incumbent on the plaintiff: to ſtate the non- 
payment of any ſuch dividend. In 1 Ld. Raym. 120. Treby, Ch. J. 


ſaid © The difference is where an exception is incorporated in the 


body of the clauſe, he who pleads the clauſe ought alſo to plead 


the exception (a): but when there is à clauſe for the benefit of 
the pleader, and afterwards follows a proviſo: which is againſt him, 
he ſhall plead the clauſe and leave It to the adverſary to ſhew 
the proviſo.” Now here the exception is not in a ſubſequent 
proviſo but in the body of the clauſe which ſubjects the bank- 
rupt's future eſtate. and effects to the -payment of debts ; © the 
future eftate £c, ſhall remain liable Oc, unleſt it fhall produce 
ſufficient Sc.“ 


Lord Raymond, it ought-to have been alleged by the plaintiff "in | 


Therefore, according to the rule laid down in 


*this caſe that the bankrupt's eſtate had not paid 1 535. in the pound 
at the time of ſuing out the writ,; inſtead of which he has only 
alleged that the bankrupt's eſtate had not paid that dividend at 


the time of the bankrupt 8 diſcharge out of cuſtody. e 


Per curiam, 


Let the. writ be e 


(a) See alſo R. v. 3 1 Sera, 497 8 ante, 6 vol. 359 · 


. v : JV; I Parr. 1 153; and * v. 


Jacoss againſt Muxicon 5 


HIS was a rule to ſhew cauſe why: the verdict given for 
the plaintiff ; and the judgment entered thereupon ſhould not 


be ſet aſide, on the ground that the defendant died before the wial 


of the cauſe, of which the plaintiff had Hon: 
Garrow now produced an affidavit. in anſwer to the 5 ſerting 


forth that the defendant did not die until after the firſt day of the 
Sittings, at which he cauſe © was tried; and inſiſted that this 
Lale was remedied by che ſtatute 17 Car, 2. c. 8., which enacts 
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The death of 
the de fend- 
ant between 
the commiſ- 
ſion day and 
day of trial 
is not a 0 
round ſor 
+ etting alide .. 
a verdict for 
the plaintiff. 
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Friday, 


The proſe- 
cutor of an 
indictment 
for ſtopping 
a common 
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had uſed it 
for ſome 
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it was ſtop- 

| ped, is a par- 
ty grieved 
within the 
meaning of 
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£ 11. 3. 


: preſent. 
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that the death of either party after verdict ſhall not be alleged . for 


E rr Or. 


Baily in ſapport of the rule. | 


The verdict in this caſe, though given on a ſubſequent ; 
day at the a Larne back to the feſt ane of thoſe 85 
| Sinlinge, Ti | : 


ſtatute, becauſe here the party died b-fore verdich; and the ſtatute 


But 


The Court ſaid that all the Seeing are conſidered in law as 
only one day; that of courſe all the verdicts given referred to 


(a) In that caſe the Court ſaid “If he 
died upon that day [the commiſſion day of 
the Aſſizes] though at one o'clock in the 
morning, it would be belped by the ſtatute, 
which provides that the death of either party | 
after verdict ſhall not be a cauſe to reverſe | 
the judgment; for ſuch a caſe would be 
4 


within this ſtatute, inaſmuch as. the whole 


The Kino againſt W. WilLtaMsoON. 


| 


Rule ate 
afſizes ate but one day in law, and this 


be no fraction. So a verdict 
of the aſfizes is before the death of a party 


who dies upon the commiſſion day, within 


the notion and equity of a remedial ſtatute, 


5 


This eite i net wü . 


has never yet been extended to a caſe circumſtanced like the 
There is indeed an anonymous caſe in 1 Salt. 8. (a), 
Where the Court ſaid, that ſuch ought to be the conſtruction 
of the ſtatute: but that was an extrajudicial opinion, for the 
defendant in that caſe died before the commiſſion a of the > 


the firſt day ; ; and that the conſtruction of the ſtatute e in | . 


the caſe | in Salleld had always prevailed. „ 


is the commiſſion day of which there can _ 
at any time 


intended for the ſettlement of right,” M. * | 


HIS was an indictment for ſtopping up an ancient and 
common footway, which the defendant removed by cer- 


trorart.. 


At the trial at the Aſſizes at Aylgſbury, a verdict was 


found for the Crown; and now the queſtion was, whether F. 
Fowler, who was the proſecutor, and who appeared to have uſed 
this way for ſome years before it was ſtopped up by the defendant, 5 


but had ſince been obliged to take a more circuitous route, were 
entitled to coſts under the ſtatute 5 W. & M. c. 11. / 3., which 
enacts that if the defendant proſecuting the writ of certiorart 


be convicted of the offence for which he was. indicted, this 
Court ſhall give. reaſonable coſts to the profſecntor, 6 he be, the f 


party grieved or injured, Tos 


9 
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7 he Court thought that the proſecutor muſt be Send, a8 25 


| the party. grieved, and as. ſuch entitled to colts ; they therefore 
5 made the rule abſolute againſt che defendant for the coſts. 
Milſon in ſupport. of the le,, 
rar againſt it. 
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Arn child. was 1 out as an apprentice ks the. eren 
of the townſhip of Hunſlet to John. Barwick a ſurgeon. and 


apothecary, reſident | in Leeds, and the indenture was duly allowed. 
Upon appeal, the Court of Q Quarter-Seſſions confirmed the ap- 
poiatment and indenture, ſubject to the opinion of this Court 
on the following caſe. —The + appellant is a Partner with eleven 


e 


of - Hunſlt. 
ſhip, and now have or. have had each an apprentice. bound 


and indentured to them. by the overſeers of Hunſlet, which they 
took withaut objection. ? The apprentice was appointed and 


_ -ppcllant is not reſident in Hunſlet, but at Leeds the adjoining 


townſhip. , The partnerſhip 18 rated for buildings and land in 


Te bY the partners are reſident. within the t town- 


_ t:tcndercd to the appellant | to. be his apprentice individually. The | 


vs 
Nov. 1 mw 


Where ſeve- 
ral perſons 
hold land in 


_ partnerſhip, - 


ſome of 
whom ac- 


tually refide 


on and oc- 
cupy it, and 
others refide 


| at a diſtance, | 
in another 


. pariſh, the 
latter as 
well as the 
former are 


bound to 
take pariſh 


apprentices, 
if in other . 
reſpects they 
are fit per- 
ſons to take 
them. 


Hunſlet to the amount of 2707. a-year,. of which 2 34.1 a- year 


is the appellant 8. 


There are ſeveral perſons living, 1 in Leeds 
who have had apprentices from Hunſlet + in reſpect of lands they 


5 individually occupy there; 3 and there 13 not any perſon living 


in Leeds or Hunſlet who. is rated for, the poer of HAunſlet to 
that amount who has not had a pariſh apprentice from that town. 
The other partners are reſident at a diſtance, ſome at Mancbefter, 


dome at Ferrybridge, and other places. be The juſtices | were of 


the appellant is liable to have ſuch apprentice appointed and 


tendered to him, being 10 reſident and a FRE as aforeſaid, 
| by the overſeers of the townſhip of Hunſlet. . 


| - Hoe were ſtopped by the Court. „5 en | 
Vor. VII. . X „„ 


1 


opinion that the appellant was in every reſpect a proper perſon ; 
to take an apprentice, if bound by law to take one. The 
queſtion therefore ſubmitted 18, whether under theſe circumſtances | 


Eaw and F. Heywood | in ſupport of the order off Seſſions, a 5 | 
obſerving that the Court below had determined the een of 19 
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1596. 0 t 2 ian, and France, cord. This eule 1 is diſtinguiſh- 5 
. 4 able from that of R. v. Clapp (a), becauſe there the defendant, 
7 8 ' who was Held liable to take a' pariſh apprentibe though reſiding : 
ARWICK. 


1 988 | out of the pariſh, was the actual occupier of lands within) It; and 
the actual occupation was the very ground of deciſion, EY well 0 
in that caſe as in a ſubſequent one of R. v. The Directors and 


Guardians of Tunſtead and Happing (b), and alſo. in. the authorities 
there cited. The reaſon of ſuch a conſtruction is manifeſt, to pre- 
vent the reſt of the inhabitants from being burthened beyond 


their juſt proportion, which would be the caſe, as was ſaid 1 in 


:  Feffrey's caſe (c), if that portion of property in the pariſh on 


which the occupiers did not reſide was therefore not to contribure 
to the maintenance of the poor. But that reaſon does not apply b 


here; becauſe there ire petſons in. the actual occupation: of the 
eſtate in reſpect. of Which the appellant -1 is-rated, and who are 


ameſnable to all parochial burthens in proportion with the 
ſore perſons: are only: bound 


other inhabitants. By 43. Elis. 6. 2. 
to contribute to parochial charges either in reſpect of their 


perſonal viſible - property when actually inhabiting within the 


pariſh, or in reſpect of the mere occupation of real property. 
This diſtinction is heteflarily- to be implied from the -words' of 
the ack. Now the appellant - could not be liable to take the 
: apprentice in reſpect of his perſonal ſtock which he held in 
partnerſhip with the others, becauſe he Was not actually reſident 
within the pariſh; nor in reſpect of his intereſt. in the land, 
becauſe he was not in the actual occupation of it. The caſe 


of a partner is not like that of a ſervant, the occupation of whom 
is that of the maſter and not his own: but one Partner may 


well have à ſpecial occupation of that, the profits of which he has 


-in common with others. As to the adjudication of the appellant 85 
- fitneſs to take an apprentice, chat is immaterial if in law he is 


not bound to take one. 


3 Lord Kexyox, Ch. J. Parifh apprentices, are to be bound to 


ae 2 
. 


maſters in reſpect of their inhabitancy or occupation of lands within | 


- the pariſh. This is one of the modes pointed out by the ſtatute. 
43 Eliz. of relieving the poor; and every perſon ought to bear this 
burden in reſpect of his property. Here it is ſtated that the appellant 

- occupies lands in the pariſh to the amount of 230. per annum, 


that being his N part. of the whole > and in reſpect of chat ce. 


= Ante, 3 py 107. 0 t, 525. Ne 


Wo 5 Go. 67. * 8 \- 300 q 4 
„512 | 


5 2 cupatio 


a m TE THIRTY-SE E rin WAR Or eronof . 
2  eupation he is bound, according to the caſe of R. v. Clapp, to mk 
take the apprentice. It has been taken for granted in the ar- pier ted 1 
gument of this. caſe that the appellant is not an inhabitant; but again? _ 
the contrary is moſt clear, according to the conſtruQion put on J: * 

the ſtatute 22 H. 8. c. F., which makes the inhabitants of counties "= 
liable to che repair of bridges. Lord: Coꝶe (a), in his comment on 
that ſtatute, ſays that perſons 


having lands in their on poſſeſſion, | 
_ though dwelling in a foreign | county, are inhabitants, And that 
dodtrine- has never been. doubted. from that time to the preſent 
On the authority of the caſe, of the TIE v. Arn len 95 ne 
that this order muſt be affirmed. L 6 3920 
LAwWwIENCE, J. The argument againſt he ks Sina on 
«this ground, that there: was an occupation of the partnerſhip land 
and houſes by two of the partners to the excluſion of all the reſt: 


1 : | | but that is not ſo; for e of 4 ee uy, 80 wad reſide thang, 


> | | 9 | E - If he pleaſe. * ; 5 LY joy e 4 314: 3s: | 6 
1 | | 5 Fer gr, Flo fa »Orabe of Score on P 
E : g | , E : 9 E n 0 8 . 1 18947 9137 . 0 | POR ; APD * f 
5 =_ or Atoms Gul FF Wee nee J jins 1 5 
1 1 ACKSON againſ e * 
. HE plank, an attorney, ſued: by ilch, a copy 85 ua"; 1 5 
at he ſerved on the: defendant indorſed af Fac for” -in perſon. 
| d. ; He then declared ce by his attorney H. Roſſer”; and. gave notice of E 
1 declaration in the name of J. Factſn. Wbeeupen ge 
5 NMigley, for the defendant, moved to 1 Tet alide the proceedings a * 5 
by =; - for irregularity, on two grounds: : kſt. That as the plaintiff bad her 275 ay | 
1 | declared by attorney the proceſs ſhould have been indorſed with 1 yy 
"* the name of an attorney. \ 2dly. That, if the proceſs were con- Acne. 
1 ſidered as having been ſued Lut⸗ by himſelf, it was s irregular | to 1 
1 : declare by attorney. $ ; | | 
| 3 fer Curiam. *Thite' l is no {oitnibutton' for either ef the 
objections. An attorney may, if he pleaſe, cue as a. common per- „ 
ſon, and may uſe his own name as the attorney. And be may e 
alſo declare by another attorney. . BURR eG 
| - Therefore a al to hg ck a Nas $ IE „bn 
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Tueſday, 
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By a navi- 
gation act the 
ſhares were 
declared to 
be veſted in 


the ſobſcrib- 
ers their ex- 


ecutors and 
N afſigns, with 
ower to the 
ſobſcnbers to 
align their 
ſhares; and 
a committee, 
to be ap- 
inted un- 
der the ad, 
were auino- 
rized to ma ke 
calls on the 
proprietors of 
ſhares at ſuch 
time as 
they ſhould 
think fit: 
Held that an 
| original ſub- 
ſcriber is not 
liable for any 
call made by 
th2 commit- 
tee after aſ- 
ſigning his 
ſhare. 
The ſame act 
im powered 
the company 
to ſue for 
calls &c. 
«by action 
of debt or on 
the caſe- 
held tnat an 
action on the 
caſe in tort 
lay. 
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"HIS was an action on the OY in tort.” "The dJectivgrioni LIN 
ſtated that the ' defendant had | ſubſcribed to advance the . 


wee ſums of Fool., rool., and '200/. towards making and 


maintaining the Huddersfield canal, mentioned in the ſtatute 


34 Geo. 3. e. 5 z., and in reſpect of ſuch ſubſeription had become 


one of the proprietors of the Hudders feld Canal Company, and oh 


an owner of and entitled to eight ſhares in the undertaking ; that 


afterwards, to wit, on the 11th of July 1794, the committee of ; 


the company, duly choſen: &c., by virtue of the powers of the 
act made a call of 10. per cent. on the Proprietors in _ 


of the ſhares which they reſpectively held to carry the at 


into execution, and directed that ſuch call ſhould be paid to 


J. Brook, one of the treaſurers to the company, at the times 
and in the proportions therein mentioned, and (amongſt o others) 


31. per cent. on ſuch call on the 25th of Nov. then next; and 51. per 


cent. on ſuch call on the 28th of Feb. next; and that the committee 
gave regular notice of ſuch call &c, as directed by the act. The 
ſecond count ſtated that on the 5th of March 1795 the committee 
made a further call of 10/. Per cent., and directed that 51. = . 


Lent, thereof ſhould be paid, on the -gth June, and 50. per cent. 


28th of Yuly 1 then next. The third count was for . 81. fer c. cent. 


directed hy a third order of the committee made on the 29th of. July 
1795, to be paid on the 28th of October then next. 


count was 101. her cent. directed by another order of the com- 1 


And the fourth 


mittee, on the 23d of Nov. 1795, 1 fer cent. of which was to be 
paid on the 4th of Feb. then next, and the remaining 51 fer cent. 
on the 18th of March then next, The declaration then ſtated 


that though the proportions of the ſaid calls in reſpect to 3000. 
(being three of the ſaid eight ſhares) had been duly paid to the 
Plaintiits, the defendant had not paid the ſeveral proportions, of 


5ool. reſidue of the ſaid ſeveral ſums of 500. 100l., and 200 J. ſo 
ſubſcribed by the defendant as he was directed Sees amounting | 
to 180/. but neglected ſo to do Mo. 974 


The defendant paid 4o/. into court on the firt count, and | 
pleaded the ponent ie n not guilty. 


"A 
— 


N THE THIRTY-SEVENTH YEAR OF GEORGE II. 


At che trial at the laſt Aſſizes at York, before Rooke, ]., „a ver- 
74 was given for the plaintiffs, damages 1461. 14s. 14d; 140l. 
being the amount of the calls ſtated in the three laſt counts; 


2L. 145. 44 . being intereſt of the 401. paid into court by the 


defendant on the farſt count; 37. 121.81 d., being intereſt of the 
ſeveral calls ſtated in the three laſt counts from the ſeveral times when 
thoſe calls became due to the day of the plaintiffs ſuing out their 
vit; ſubject to the opinion of this Court on the following caſe. 
On the Zoth of May 1793 the defendant and many other 
Nein ſubſcribed an inſtrument duly ſtamped, not under ſeal, 
by which they agreed to ſubſcribe the reſpeQive ſums ſet oppoſite 
to their names towards the expences of ſoliciting the act in queſtion 
and of making and maintaining the canal &c., and agreed to pay 
ſuch ſums to the treaſurer when called upon for that purpoſe, &c. 
The defendant ſubſcribed: for five ſhares and two ſhares, and 


afterwards ſubſcribed for another ſhare. By the ſtatute 34 Geo. 3 Js. 
e. 53. the ſubſcribers were incorporated by the name of the 


Huddersfield Canal Company, and were empowered to make 
the calls ſtated in the declaration, which were regularly made 
as ſtated in the declaration. The firſt proportion of the firſt call, 


being 21 Per cent.; was paid by the defendant on all the eight 


37 
1596. 
— ermn_s 
The Hp - 
8 
anal Com- 
pany 


againſt 
DBuckLtr, 


ſhares ſo ſubſcribed for by him; and the remainder. of that call xy 


being 87. per cent. on his remaining five ſhares, amounting to 


40/. was paid into court by the defendant; and the calls on the 


three other ſhares were paid by R. Gray, the purchaſer of them. 


On the 6th of Auguſt 1794 the defendant ſold five of his eight 


ſhares to J. Keſſall at a profit of 174. per rent. on each ſhare, 


and transferred his intereſt therein to Keſſall by a proper transfer, 


regiſtered by the Company's clerk. On the 4th of December 


1794 the following entries were made in the plaintiff” books 


by their agents, J. Buckley firſt ſubſcription cool; ſecond 


ditto 1001. ſabfeription as a land-owner 1ool.; ſubſcription as a 


mill owner 1007,—1794 July gth, By transfer to R. Gray 390 1. 


WS 6 Gth ditto to J. Kelſall oo. By a correſponding. entry 


alſo in the books, under the name of * Reiſe the transfer of 


bo l. to him from Buckley was ſtated. 


The queſtiqns for the opinion of the Court were, 1ſt Whether | 
the plaintiffs can recover in this action the amount of the ſub- 
ſeriptions demanded by the declaration; adly. W hether the 


| defendant be liable to pay intereſt on the call paid into court 
| from the time it was ordered by the committee to be | paid to 


-* 


Vox. VII. „ „„ ae Ros the 


=_ CASES IN MIQHAELMAS TERM. 

| 1188 2 | | 

ij | 1996. * the treaſurer, and on che calls mentioned in the three laſt counts 

[i | N "Fr from the reſpective days when thoſe ne were . to be 

| || Eiger Com- paid until payment thereof. | | | 

* 1 7 The parts of the act of art relative to this ably are {&&; 

Ml Buckter, 1, 62, 63, 64, 65, 70, 71, 72 73, 74, 79, and 119. By ſect. 1. after 
1 reciting the public utility of the meaſure, and that the perſons i T4 
. I therein named were deſirous at their own coſts and charges to E 
it MW g make and maintain the intended canal, certain perſons by name, 

I | Wl. among whom are the defendant and 7. Kelſall, and their reſpeQive 
| 14 ſucceſſors executors adminiſtrators and afſigns are incorporated. 
mh By ſect. 62. power is given to raiſe 184,000/. to be divided into © 
0 ſhares; which by ſect. 63. are to be ſhares of 100/. each, and 
|| 2 ſhall be veſted in the perſons ſubſcribing and their executors ad- f 
. miniftrators and aſſigns in proportion to the ſums they ſererally 


if 00 . ſubſcribe; and perſons having ſuch ſhares are directed to pay 
5 IS proportionable ſum towards carrying on the undertaking as "Io 
thereafter directed. By ſect. 64, The names and deſeriptions | . 
of perſons entitled to ſhares, with the number of their ſhares and 
amount of their ſubſcriptions, and the numbers by which each 7 
ſhare is diſtinguiſhed, are to be entered in a book belonging 
to the Company, and tickets to be delivered to each ſubſcriber, 
ſpecifying the ſhare &c; and ſuch tickets are to be evidence of 
the title of the ſubſcribers. The form of the ticket is this, H. 
B. is a ſubſcriber &c. of the ſhare &c. No. I. and the ſaid A. B. 
his executors adminiſtrators or affi ons is and are entitled &c.“ 
By ſect. 65. perſons who have ſubſcribed, and their executors 
adminiſtrators and af ons, ſhall be. deemed proprietors &c. and 
ſhall have votes-at the meetings &c. for ſuch ſhares. Sect. 71. and 
72. mention ſhares or ſubſcriptions. By ſect. 73. a book is to 
be kept, containing the names of the perſons who ſhall from time 
to time become proprietors or entitled to ſhares &c. By ſect. 74. 
power is given to a committee (who are to be elected according 
to the directions in ſect. 70.) to make calls for money on the 
pProprietors; it directs the owners. of ſhares: to pay &c.; and 
adds © if any perſon ſhall neglect to pay his proportionable ſhare 
of the money to be called for by the firſt call &c. it ſhall + 
be lawful for the Company to ſue. for and recover the ſame 
in any of his N courts of record by action of debt 
or on the caſe;“ and if any perſon ſhall negle& to pay mis 
proportionable ſhare of the money to be called for after the 


rſt call he ſhall Wan _ for NYT A Hhare, 5 and if dre -ſhall 
55 . argon. 
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neglect t to pay We. for the ſpace of three months after the time 
eppointed &c., he ſhall forfeit his ſhare for the beneſit of the Toe Hv 
other proprietors &c. By ſect. 79. the proprietors may ſell 


ſhares; and duplicates of the aſſignments of ſhares are to be 


| delivered to the committee, and an entry thereof made 1 2 1 
the Company s books; and after ſuch aſſignment, the purdhaſers 


are to have ſhares in the profits, and to be entitled to vote as pro- 


prietors. By ſe. 80. no ſhare is to be ſold after the call of 
2ny money until ſuch money is paid. By ſect. 119. ſubſcribers. 


are required to pay the ſums by them reſpectively ſubſeribed 
or ſuch proportions thereof as ſhall from time to time be called 
for by the committee &c; © and in caſe any perſon ſhall neglect 


| to pay the ſame at the time required, it ſhall be lawful for the 
e to ſue for and recover the Jo in * court ff law 


or equity.” 

Topping, for the plaintiffs catifjpiea the three objections which 
would be made on behalf of the defendant; ; Iſt, That the action 
could not be maintained i in it's preſent form; 2dly. That no. 


intereſt is payable on the calls made by the committee after non- , 


payment of thoſe calls; 3dly. That the aſſignment to a purchaſer 


diſcharges the e ſubſcriber from all future reſponſibility; 3 


and then contended that they were without foundation. Anſwer 
to the firſt; whenever an act of parliament requires a perſon to 


do a thing, or to pay a certain ſum- of money for the benefit 
of another, and the other neglects to do it, the former may ſue 


him in an action on the caſe. But it is not neceſſary to reſort 
to that general argument in this caſe; for the 74th ſection enables 


the Company to ſue any proprietor for ſums of money ordered 
by the committee to be paid by action of debt or on the caſe. 


This form of action therefore is warranted by the. expreſs words 


of the act of parliament, which are not © by action on the caſe 
in afump/it,” but generally “action on the caſe.” . And even if 


the meaning of theſe words were doubtful, the defendant by pay- 
ing money into court on the firſt count has admitted a right of 
action in the plaintiffs, Cox v. Parry, ante, 1 vol. 464. Secondly, 


the plaintiffs are alſo intitled to intereſt on the calls. The money 
ordered on -a call is a certain liquidated demand; the inſtant 
that money was payable the plaintiffs had a right to it, and were 
entitled to recover damages for the non-payment of it. Belides, 
it is now too late for the defendant to make this objection, the 
1 boy given intereſt * way of damages. Thirdly, the 
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| tween the parties, or ratified by act of parliament, the non- 
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aff Gs by an original ſubſcriber to à purchafer goes not 


8 diſcharge the former from his reſponſibility under the act. The 
original ſubſcribers are the perſons on whoſe credit the ſcheme 
Was begun, and on which the Legiſlature gave their ſanckion 
to the meaſure. They are the perſons named by the Legiſlature, \ 
not merely to begin the undertaking, but alfo to carry it into ve 


execution; the act reciting that thoſe perſons were deſirous at 


(heir own colts and charges to make and maintain the caual Kr. 5 
And if it were competent to them to throw the burden on others, 


the aſſignments might be made to beggars, and thus the Leila 


ture would be deceived, the owners of land through which the 


canal paſſes would be injured, and the pudlie deprived of the 


benefit which the Legiſlature intended they ſhould derive from 


the undertaking. This is like the caſe of a leaſe, in which though 


the leſſor conſents to the leſſee's aſſigning to a third perſon, he 
does not give up his remedy againſt the original leflee. The 
power given by the act to the ſubſcribers to aſſign was merely 1 
introduced for the benefit of the fubſeribers; but there is nod 


part of the act that diſcharges them from their original reſponſi- 
bility on their aſſigning: on the contrary, by ſect. 119, which was 


inſerted in the act after the power of aſſigning was given, they 
are required to pay their ſubſcriptions; and that clauſe is nuga- 
tory, utileſs it has the effect of e the reſponſibility In 


the original ſubſcribers. | | i OR 

Vater contra. Firſt, the action is not muigtainable in this 5 
form. It is brought for a mere breach of contract, in not paying Hf 
a ſum of money; and whether it be a private agreement be- 


{ 5 


payment of a ſum according to the agreement not under ſeal 


can only be the ſubject of an action of aſſumpſit. The non- 


payment of the ſum | in queſtion cannot be conſidered as a breach | 


of duty fo as to convert it into a tort. The Courts have at all 


times been anxious to preſerve the boundaries of action; and . 
when a plaintiff? s cauſe of. action ariſes on a contract to pay a 4 
ſum of money, he. ought to ſve in aſſumplit, otherwiſe the de- 5 
fendant is deprived of the privilege, to which he is entitled, of = 
a ſet-off. With regard to the words action on the caſe; they 8 


muſt be underſtood according to the ſubject matter to which = 


they are applied; and being applied here to the cale of a breach 


of contract they muſt be underſtood to mean e ation. on the * 
caſe. in n of gf "eg Secondly} at all events the defendant | is not „ 
, e 9 „ "uy | 
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 Hable to pay intereſt on theſe calls. Thirdly, conſidering a” | 


whole ſcope and meaning of this act of parliament, an original 
ſubſeriber by the transfer of his ſhares and the acceptance of the 


allignee by the Company ceaſes to have any connexion whatever 


with the Company, and is thereby diſcharged from every future 


1 * 5 50 
"_ | 
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demand that the Company may make on him in reſpect of thoſe | 


ſhares. By the act certain perſons and their executors admini- 5 
ſtrators and aſſigns are incorporated; expreſs power is given to the 


original ſubſcribers to aſſign their ſhares; the ſhares are declared to 
be veſted in the ſubſcribers and their aff ons; and throughout the 


whole act the aſſignees of ſubſeribers are mentioned as ſtanding 1 


in the ſituation of the original ſubſcribers. By ſect. 65. perſons 
who have ſabſcribed and their aſſigns are deemed proprietors, 


and are entitled to vote at all meetings; that i is, the original ſub- 5 | 
ſeribers have a right of voting until they aſſign, and then that 


power is transferred to their aſſignees. Then it would be highly 
unjuſt that the original ſubſcribers ſhould. continue liable to the 
demands of the Company after they have parted with their right” 
of voting and that property in reſpe& of which only they ever 
became liable, and after the entire management of the Company 


has paſſed into other hands. With regard to the ſuppoſed 1 
analogy between this caſe and that of leffor and leſſee; though _ 


the leſſee is not diſcharged from his covenants by afigowent and 
by the leſſor's accepting the aſignee, yet after ſuch an aſſignment 


the leſſee is not liable for rent in an action F debt (a), that being 
founded on the enjoyment of the land; and there being no o- 


venant in this caſe, that analogy is in favor of this defendant. 


Lord KenyoN, Ch. J. Though I am of opinion with the 
plaintiffs upon the two firſt points, I am clearly of opinion with 


the defendant on the laſt. I think that the action is maintain- 
able in this form, the act having ſaid in expreſs terms that the 


Company may ſue by an action on the caſe, and the plaintiffs 
having ſtated in their declaration every thing that the act of par- 
liament requires. Nor is there any doubt but that the jury may 


give intereſt, not eo nomine as intereſt, but as damages for the 


detention of the debt, for non- performance of the contract. But 


the laſt point 1s equally: clear againſt the plaintiffs. And not 
entertaining any doubt upon it, as it is a matter of infinite moment 
to the great maſs of property embarked i in” this kind of ſpeculation, : 


(a) Vid. 1 'Brownl. 20. Walker” 8 cat; 3 Co. 24. Mar v. 8 CrouFac. 334- Tf 
v. Tat. 1 e 406. and” hes v. Marlowe, . 25 6. 3+ B.R. cited in 1 vol. 91. 


. 


Toe” on \ CASES IN MICHABLMAS, TERM E 
| 1796. I think we ought not ads a ſecond argument leſt an idea FT "> 

: . £0 abroad that. we have any doubts. On looking through the ak 
ee of parliament, it is clear that the Legiſlature meant. that the par- Wl 
a Pri ties ſhould only be liable to the payment of their ſhares ſo long * 5 


1 
aiot they individually continue members of this Company, that „ 


wt ſo long as they have property which conſtitutes them ſuch. The 
perſons, who have the right of voting, are to vote in reſpect of 
their ſhares. The act alſo ſays that perſons who have. ſubſcribed * 
and their aſſigns ſhall be deemed proprietors: but it would be 
ridiculous to determine that a perſon, after he has ſold his ſhares 
in reſpect of poſſeſfing which only he became A proprietor, ſhould 
Kill continue to be a proprietor. After aſſignment the aſſignees 
hold the ſhares on the ſame conditions, and are ſubject to the ſame 
rules and orders, as the original ſubſcribers, and are to all intents 
and purpoſes ſubſtituted in the places of the original ſubſcribers. 
One reaſon however now urged why the original ſubſcribers 1 
ſhould always continue reſponſible i is, becauſe perhaps the ſhares 
may be aſſigned to inſolvent perſons: but the Legiſlature, when 
they. gave their ſanction to this undertaking, did not ſuppoſe that 
it was a mere South-ſea ſcheme ; they thought it a beneficial 5 
uncdertaking for the public, and conceived they had introduced | : 
a ſufficient check by enacting that, if the ſubſcribers did not pay = 
their money from time to time as they ſhould be required by the 
committee, they ſhould forfeit their reſpective ſhares; and that 
no ſubſeriber ſhould part with his ſhare while he was in arrear : 
to the Company. No miſchief therefore is likely to enſue either 
to the Company or: the public from this conſtruction of the a 
I think that every -clauſe in the a& of parliament leads to this- 
. concluſion, that the perſons liable to the calls arg thoſe only who 
continue to be at the time when the calls are made members o 
this corporation. Here the defendant had aſſigned his ſharon,” 5 
and that aſſignment had been entered i in the Company's 8 books, : 
before the calls ſtated in the three laſt counts of the declaration- 
were made, and therefore he is not liable to pay them: but he 
is liable for the calls ſtated in the firſt count, and not having ; 
paid them at the rime, and the jury having given intereſt on 
them by way of damages, the plaintiffs are intitled to that laſt as 8 
on the firſt count, the money paid into court on that count only 1 
covering the principal ſum. Foe. 
ASHHURST, J. There is no doubt 4 this pe 
queſtion, The original ſubſcribers have. Fonte o alen their 8 
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dhares to vhomſoever they pleaſe: then it would be firavge o 


ſay that after diſpoſing, 'of their ſhares they ſhould til continue 
liable to all the burdens which are thrown on the owners of 
this property. The point however does not reſt on general rea- 


ſoning; for the only reſtriction impoſed by the act on the power 
of alienation is that the owners ſhall not alſign until all the money 


due at the time of aſſigning 18 paid: but in all other caſes the 
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ſubſcribers may aſſign their ſhares, and diſcharge themſelves from A 


their liability to future calls by the alignment. OD IC ay 


Grose, J. As to the form of the action: 
act are general action on the caſe.” . 


LAWRENCE, J. The only difficulty ting the form of 5 


the action is that ſuggeſted by the defendant's counſel, that the 


defendant is by this mode of declaring deprived of a ſet- off: -but- - 


that difficulty is not ſufficient to reſtrain the generality of the 

words uſed in the act of parliament. | 2 

Poſtea to the plaintiffs, I in order that a may 
enter up their jodgment on the firſt 
count for 20. 14s. 444. for the in- 


Per Curiam, 


tereſt on the e 440 paid it into court. 
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GoopTITLE on the Demiſe x Owen- "Joan againſt 


EVAN Jouns and others; in Error. 


> JECTMENT for hk in Carnarvonſlire, on a "emi 

on the 20th of Oeober 1790. At the trial at the Great 
Seſſions at Conway, a ſpecial verdict was found, ſetting forth 
the titles of the reſpective parties at length: but the following 
facts are all that need be ſtated to give ne to the quefing 
on which the caſe was decided. | 


Both parties claimgd under the Reverend Jon Shes Clerk, 
hg before and in 1749 was ſeiſed in fee of the premiſes in 


queſtion: but there was an outſtanding ſatisfied mortgage term 


E. Gri iffiths the then owner of the inheritance, and under whom 


John. Jones claimed as deviſee. On the 1 3th. of. June 1749 
Jobn Jones, who on his marriage had ſettled the eſtate i in queſtion 
on his wife for life, with remainder to himſelf i in fee, by will 
q deriſed it (after bis vile 's death) to bis eldeſt fon Owen Tory: 


* 


that ſuch a 


33x: 85 3 


| Tueſday, | * 
| Now. 22d. „ 


Uader cer- 


tain eircum- 


ſtances ** | 
Jury may - 
preſume a. 
ſarisfied term, 


to have been 


ſurrendered 


to the + Wr 
ut uſe but 


if no ſuch 


| preſumption. 
be made, and 
it appear 


in a ſpecial 


verdict in 


for 500 years, which had been created in June 1690, and which 
in November 1713 had been aſſigned 9.7. Lloyd i in truſt for 


ejectment 


term is ſtill 
outſtanding 


in a truſtee ö 


who is not 
Joined in 
bringing the : 


the ce/tui que „ 


te cannot 
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for life, ſubject to certain kid, with power to raiſe 2001. 57 
mortgage for younger children; remainder to the iſſue male of 
O. Jones, remainder to his iſſue female; and in default of ſuch 
iſſue to his ſecond ſon Jobn Jones for life, remainder to his 


iſſue male and female; and in default of ſuch iſſue to his 


third and fourth ſon William and Thomas Fones (as before); 


remainder to his own right heirs. The deviſor afterwards 


died, leaving thoſe four ſons and a daughter. In December 
1780 Owen Jones by leaſe and releaſe mortgaged the premiſes 
to J. Derbiſhire in fee, for ſecuring 4000: In the releaſe it was 
declared that the reſidue of a term of 500 years created | in June 


. 1690 and all other terms (if any ſuch there were) ſhould remain 
veſted: in the ſeveral perſons who were then poſſeſſed of the ſame 
in truſt for Derbi/hire, his heirs, executors, Oc, for ſecuring the 


4001; and after payment thereof, in truſt for Owen Jones and 


thereof to wait upon the inheritance, c. In Fanuary 1782 
Oven Jones and the repreſentatives of Derbiſbire the mortgagee 
(who was then dead) by leaſe and releaſe conveyed the premiſes 
in queſtion to M. Jones [not one of the ſons of Fohn Jones Clerk! 
in fee for a valuable conſideration, out of which the mortgage 
money due to Derbiſhire's repreſentatives was paid. On the 
abſtract of the title delivered to W. Jones, when he purchaſed, 


was this memorandum; * The ſaid John Jones {the above deviſor) : 
died inteſtate thirty years ago, and his widow upon whom the 


above ſettlement was made died in May 1780, leaving the ſaid 
Oꝛoen Jones their only child.” In June 1790 W. Jones died 


inteſtate, leaving Evan Jones, one of the defendants, his 


nephew and heir at law, who thereupon entered on the Premiſes ö 


in queſtion, and has continued in poſſeſſion ever ſince. In October . 


1785 Gwen Jones died without iſſue; Fobn Jones, the ſecond 
ſon of the deviſor John Fones, died on the 2d of Oftober 1799, 


never having entered into or been in poſſeſſion of the eſtate, 
leaving Owen Joncs, the leſſor of the plaintiff, his only ſon 


and heir at law. It did not appear that the outſtanding term 
created in 1690 had ever been aſſigned by F. Lloyd or his re- 
preſentatives before the ejectment was brought: but it was 
ſtated in the verdict that on the 25th Fuly 1793, after the 1 
was brought, adminiſtration of the effects of 7 Lloyd, unad- 
miniſtered by 6 Lloyd, was granted to Griffith Thomas, who. on 


the 27th of July 1793 aſſigned the ſaid term to one 7 c 
in truſt for Evan Jones the defendant. 
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Jones was to bre argued chis caſe i the plaintiſ in error, | 


aki Ellis for the defendant : but when the caſe was called on, 


Lord KENYON, Ch: ]. obſerved, that on this ſpecial verdict the 


queſtion between the two litigating parties was not open to dif- 
cuſſion ; for that it was ſtated in the verdict that an old term, 
which was created in the laſt century, had been from time to 
time aſſigned, and was noticed as a ſubſiſting term ſo lately 


On this Fatt” verdict judgment below was given for the Fs 


or of the Pn, to reverſe whlel's a writ W error was e . 


iy 96. 


Dem. Jos 85 15 


again 
W £8, 


as in the year 1780 in the mortgage by Owen Fones to Derb iſhire. 


That as long as that was in exiſtence, it was an anſwer to an 


ejectment brought by any other perſon. That though under 


certain circumſtances a Judge might direct a jury to preſume 


an outſtanding ſatisfied term to have been ſurrendered by the 5 


truſtee, yet if no ſuch preſumption were made, but it was ſtated | 


as a fact that the term ſtill continued, ſuch a legal eſtate in the 
truſtee muſt prevail! in a court of law. That what was faid by 
Lord Mansfield in Lade v. Holford (a), (That he would not ſuffer a 
plaintiff 1 in ejectment to be nonſuited by a term ſtanding out in his 
own truſtee, or a ſatisfied term ſet up by A mortgagor againſt a mort= 


 gagee, but direct a jury to preſume it ſurrendered, muſt be under- 


Rood with this reſtriction, that | in either caſe the jury might preſume 


the term ſurrendered, but that without ſuch ſurrender the eſtate 


in the truſtee muſt 3 at as. and that to the propoſition ſo 5 


| qualified he fully aſſented. 


Walton, who was alſo en tor. the defendant. in error, 5 


then ſaid, that the truſtee of this old term was 2 truſtee for the 


perſon under whom the defendant in error claimed, and then. : ac- 


cording to the directions of the ſtatute 1 Ric. 3. 6. 1. the term could 


not now avail ; 5 that ſtatute enacting that 10. every eſtate, feoffment, 


gift, releaſe, grant, fc, of lands Cc, made by any perſon &c, to 7 — . 
| perſon c, ſhall be good and effectual to him to whom it is 


ſo made, and to all others to his uſe againſt the ſeller, feoffor, 


donor, or grantor, of the ſame, and bis ang their heirs claiming 
the ſame only as heirs to the fame ſeller, feoffor, donor, or 


grantor, and againſt” all others having or claiming any title or 
Intereſt in the ſame only -to the uſe of the ſame ſeller, feaffor, | 
donor, « or grantor, or: his or their heirs at the time of the Targa, 


. 
ee th 4 


GW Bull N. P. 110. 5 
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WE 1 85 c. on which Lord Ban in . 2 on the llatute * 
— vſes made this comment (a); In 1 Ric, 3. c. 1. cometh the 
Wy Gogo tirtx 
Dem. Jones great ſtatute for the relief of thoſe that come in by the bun. 
| ow and at that time an uſe appeareth in his likeneſs ; for there is not 
2 a word ſpoken of taking the profits to deſcribe an uſe by, but - 
of claiming to an uſe; and this ſtatute ordained that all gifts jj 
feoffments grants c, ſhall be good againſt the feoffors, donors, DB 
ES and grantors and all other perſons claiming to their uſe; ſo. 
un as here the purchaſer was fully relieved, and cefu que uſe was 
TY obiter enabled to change his feoffees ; | becauſe there were ne NOR 
in the ſtatute of feoffments, grants, Ge, upon good conſideration,” 
And in another paſſage (ö), © There never was any Ratute made 
direQly for the benefit of ceſtui que uſe, but always for the benefit | 
of ſtrangers againſt ceſtui que uſe and his feoffees; for though by 
the ſtatute of Ric. 3. he might alter his feoffees, yet that was not 
the ſcope of the ſtatute, but to make good bis WT to other [ ; 
 perfons, and the other came in ex obliquo.” 9 8 | „ 
Lord KENYON, Ch. J. It ſeems to me that the Ratute of | 
| Ric. 3 3. is not applicable to ſuch a caſe as the preſent : that only 
applies to caſes where the truſt in it's origin Was created for the 
| benefit of the owner of the eſtate; but that is not the caſe 2] 
now before us; this was a mortgage term created in favour of 
the mortgagee. But in a court of law we cannot take cognizance 
of truſts; and we ſhould be confounding the boundaries between 
the different courts if we were to allow the plaintiff below to 
recover in this ejectment when there 1 is a legal eſtate in another 4 
perſon. I am therefore clearly of opinion that the judgment 
below muſt be reverſed. | 1 
AsHRHURSr, J. When there are two kinds be eſtates | in a ifs | 
5 ferent perſons, the one equitable and the. other. legal, the perſon 
5 having the equitable eſtate muſt call | in aid the legal eſtate before 5 
be can recover in a court of law. If there had been a demiſe by 2 
the truftee in this caſe the plaintiff below. might have een 
but he cannot recover on bis own title. I 
EE _ Grosx, J. The ſtatute of Ric. 3. only relates to conveyances 
1 originally made for the benefit and uſe of the then grantory 
whereas here the mortgage term was not created for the benefit 
ok the grantor but of the mortgagee. Therefore this mortgage 
term is neither within the words or the meaning of this act of 
| parliament. Then here is a legal term of 500. Fears veſted 8 
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IN «THE THIRTY-SEVENTH YEAR OF GEORGE I. „ * 

in the perſon elairging under . Lleyl; and he not having joined "rk. 
whe | in the ejeQinent, the plaintiff cannot Tecover. In ſome caſes the e ted 
jury may preſume the ſurrender of a ſatisfied term, and that gets Dem. jorrs | 


rid of the difficulty that exiſts in this caſe : but here it 2 ly Four. — 
on the verdict that the term is an outſtanding term. e e 99 


LAWRENCE, J. I obierve that the adminiſtration de bonis non 
of J. Lloyd was not obtained until aſter this ejectment was. 
brought, and therefore the plaintiff could not have laid a demiſe 
| by the truſtee: if the jury however at the trial had preſumed. 
| that this term had been ſurrendered to + Jones the deviſee 19 FW 
#: Griffiths, the adminiſtration de bonis non of 5 8 Lia would 
have been out of the way, But as this: ejectment 1 is brought by. 
A. perſon who it appears by the ſpecial verdict has not the 
legal title, he cannot recover in a «court of Jaw, This queſtion 
has been much diſcuſſed of late years; it was once doubted 
whether or not a perfon could recover in ejectment on a clear” | 85 


equitable title : but in Doe v. Staple (a) a majority of the Judges 

of this Court were of opinion that a plaintiff 3 in ejectment could 
only recover on a legal title, The ſame queſtion was afterwards - 
argued in the Exchequer chamberbefore all the Judges (3), but aſe- OY 
cond argument being awarded the caſe was never brought before S 
them again. However, according to the cale of Doe v. Staple which Ee 
came before this Court on a ſpecial verdict, and the Judgment j in „ 
which caſe was never reverſed, I take it to be a fettled rule „ 

that the legal title muſt prevail + in a-court of law. | 


With regard to the ſtatute 7 Ric. 3. it does not 4 Wa, ; 
me to be applicable to this caſe. The Legiſlature in palling that „ Fe 5 | 
at only intended that where a perſon having. an eſtate 1 in poſ- - 7 bs 
ſeſſion conveyed it to a truſtee to his own uſe, and afterwards 
conveyed it away to a purchaſer, he ſhould not ſet p > T 
| eſtate in the «<eſtui; ve truſt againſt the purchaſer ; that is, that 1 
1 ſhould not take advantage. of his OWN fraud, and wa the : 
| the conveyance to the purchaſer was defective on ac 


the legal title not being | in him, but ist ia his bende. 


(a) Fa 2 vol. ny 5 . e- on account of the im. 
(5) Weakly dem. Yea, Bart. v. 7 Nene portance of the queſtion, it was converted 
This caſe fick came. before the Court of into a {pecial .caſe, and.arguetl before all the 
B. R. in Trin. 29 Geo. 3. on & motion to | Judges in the Exchequer ae the Na bee 
ſa aſide the verdiét for the plaidtiff, the | Micbaetmas mu} SP © _ IE TOI. 
Point t been Wr n in 85 9 LEA 0 EY es I 3. „ 
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1796. 
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te a 


Dem. Joxes 


W, 4 , 


Now. 9 85 | 7 


The coroners 
of franchiſes, 
that do not 
contribute to 

the county 
rates, are not 
entitled to 
the ſees given 
= ſtat. 25 G. 
„c. a9. Or - 
Ra any fees to 
be paid by 
the county. 


another perſon. 


in that caſe direQs.” 
to examine and make ſuch order, c, and commanded them at 


* 17 


af CASES IN MICHAELMASG TERM: 


Walon then deſired that a venire 4. nov might Tue. - 5 But 
| The Court. ſaid that a benire de novo could only be awarded 
in caſes where there was a defective finding i in the verdict; and 


that, though. a great deal of evidence was unneceſſarily ſtated 


in this verdict, ſufficient facts were found to ſhew that the 4 
below could not recover on account of the legal title * in 


judgment . 


The KING wo. The Juſtices FI the Weſt Riding | 


of Yoursnins, , ” 


HIS was a mandamus to the ee reciting that it 
appeared to this Court © on. the complaint of Thomas E 
Gent. coroner of the liberty and franchiſe of the honor of Ponte- Y 
frat, parcel of the Duchy of Lancaſter in the ſaid county of 
York,” that he had at the General Quarter Seſſions of the peace 
held, Vc, in and for the ſaid We eft Riding, Ec, requeſted the * 
fendants or ſuch of them as were there preſent, © to make an 
order for payment of his fees and travelling expences in ee, 
of certain inquiſitions taken by him on view of the bodies of S. 


| Gibſon and E. Pickles, and at the ſame General Quarter Seffions 


returned to them the ſaid Juſtices the ſeveral inquiſitions ſo taken 


by him as coroner as aforeſaid, in order that they the ſaid juſtices 
might examine and make ſuch order thereupon as the ſtatute 
It then recited that the juſtices had refuſed 


the next Seſſions to make an order, Oc. 
The defendants returned that the within mentioned man h 


| tion taken on S. Gibſon was taken at the pariſh of Bir/all in the 


| faid Weſt Riding; and that the other inquiſition was taken at 
the pariſh of Thornhill in the ſame county ; that before and at 
the reſpective times of taking thoſe inquiſitions there were and 


ſtill are divers coroners of our lord the king of and for the ſaid 


riding, and duly elected and appointed to the ſaid office "Y 
coroner ; and that 7. Lang was not then nor. is now one of the 
coroners of and for the ſaid Riding, &c, 7 


Chambre, for the defendants, admitted that the x return was Fe 
but took ſeveral objections to the mandamus. 1ſt, The ſtat. 28 
Ea. 3.4. 6. Ates that coroners {hall ve choſen 3 in full counties, 


7 . * 


— 


ere 


mm [THE m Tr. VENTH | YEAR or GEORGE 1 I. 


his fees as coroner for a. particular fr NC 


any grant, preſcription, uſage, or any other right to be coroner ; 
he ſhould have alleged his title. 2dly. It is not Rated in the writ 


ſhire, or chat che inquiſitions were taken within the 


ö eſt Riding; ; 


tion to make the ad nch 1 are beet by the writ to 


*4 


Hine contra, was 8 to b theſe ede 1 an 


of Pontefract contributes to the county rates, and conſequently 
the defendants had x authority by the Rat; 25 Geo. 2. c. 29. (a) to 
make the order required. The proſecutor ſhould have alleged i in 


ſued out this compulſory writ. ANT, $13] 111 
Der nh, | "Lie the writ abe ae 


(6): Set. 1 1. enafts that for every inqui- 
fition taken by a coroner for any townſhip 
or place contributory to. the rates, directed 
by. an act 12 Geo, 3. e. 29. be ſhall have 
20s. ; and ſect. 5. enaQts that no coroner of ſons "M whom en are . 
any liberty or franchiſe not contributory io 


under the act, but hall only” have ſuch fees 


ann 


al g 4 * bf * BF. 0 a 
4 


Prexzxixe ent T us rr. and another. | 


RES PASS aglt che defendants who. had ſeized fonts 
hides, as viewers and ſearchiare of leather, under ſtatute | 
2. Jac, 1. c. 22. The defendants, finding they could not juſtify 


attorney ſaid, that the leather was but worth 10/., and that 


no authority from the plaintiff to compromile, and therefore he 
referred them to.the plaintiff himſelf. The plaintiff, on an ap- 
Plication to him, ſaid that he had left the matter to his attorney: 


Val. VII. 


except in ſcigniories and franchiſes: now here the coroner claims f 
de, without ſhewing 


ſo that it does not appear that the defendants had any juriſdic- 1 


the writ all thoſe facts which are neceſſary to ſhew that he was 
entitled to the relief prayed, and that he had a right to call on the 
magiſtrates to do that for 80 ee Las AER he 


! 5 5 SLY ſhall be enthled to 407 fees 


and Allowances z as they were before entitled | 
to, or as ſhall be given to them by the per- 1 


the ſeizure, the leather having been improperly ſcized, applied 
to the plaintiff's. attorney to ſettle the matter, offering to pay 


1 price of the goods and the coſts of the action; to which the 
defendam's 


the plaiatiff only wiſhed to recover the value, but that he had 


| and on a ſubſequent refuſal IF. the plains to accept the value „ 


The Juſtices - 


of the Weſt 5 
that the honor of Pontefract 1s within the Weſt Riding of York- 


Riding of 
YornSHings | 


Lord Kenron, Ch. J. aid there was another objeckion to the 
| writ, which alone was deciſive. It does not ſtate that the honor 


 Wedmſtay, 


Nov. 23d. 


_ 1 
Under cer- 
tain circum- 


ſtances the 
Court will 


lay the pro- 
ceedings in 
an action of 


treſpaſs for 


ſeizing | 
goods, on the 


refloring the 
goods, or 
paying the 
full value of 


them, with 


the coſts of 5 
the action. 


3 


5 CASES IN MICHAELMAS TERM 5 
| bs 7 96. of Bras and the coſts, a rule was obtained, before dean 
ESD, Jdivered, calling. on the plaintiff to ſhew cauſe why, on the 


Pickering 
_again® defendants“ undertaking to reſtore the leather or to pay the value 


. of it to the plaintiff together with the colts of the wn all fur- ; 
8 ther proceedings ſhould not be ſtayed. £1 1 
Eꝛdſtine now ſhewed cauſe againſt that rule; 560) Laid; "qt "a . 
appeared that the plaintiff never conſented to take the ſum pro- 
poſed, and that this application could not be granted without 
his conſent, the preciſe value of the goods taken not being neceſſarily 
the criterion by which the jury muſt be bound; that the quantum 
of damages to be recovered muſt depend on the circumſtances 
of the ſeizure and the inconvenience ſuffered by the plaintiff; ; 8 
and that as the declaration was not yet delivered the plaintiff might 
perhaps introduce in it a per quod, and ſeek to recover ſerious 
damages, of the . of which che Court were not the 25 5 
per agree. 5 
Lord KENYON, Ch. . (Ropping Gibbs * e the W 8 
mon Ser feant, and Dampier, in ſupport of the rule.) Formerly (a) 5 
ſuch an application as the preſent would not have been ſuc- 
| ceſsful. The Court, in anſwer to an application to bring goods 
into court, uſed to ſay they had no warehouſe for ſuch purpoſe j 
and the rule wWas «confined to the inſtance of bringing money 
into court. But of late years it has been uſual to grant (6) 
ſuch applications as this, when a fit caſe has been brought 
T7 before the Court for that purpoſe. And this appears to be ſuch - 
a caſe; the officers in ſeizing the goods in queſtion made 1 
5 miſtake; but no damage whatever to the plaintiff i 18 ſuggeſted, 
and there ſeems to be no pretence to ſeek for vindictive damages. 
And as the defendants have offered to make every compenſation 
which juſtice ne 1 think we | ought to | make this rule 
abſolute. | 


1 + NG „„ Rule abſolute 
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(a) Vid. Salk. 597. Bewwington v. Parry, (8) Vid. 3 Bare, 1364. Iſa Gn. v. Hol 
2 Str. 822. Olivant v. Perineau, ib. 1191. gate, Barnes 281. But this appears. to be 


5 105 and 1 TY 23. and e v. Wilkin, the firtt toſtance i in apl. 
* 120. eee 


A Rol k "nl been ge, 75 on "Ye defendant to ew 


now be commenced. And on this ground 


y 4 of * 1 * F "4 
i of . 1 vo 4 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
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| Mappork. qu tam e ﬆ B. Har, Kat. 


; and others. 5 
; E * 8 1 - , . 1 5 * 


1 


— 


cauſe why the declaration, which was in an action for ulury, 


| ſhould not be amended, by altering the times of payment of certain 
1 notes i in which the uſury was charged to conſiſt. It was admitted 


that the ſtatute of limitations had run, ſo that no new action could 


Erſkine ſhewed cauſe againſt the rule; ates that the 


amendment prayed | for was in effect to enable the plaintiff to bring 


a new action after the time limited by the Legiſlature i in ſuch caſes delay in pro- 


ſecuting his 
ſuit, and the 
amendment 


was expired, which was never allowed in penal actions. And 


he cited Goff 9. t. v. Popplewell (a), and Steel 7.4. v. Sowerby (5), 
| where ſuch applications had been refuſt. 


Gibbs and Burrough, contra, denied that any ſuch ale had been 
laid down, as ſuppoſed, in the caſes cited ; for there the Court went 


on the ground that unneceſſary delay had been uſed by the re- 
ſpective plaintiffs ; and they thought it contrary to the policy of 
the law and to the poſitive directions of the ſtatute 3¹ Eliz, c. 5. 
to permit informers to keep ſuch actions hanging over the heads 
of defendants for ſiniſter or vexatious purpoſes. In the firſt of 1 
thoſe caſes the action had been depending four years; in the 5; 
ſecond above two years. Whereas here the offence Was committed 


in September 1795, and the action commenced i in Eafter term laſt ; 


and the plaintiff could not have proceeded. to trial before the laſt 
aſſizes, when he had intended to try the cauſe, and had given notice 
accordingly, but was obliged to countermand it on account of the _ 
abſence of a material witneſs who kept out of the way for fear of 4 
an arreſt by the defendants for a conſiderable ſum, in conſequence 


of which the plaintiff had not been able to ſerve him with a ſub- 


pœna, although it had been taken out above a month before. 


In Mace 9. l. v. Lovell (c) a ſimilar application was granted to 


down to trial; and there Afton, J. faid that amendments had been 


YL. 55 | 


1796. 
— 


N. edre/tay, 


Now. 23d. 
- 4 +» . Mg: I 
% „ 
* x? 1 
e 
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The Court 15 


will grant 


leave 10 a 
mend in pe- 


nal actions, Nt 
even after the 


tine limited 


ſor bringing 


a new action; 
provided the 
plaintiff haz 
not been 


guilty of any 
un neceſſary | 


prayed for 
does not 1a 
t 0Juce any 


new fut ſtag- 5 
tive caule f 


action. | 


amend a miſtake 1 in the. ſum lent after the record had been carried 5 


made after the ſtatute of limitations had run; and that at common 


(a) Ante 2 nl 707: 
(6) Ante 6 vol. 171. 


( )s 5 Burr. 28 55 33 and vide Bondfeld v. v. NIN the COT. Was ee. 


1 833 
8 + 0 | 
41 : | ' 


- Milner, 2 Barr. 1098. where the Court gave 
leave to amend as to the date of the note on | 


law there was no  diſtinQion } in this reſpect between qui tam and 


» cksEs I MIGHAEUMAS EI 


7 ; , 
*. 


5 1796. cell Gs Finally, the Court granted ſuch an cath in 
. E v. Kaye (a), though after the time limited for bringing a new 
de, action, on the ground that there had been no unneceſſaty delay. 
| 1 1 Lord KEN VON, Ch. J. This is an application to the diſcretion. 
as of the Court ; and in theſe caſes we muſt take care that the plaintiff 
ſhall not 1 bang bis action over the head of the de ik, 5 
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and "ag ls laſt cited i is an AN in point for « our granting * 
4 leave to amend, though | the time limited for bringing a 


3 


not to introduce a new „ blaine cauſe of ation, bir metely to 


8 rectify 2 miſtake | in ſetting out the notes. 
ther Curiam, TOW 3 „„ Rule abſolute 60. 


2 


(a) Poe vol. 543. e 1 the name of Mr. Detas, vici ought to hays 1 85 
(3) Id, Kenyon obſerved a dre in the been Mr. Dea ves. _ RES = 
report of Cel. v. Kaye, ante 6 vol, 4 in * 3 „ i 5 : - 4 = 


Weaneſday, 5 ; TI. Kixs Hans B. Stxs. 


Nov, 23d. Ih 10 1 F | 1b | 2 25 7 


After the du- Tu Statöte 20 be. 3 PL, z 1. dixcontittues the former dities | 


8 | granted on low wines and ſpirits for home conſumption, And 


on waſh made in lieu thereof grants a duty of 6 d. on every gallon of fetmented 


for exiratting ©, N 
ſpirits, by wort or waſh made for extracting ſpirits for home 'conſi ſumption, 


1 payable by the diſtillers. By Wa 2, the duty is put under the ma- 
_— e nagement of the exciſe. By /, 69. the proviſi ons of former acts 


by accident are extended to this; 3 and amongſt others the proviſion contaited 


the manufac- 


turer cannot in the 1 W. 2 M. c. 24. 755 1 3 whereby juſtices of the peace 
be relieved 
from the re- within whoſe JuriſdiQion any brewer inhabits, Upon complaint 


ſpective pro- 
dow rr made to them of any overcharge returned upon him by any dfb 


* the gaugers, are to hear and determine the ſame, and on due prob 
cnarge: - diſcharge or acquit ſuch brewer of ſo much of his charge as ſhall - 
oy be made out. X. complaint was made by Jobn Cook and others 
diſtillers for home conſumption before two Juflices of the peace, 
that the complainants on the 15th of January 1795 were charged 
9 the officers of exciſe, ſuryeying their diſtillery, i in 208 J. 2 f. 8 d. 
for the duties upon 6244 gallons of waſh,” the ſame having been 
. loſt by the burſting of the waſh tub or ſtill in which it Was con- 
tained, and while it continued to be waſh, whereupon they prayed 
to be acquitted and diſcharged of the overcharge; and that the 
defendant Ser, being the collector of exciſe, miglit Thew cauſe. 


1 they ſhould not be ſo diſcharged. The parties were accord- 
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IN THEN HII TY-SEVENTH YEAR OF GEORGE. III. „ 
ingly fu ſummoned, and sppeuritg before the juſtices, Tofeph Sort 1796. 
ſuperviſor of extiſe depoſed upon bath that the complainatits on The 
me 15th of Jambry 1995 were and fill are diftitlers for home „. bo 

conſumption at $7ratford in the county of Effet ; ; that on that 5 
day he, as the proper. officer, attended at their diftilterf; purſuatit 
to notice of their intention to charge their ſtill with waſh, tr, to 
pe diſtilled into low wines and ſpirits, when he gauged the faid waſh 
Which was in a veſſel called the ninth-back, and found therein 
12,489 gallons of waſh, upon which he changed the duty, and - 
continued in the diſtillery until the whole of the waſh was put inte 
the Waſh- ſtill in order to be reduced into ſpirits; that he locked 
and ſealed the ſtill about fix o'clock in the fame evening, And left 

dhe premiſes after having made his charge according to the gage, 
and entered it in his book. That afterwards in the ſame evening 
about ten o'clock, having received a meffage from the conplatndtits 
that the ſtill was burſt, he immediately attended, when he fund 
the fire withdrawn from under the Rill, which was leaking; and 
he, at the requeſt of the complainants, unlocked the diſchatge \ 
edel, in order to let off the waſh in the fill, to pre vent the e 
from ſetting fire to the premiſes ; that the quantity bf waſh meti- 
tioned in the complaint, vis; 6244 gallens, was therthy by inevita- 
ble accident ig o/t and de eftroyed to the complainants, without any aud 
or. colluſion of them or any other perſon ; that the complainants now 
ſtand charged in the whole duty on the ſaid 12,489 gallotis of 
fermented waſh; and that the duty upon the quantity ſo loſt 
amounts to 208 J. 2.5. 8d, That when the witneſs gauged the 
waſh and charged the duty thereon, the ſame was in a fermetited 
Rate, being the ſtate in which the duty is always charged; and that 
before he returned to the diſtillery at the time the accident hap- 
pened about half of the whole quantity of waſh with which the 
ſtill had been charged was drawn off into tow wines and ſpirits. 3 . 
The defendant being called upon admitted the facts to be true, burt 
| objected to their inſufficiency: i in law to "authorize the Juftices to 5 
diſcharge the complainants of the duty ; . whereupon the juſtices 
adjudged that the complainants be diſcharged and acquitted of the 


ſaid 208 J. 25, 8 d., being the 3 on the lad G44 GONE of 
fermented walli, &c. . 


This adjudication of acquittal was removed by certiorari into 
FLY court, and in laſt Michaelmas term 
Vox. VII. . . Þ - 


4 — 
* 0 
\ « . 
* 
: 3 , 
\ 


—— — — — — — l 
_ — — 0 — — . 
2 2 r 


— — - way; ae, 4 
2 - 
= — - 
. "> Le ct 


— 4 
— . * 
— — 


— was, in 


6 * 
r — 
0 7 2 


9 7 . 
“nk OILS - I Hat de enero beak een Gi og as 
< 4+ "met; ”” rere 2 
C s - % 


— 33 _ Sn 


— ts TENT: 
a 7 N l —— . "yrs wg I . 
rn — * — 2 * we —— 2 
. 6 . G a 4 : , + 4 IEEE 2 
a .. ˙ ! ̃ ͤͥ ß . ³ c _ — 
— : . DO ET 2 
y r Ro — 5 _ _ - 


2 


The Kine 
B. 51K Es. 25 
5 | giſtrates juriſdiction to inquire into it. The mat * 


. ̃ ͤ Renee Ha ae aan; 
— 


r 


oo: 


* 
8 n 


—— 
2 


— — — 
FR 


= — * — 2 1 
* 8 — — & ov - — er: — — *% * - \ * — 2 
8 7 Ib E * % 2 — — 4 — — — — * n — — 
/ — — STO I 2 — P e es Toe PP S Non nm ry os hg ED T — 9 B mer UT ng, eee, 2 
—— 2 2 — — —— aa — — — __— P35 - 2 1 2 : __ Ia — 3 IN es : 2 = 2 — * - bo et = p 
2 tet > == aww Io SETS LG eat 24% z E eZ Cm 3 IT PE — Ez — 4 2 * cr — ogy . 8 — — oy . * = —— — N — —— It. a» r A . 
— . NE 9 ax — — 8 Ky nr er en ee —— —— Die — * * „ r r = — — — — — 8 — 
—————ĩů—̃ 2 2 , ** T F * = r Z JI — 8 r 0 , 
2 2 N > — N 5 4 e 
- _ 5 ; * , £4 — 
1 - 


— * * 
: — 
=L A — 
2 r — 


of the acts are levelled. 


| ; * 
— 
; k — N 
— ” * . » ; s 
% 5 | A 
. . 
* 


© Y 


+ CASES. IN MICHAELMAS: TERM. 


Mood for the Crown ftated his objeQions to it, chat the duty bk Wl 
attached, and could not be withdrawn again; and that this was not 
ſuch an overcharge. within the meaning of the acts as gave the ma- 


ſtood over. 
with a view to an accommodation, but that failing, 5 e ng bg 
Erftine now ſhewed cauſe againſt a rule for abe a the order 4 


che magiſtrates; and contended that within the ſpirit of the acts of 
parliament this might be conſidered as an overcharge; becauſe 
_ owing to the inevitable accident which had happened, the trader 
had been charged with. a duty for a greater number of gallons of 
| fermented waſh than in truth he was ultimately found to be poſ=. 


ſeſſed of. The duty was levied upon the ſuppoſed profit of the 


trader. Formerly it was collected upon the commodity after it was 
diſtilled into low wines, which was the next proceſs to making ee 


fermented waſh ; but by the late act it was to be taken while it 


continues in the ſhape of waſh; while it continues in that ſtate any. 


error in the calculation of the quantity may be eaſily corrected, and 
ought 1 in juſtice to be ſo in this inſtance, becauſe the duty i is cal- | 


culated in this early ſtage with a view to the ſuppoſed quantity. 
that the commodity will yield when it is completely manufac- 


tured. Beſides this diminution in the quantity was made by the 
act of the officer of the Crown ; and therefore any preſumption 


of fraud is entirely removed, againlt which alone all the proviſions 


The Attorney General contra. One principal reaſon for removing 


the duty from low wines to fermented waſh was for the purpoſe 
of ſubjecting the trader, inſtead of the public, to the hazards at- 
tending the ſubſequent ſtages of the manufactory; ; and the duty 
was calculated accordingly, with an allowance in reſpect of ſuch 


poſlible accidents as the preſent. The duty attaches as ſoon as the 
officer has gauged the waſh and aſcertained the quantity, after 
which the commodity is at the entire riſk of the diſtiller; and this 
is ſo well underſtood, that it is frequently the ſubject of inſurance 
againſt accidental loſſes. The very point in queſtion was de- 
cided in favour of the Crown by the Court of Exchequer in r 
trapp's caſe E. 36 Geo. 3. And it is a point of great importance to 
the revenue to have it aſcertained, that when once the duty has at- 5 


tached upon any commodity, the public have no concern with any 
| ſubſequent loſs or deterioration, to which it may be ſubject in be 


hands of the manufacturer. It was the rener of the law to ela- I, 
„ | bim 


„ 


IN THE THIRTY: SEVENTH YEAR OF GEORGE. II. 


bliſh this rule in order to e the) numerous frauds EY 


„ 


were formerly practiſed. 


Lord KENYON, Ch. 5 This i 85 ee to hs; a 


1 caſe of hard Wh on the part of the diſtillers; 2 and therefore we. 
wiſhed it to ſtand over to afford them an opportunity of petitioning 
the Board of T reaſury f for relief; but upon the law of the caſe 


there is no difficulty. I am ſatisfied that this is not one of the 


9 | | 
The King 
| againſt. 
B. Sixks. 


— 


caſes over which the Legiſlature intended to give the magiſtrates 1 1 


juriſdiction; but that the clauſe referred to in the ſtatute of W. . 
M., whereby power is given to them upon complaint of any over- 


| charge to afford relief, muſt be confined. to overcharges of the duty 


which were ſuch at the time when the charges were made by the p 


officer. But that clearly does not apply to the preſent caſe ; for at the 


time when the charge was made 1 it was accurately calculated, and the 
diſtillers were liable to pay the whole duty aſſeſſed upon them. The 


loſs which unfortunately happened afterwards can in no ſenſe con- 


vert this into an overcharge, but is a matter altogether of diſtinct 


conſideration. The conſequence is that this adjudication muſt be 
quaſhed, the magiſtrates having acted out of their juriſdiction. 
ASHHURST, J. declared himſelf of the ſame opinion. 
GRO35E, J. There can be no doubt on the law of the caſe. 
The queſtion whether there were an overcharge or not muſt de- 


pend ſolely upon the fact whether the duty were charged too 


much at the time. It appears by the 16th ſection of the 26 Geo. 3. 


c. 73. that the duty is chargeable before the waſh is put into the 
ſtill; which was done accordingly in the preſent caſe. And there 


being no pretence for ſaying that there was any overcharge at that 


time, the magiſtrates had no authority to make any allowance in 


reſpect of the accident which happened afterwards. 
LAWRENCE, J. The time when the charge of duty i is to be 


made is deciſive in the preſent caſe; and as that is required to be 15 


done before the waſh is put into the ſtill, and was done accurately 


in this caſe, there is no ground for ſaying that the diſtillers were 


overcharged by the officer ; ; and therefore the magiſtrates have 


acted without any juriſdi gion. | Neither can it be ſaid that the let- 


ting out of the waſh from the ſtill was the act of the officer, as 0 
ſuch; for he was then acting as the ſervant and at the requeſt of | 


the owner, who called on him for aſſiſtance in an n hour of Siſtrels, 


and not in virtue e of his ollie, „ 
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An attorney 
is not liable 


to be aſſeſſed 
in the poor 


rates in reſ- 
pect of the 

profits of his 
profeſſion. 


CASES: . ich TERM. 


" A - 1 


The Kine againſ Jon Sranri ar. 


* 


— 


T* defendant appealed to 4 Quarter Seſſions at Pre 1 in 1 


| Lancaſhire againſt a poor rate, in which he was aſſeſſed 13 
24. 34. in reſpect of his profits and fees of his profeſſion as an at- 
torney: The Seſſions confirmed the rate, and ſtated the e 


caſe for the opinion of this Court. The appellant is an attorney 


at law, and an inhabitant practiſing within the borough of 
Preſton. There are many other attornies alſo inhabiting and h 
praQtiing 3 in the borough. The uſage of rating attornies for the 
profits and fees of their profeſſion firſt commenced by an aſſeſſment 


made for the relief of the poor in the year 1732, and has ever 5 


ſince prevailed, ſuch attornies being rated according to the ſuppoſed 
profits and fees of their profeſſion or buſineſs; ſome at 125. others 


| 


at 96. and others at leſs ſums in each rate or aſſeſſment...  Objec = | 
tions have frequently been made by the attornies ſo rated to the le- 


gality thereof, and in ſome few inſtances payment has from time 


to time been reſiſted ; but no appeal to ſuch rates or aſſeſſments 


has before been brought to trial. The ſum of 25. 3d. is no more 


Medneſday, 


Nov, 23d. 


In an action 
for uſury the 
borrower of 
the money is 
a competent 
witneſs to 
prove the 
whole caſe, 


than the appellant's juſt proportion or ſhare towards the rate, if in 
reſpect of ſuch his profits and fees of his profeſſion he is legally 
bound to contribute any ching towards the relief of the poor of . 


the borough. 


Scarleit, Who was to have argued in ſupport of the order of _ 


Seſſions, admitted that the rate could not be ſupported. 
The Court ſaid there was no doubt in the caſe ; and they | 
Quaſhed the order of Sefſions (a). 


0 vid R. v. 3 klar. ante, 1 vol, 727. ; and R. v. Whites aue, 4 vol. 771. 


SMITH ui tam again PRAGER.. 


HIS was an action for uſury, tried 1 8 * Ch. J. ' 
at Guildhall. In order to prove the caſe, Bromer the borrower 
of the money was called as a witneſs ; ; and he gave in evidence 
that on the 17th of September 1795 he borrowed of the defendant 
gool. to be repaid on the 3d of C#ober following, for which he was 


& 
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to pay 114. as intereſt. That on the 13th October 1795 he bor- 1 


rowed of the defendant 2000!. more, to be repaid on the 26th 
of the lame month, for the loan of which he was to pay 421, and. 
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That he was. ſtill indebted to the defendant in the ſum of 4000} © el. 
on 2 running. account for this and other loans of money. Bromer 
bad before the trial become a bankrupt, and had not obtained his 


plaintiff ta ſhew. cauſe why the e d Gauld x not the 8 Oh * 


41 cantended that the bankrupt was an interefted witneſs, mags: 
he was called upon to impeach the legality of certain money tranſ- ets 
actions, which were items of the general balance that he owed: 


the defendant may ſue him directly; and if he does abtain it, he 
is equally -intereſted in diminiſhing. the amount of the debt o be 
proved under his commiſſion; being entitled to the ſurplus of his 

his eſtate will produce. Even admitting, according to the authority 5 


competent witneſs, after -other proof had been given, that his 


and the defendant, and not diſtinct tranſactions. It is true that 
- the Court in the caſe of Bent v. Baker e) ſeems to have conſidered 
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* THE THIRTY:SEVENTH YEAR or ©EORGE m :& 3 
* the principal ſums and incebedd were repaid at the ple © = 1 
times by Bromer' s drafts on his banker, which were duly honoured; e 


Sun 15 


certificate. It Was ohjected at the trial that he was not a com- 


petent witneſs, On the ground of intereft; but Lord Kenyon, Ch. _— 


over- ruled the objefion, and the plaintifF ohtained a verdict on the 
counts, ſtating the two tranſactions above mentioned, chere being 


e uſurious tranſaQtions ſtated in other equi: . were 15 
proved. | 55 : 


A rule having 3 . on a Jobs "Pug calling on „ 
a new trial had on this ground, 
Law, Dallas, and * were now to > bare town cauſe bas 


the Court deſired | „ 5 — | 
Erſkine, Garrow, ad Gibbe, Sarl to 5 ſupposs thats 1 They. © EI 


to the defendant; for which if he does not obtain his certifleate, 


eſtate, if any, or to an allowance in proportion to the dividend 1 


of Abrahams g. t. v. Bunn (a), that Bromer would have been a 


drafts. were paid, yet here he was called to prove that fat 
himſelf (5), and the repayments ſtated to have been. made were 
merely payments upon the general account between the witneſs 


that the objeckion only went to the credit of the witneſs, unleſs the 
verdict in the particular cauſe would be evidence for or againſt | 
him in another ſuit; but they alſo conſidered that an intereſt in 
the event of the cauſe went to the competency of the witneſs. And 
here the verdict would be ſuch an impeacliment of the tranſaQions 1 5 


(@) 4 Bure. 2251. . 1 ſwore he had vor to the deſendant, 
(% The bankers? clerk alſo proved i An Ante, 3 Le 275 8 


TY drafts to have been paid, which") a . ets! e BE; 23 


2 — * hat the Lord Cliancello CHAELMAS TERM 
Ge {nl nas be proved or would not permit the | 
1 POR.” the PR HRT _ under the commiſſion, wh hems 5 the ac- 
, de Ol Jie Hin e 
ho had indorſed it, 8 rius refufed to a Anse ths an 1 788, Lol | 
by ſome other perſon - 78 it uſurious until ci ox of a note, 
of Rothero v. Elon, as at the note had been paid. k __ given. ; 
"6 ſubſequent to that of 3 after Trin. 31 Geb. 3. nd in a caſe 
. who had charter 8 28 by Baker, the action Me which was 
policy, upon which gr ſhip againſt. the un 30 brought by 
that the ſhip was not fo chew happened, and th N of a 
the. owner, Who 65 ea-worthy ; Lotd Kenyon N being 5 
5 on the ground of * g as a witneſs, to prove 25 to permit ö 
| cauſe if the defendant 550 intereſted i in the event = e affirmative, | 
would have a remed ad a verdict on that grour 605 ſuit ; be- 
dict in that cauſe . inſt the witneſ et plaintiff 8 
4 Qion - e could not have be S3 and yet the ver- : 
1 ret the witneſs. IT wy given in evidence 1 2 ole: 
105 ENYON, Ch. 8 
e „Ch. J. The eile of B 
to regulate een . which I have 25 Pike laid down 
though probably I m in cauſes coming before: ce endeavoure 5 
ſtance, when called u ay not have decided pr 5 at Nei Prius, 
rule there laid TY pon to form an opinion y in every in- 
competency of , 0 that no obje gion Fn ſudden. The 
ns directly intereſt wo? 420k the ground of int RAG to the ; 
himſelf of the Geng in the event of the ſui ereſt, unleſs be 
on any = re w the cauſe, ſo as to ka could: avail 
now called upon to revi ſapport of his own inte 8 evidence - 
v. Bunn has been cited. 25 that deciſion; and the c e . WE on. 
full one; but I wehe he report of the latter in i e of Abrahams 
Mansfield there ftat 1 Ms note of it ſomethin urrow is a very 
had long prevailed v5 80 great doubt and W fuller. Lord 
jections en went ˖ S caſes upon the diſinctie tradiction which | 
| credit only of a Wit — the competency and ft ne between ob- 
by the authority of 1 8. That the Courts bad f as went to the 
| n a), Fat Holt in deciding the ong been miſled tis 
N abi pon an indictment for a ch caſe of the King ” 
the evidence of the ” note of 100 J. inſtead py in obtaining 15 | 
were 8 = wy er of the note; okra: 51.5 he rejected == 
rd Holt ſaid the verdi & —_ a defendant __ . 
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En THE THIRTY-SEVENT H YEAR or GEORGE m. 


1 of 1 in an aQtion on the note. to dee the jury. "That. "4 
this deciſion was followed by Lord Hardwicke' in the King . 


Nunez () but that in the King v. Bray (6) bis Lordſhip had an 


1796. 
SMITH 
againſt... 7 

Pa AA. 4 


opportunity of reviewing his own. opinion and that of Lord , 
Holt, and was then ſatisfied that the objection went only to tbe 


credit and not to the competency . of the witneſs; and that, as | 
to hearing of the -verdif, he, ſitting as. a judge, could only hear of : 


it judicially ; and if it could not be afterwards given in evidence 


for the witneſs. it was no objection to his competency, / Lord 


Mansfield alſo obſerved that ſince the King v. Whiting great 


light had been thrown upon the ſubject by three decided caſes; 
thoſe of R. v. Bray, t the Eft India Company v. Coften, and Bailie 

And he laid it down as a rule 7 
that the objection to a witneſs on the ground of future intereſt 5 


v. Wi Yon before the delegates. | 


only went to his credit, -unleſs the judgment could be given in . 


evidence for him in any other ſuit. Now that was the very point 


decided i in Bent v. Baker; and therefore the authority of that caſe 


ſtands fully confirmed. 


were to judge. 
The other Judges aſſenting 


N — 8 f 125 
— [ 
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(a) 2 1 „ 
05 Pt 9 65 Har duo. i 


150 via Bell v. Harwood, (ante, 3 "ol. 1 368 
{ 8. ? | 


= Dos on the Demiſe « of the Duke of Baron een, 


| Ki6nrzs v. 


ON the trial of this ejectment at ch laft 5 before Tod | | 


Tivered to a 
tenapt at 


Ch. J. Eyre, the defendant, Who was tenant to the leſſor 


of the plaintiff, objected to the notice to quit, which was ferved 
juſt before Michaelmas 1795, and was to quit “at Lady- day 
which ill be in the year 1795." 


The plaintiff 's counſel anſwered 
1f. that this was evidently a "miſtake in the notice delivered 
to the tenant, the copy Which was kept by the party ferving' it 


Upon the authority therefore of all 

theſe caſes I am. clearly of opinion that Bromer was a competent 
witneſs in this caſe; and that the objection to the ſituation 1 

Z which he ſtood went vhily to his credit,. of which the Jury alone TY 


Rule diſcharged (9: | IB 


_Thuſa, * 
| Now. e . 


10 
16 32 * 
3 
N 


A notice de- 


Me ee: 5 
1795, t0 doit 


at Lady - 
% ay which. 5 


5 Al be in > | 


„ the year 


* 1795” was. 


held to be 
8 a good notice. 


being 4 in 1796; * that the words, 00 which will be,” that preceded 

the“ year 1795” ſhewed - that it was proſpective. 2dly. That 

there was evidence of a paral, notice, the written notice objected ö 15 
N 5 0 


to quit at 


La nl 
: ae 


5 e 
5 . e CASES. IN. | MICHABLMAS TERM. | 
2755. | rich b given 16 che defendant by an cont to the leffor 14 
* gem. of the plaintiff ufter a converſation i in which the latter ſaid that 
l as the: former would not agree to ds: terms propoſed for a new | 
again leaſe he was directed to give him notiee to quit at the next Lady- f 
1 Rivurier, 
"is The plaintiff however was nonſuited, leave being reſerved. 
to enter a verdict for bim if this Court ſhould be of opinion that | 
Ae the written or the parol notice was fuffic ienr. 
A motion to ſet aſide the nonſuit having been accordingly 
_ on a former day, it was now "Ou oy the "OO 4 
' _ - dohnſel. ut, Ng © 
Lord KENYON, Ch. J. aid ths time when the notice was given 5 
and the words in it © which will be” manifeſtly ſhewed that this 
uas a notice to quit at the then next Lazy-day; and the conduct 
of the parties alſo ſhewed that they ſo conſidered it. Then the 
; | : year 1795 in the notice may be reid as an impoſſible year. 


Per Curim, - Rule able, 
Te Blanc Serjt. and Wi on ber the plaintif. a” 
Sellon ang * lot the defendant. „ 5 s 


„„ EE Deansen again nir 5 5 
' Now, 9 0 | aga 22 M RSE LE 55 5 
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3 TRoVIR for ſome articles of plate. At the wal: at the lat 
buy ſome ar- Wincheſter Aſſizes, it was proved that on the 2d of April 


| ticles of plate 
3 about 60 clock in the evening the plaintiff went to the defendant's 
was to get 


Os ſhop at Southampton, and agreed to purchaſe the goods 1 in queſtion 


gravedon of the defendant, a filverſmith, at a certain price; and wiſhing 
them and to 


| pay for the to have his arms engraved on them, the defendant ſent for one 
engraving; 


: held thata + Seed, who uſually engraved for him, to engrave the arms, and 
delivery t 
be de who was directed by both parties to bring back the articles to the 


| nu qpuck | defendant, who was to pay for the engraving, The plaintiff : at 


* delivery to the time of the agreement paid the price of the goods in notes of 


defent B.: Meſſrs. Shaw, who kept a bank at Southampton." Beforg this hour 
right of ſtop. | 


| ping the in the afternoon Shaw's houſe was ſhut up for the day; and 
goods in | 5 | 


 tranfits, the in conſequence of the failure of a houſe in London, Staples and Co, 
price of the at which theſe notes were payable, the houſe of Meſſrs. Shaw never 
Pp opened again; and Staples and Co. and Meſſrs. Shaw. were after- 


off the ſeller wards declared bankrupts. Seed, having engraved the plate, 
ods take 

N bills brought | it back on the next day (Sunday) to the defendant, who 
for them, | 
without agreeing to run the riſk of the notes n paid, aud the notes turn out to be worth . i | 
will not be conſidered as payment, 5 
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IN THE THIRTY-SEVEN NTH YEAR or CEORBE. m. 


but Mr. B. Thomſon, before whom the cauſe was tried, ſuffered 


e plaintiff to take a verdict for the amount of the goods, referv- . 
ing liberty to the defendant to move to ſet it aſide and to enter a 
nonſuit, if chis Court ſhould be of opinion that the plaintiff was 
not entitled to recover. And a rule 0 * obtained on x 
former day for that Purpoſe, . 

Gibbs and Pell now handed: heals a it. 1ſt. The RRP 

Were delivered to- the plaintiff; or ſecondly he paid for them; 


and in either caſe the plaintiff, is entitled to retain the verdict. 


Firſt, they were delivered to Seed; and a delivery to him for the 


purpoſe of engraving the plaintiff's arms on them was in law a 


delivery to the plaintiff. The contract of ſale was complete; by 
that the property of the goods in queſtion was veſted in the 


plaintiff, and the mere circumſtance of the notes not being after- 


paid him for his work. On behalf of che defendatit it was ob- 
jected that under theſe circumſtances the plaintiff was not entitled 
to recover, becauſe the goods had never been delivered to him or 
to any perſon for him, Seed being the ſervant of the defendant and 
not of the plaintiff, and the plaintiff not having paid for the goods : 


wards paid could not reveſt the property in the defendant, there 
being no pretence to impute fraud to the plaintiff. The ſale 


5 * 
; 1 2 


1796. 
— 
OWEN SON 


again 
Mosse. 


transferred the property to the plaintiff, and the right of property 


was an end of the defendant's right to ſtop the goods in tranſitu. 
Secondly, there being no fraud in this caſe, and the plaintiff not 


knowing that the notes were invalid, as the defendant took them 
in payment and did not accept them ſpecially and on condition 


carried with it the right of Poſſefſion- The goods had been ſo 
far delivered to the plaintiff that, according to the caſe of Lich- 


barrow v. Maſon (a) and other deciſions on this ſubject, there 


only that they thould be paid, he became. a purchaſer of the notes. 


In Clerk v. Mundall, 12 Med. 203. Salk. 124. S. C. Anonymous, 


12 Mod. 408. Anonymous, ib. 5 17. Bull. N. P. 277. and Ward v. 
Evans, 2 Ld. Raym. 930. a diſtinction was taken between thoſe 


caſes where a note is given at the time of the contract in payment 
for goods ſold (as the preſent caſe is) and thoſe where it is given 


\ 


in payment of a preceding debt; and i in the former i it is ſaid to be 
a purchaſing of the note; But even if theſe. notes were not taken 


as payment for the goods ſold, the defendant cannot treat this mode 


of payment as a nullity: but he may ſue the plaintiff either on his 


contract for goods ſold and delivered or on the notes. 


5 5 (a) Hate, 2 vol. 63. and 1 E. Bt. Rep. 357. EL on 


= 1 5 5 ; tab ain ae : — 
. = wn — 2 I as ali x; ow T5 — 
. ͤ a dn 2 ne > — —— —b—⅛—ð 1 
— 2 — — — — — 2 — — hs — — 
3 5 > r - en > —— — ee 


1 

I 
. 
160 
11 
[h fi 
f 
14 
717 
* 14 
it | 


. — 7 _ — 
- 7 — 

* 

— — 2 


4 
5 
11 
- 
: 
1 
7 % 
* 
i 7 
1 4 
n i 
id 
* 
* 5 * 
71 
1 j 
i , 
VB 
J 14 
Z 7 4 
10 1 
1 5 
47 
A * 
* 1 
p „ 
& $5.7 
| 4 vs 
1 ne 
1 
. 40 
45 N 
ö Nen 
4 f 1 
n 
„ en Rl 
? £200 
* 17 
2 $1.1 8% 
980 
P13 9% 
: $ 
9! 
ig. 
179 
454 2 
| An! 
| 1 F1 171 
, * 1 
A C454 3! 
2 1 id 
By © OILT of 
3 N 
1 
1 1 
D 
M5614 1 
Pardon | 
Ai 
Fa 
nnn 
ae | 1 
Nin 
iin? 
Fan, 
1 
1 N 
Fat it 
0 "Tt +55 
„ i 1 1 
154 41060, 
' þ | 
p x 4 
5 170 ' 
= 47080 
BEEF 
a + 13 
1 | 1 
1 141 
1 . 
Nine 
1 : 1 * 
\ neee 
1 TN 5 (hv 
p NN 4 
1 14 
WEIS: ne 
eint 
7 1 T1011 
3 . . 
i ! 10 1 e's 
724 12 talf 
3 P, * 13:03 
e 
ah ll 1h j 
n 
. 17 17. 1 
71. 1 64 
Lats TH LETILY 
Ie 874 
TIES: 1 4.0 
Fe 
Wien 
ie 15 
+ 281 5, RA 
Wt 1 { 0 it 
1 
$ i 481. 
1 . 
Ae, 
a; 1 E Pies | 
| $9 of 1 
47 4 . 11 
b 577 + 
1 ! ; 
1. fp ' 
, G 7 
ein, 
. 1161 
: $1 W137 
5 "oF 1 
BE. 4 (725 346 
* 4 1 
MN f 1470 
Ty | "4945 
. i» "T0 
+ $45, v4 ts 
' Wei 
5 17 
6 74 J 
}: H. 38.336 
1 i * it 
1 + 188 vs 
' 1 fs 
* 13 * 
Went 
Feen 
1 n $4 is 
1 iz 14 
a0; i Ft 
af XX £ / 
i 
14+ 4 ji 1 
* 1 
Hen 
1 
2? WP 158 
"1 i 
9 q I:7 16 
M 
4 ik "81 if 
it TIES | + 
TR 5-6 1 
8 2 * 
1 
n 
4 { ; 1% + 
ne ; 
i  LIRS 4 * 
i. $ , 
po 86 107 
Ws 0 Ih | 
0 ii 
> if 4 . 
1 it : * 
Wenn 
4 511 
an 
1 1 
wn i $$] 
ME Þ Sd 15. 
1K Pt ib! 
, 1 
V 5 144 
n 
: it N 
. A188. 1 
170 
1 8 
#4 
: 14 
1 15 
4 192 
1 141 
8 18 15 
if $1099 
44 18.4 47 
15 i vt 5 
Nat 
434 «x74 A 
nnn 
18.4 4 ky 
| £7 1178 
{i 24% 10 
3 
1 f | 
NN "31.0 [2 
q +1; x 
1 
in 
een 
9 : 
4 K 
4 4 
MMF 
33 x 
\ 64, 
4 1 | 
f 0 
15 
' 
b \F 
13 
4 . 
EE: 
: 14 
N 45 
t 1998 
C * | * 
5 "1 (1 
1 ? 
145 4 * 
Ty; 4 93 
7 1 7 x 
i 11 i 
$2 140-180 
— i { 1 
1 1 
1 Nie 
1 95 
( 
$þ 
994 [1 
: L.*% 
1131 1 
en 1 1 
* 1 
N. Y 
* 
4 ; y \ 
L r 
| in. 
bs L. 
Ty N 
\ tt 
W 
Þ 9 "> 
i o 
bs. 


<= — — j —ů a - 
= _— — A — 
— — — — 
„ = — — E w 
= 22 = x — — 
. Ä ⁰ V ⁵˙. Es ro TN, as 
= : os nt 


o 
5 : 
go 
- 
1 
ff 
o . 
- 


— a 
— * * 2 = r 1 — " - — - _ — 
— * 2 2 > , 2 7 —— = = G —— — > = — * 
— Wa — RY > * — — * * . * == A 2 =>; — — 22 — — * 8 LI 

Be — —— — — — — 8 — C SIO 3 — 2 * n — I 8 « — 2D — ge % 

— . TIER IE —— . on 7 ITS IX" RT RIC I r 5 _ SIR. 3 Noe > = os — I Pe. a - 
2 — I pr” w _—_ = = — I. - 5 — IDA A} 2 — — J _— . — BI —— . SE < 5 
— cw - — mat — r A — q Z Ec — — - 7 8 EXC 8 > ä my OI 
— Pa — —— = — — — — n * * AT, n vs Es - 4% you oy — Pe. Es. 0 = 0 — — 

wa 4 — 8 — 4 — 4 — —ͤ— — . — — — — * * — 9 wage: pe, 3 £ naw, © — 8 A 
— > 9 — a 3 — * — — 4 : — — — — > — — * b o G 
— — — 3 — — —e— > En = by = 2 — * 2 —_ — 
IS 3 3 e . : Z - 


— wg hs — J 
EEE SES ” 2 = 0 
ru — — — racy, Flay ware mb me — — 
— — U— nmr Ss 19m — — 
— » HPC BG Fe ING Rs 2 
. . A ⁰˙ —-m ꝗmꝓ;̃ —Tt ro res, 
— — 2 — — Reg —— 
* — — — En 
. OI. — pong 
— * _ 25 
5 + th * — — 
* W=x 7 — — — > 
wm . 5 
2 4 — - 
—— DIRE” I te 
- * _ wo 


: 


Owe non. 


„ 


againſt 


Mor SE, ; 
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the Court. — 


Lord Kr NYON, Ch. J. This.is an exerciſe of i ingenuity on the 
part of the plaintiff, It is an unjuſt attempt by him to take from an 


honeſt tradeſman certain goods which the latter meant to ſell to him 

on receiving a, fair price for them ; and the queſtion now is whether” B 
the defendant ſhall be compelled to give them to the plaintiff with- 
out being paid for them. To be ſure if the law were with the 
plaintiff, we could only lament it: but the law and juſtice of the 
caſe are cleatly in favour of the defendant. - If the defendant had 
agreed to take the notes as payment and to run the riſk of 
their. being paid, .that would have been confidered as payment, 
whether the notes had or had not been afterwards paid; and 
that is all that is proved by the caſes that have been cited; 
but without ſuch agreement, the giving of ſuch notes is no 


payment (a). Conſider what were the facts in this caſe; the 


plaintiff went to the defendant s ſhop- to purchaſe the goods in 
_ queſtion ; the price was agreed upon; the goods were not to be de- 


livered then, but were to remainto be engraved at the defendant's 


expence; and while they continued i in that ſituation, according to/ 
all the caſes that have been determined on the ſubje& of ſtopping 
goods in tranſitu, they were only i in tranſitu, for there had been no 
complete delivery to the plaintiff. It afterwards turned out that 5 
the price totally failed, the notes not being paid; and yet it is con- 
tended by the plaintiff that he may retain this verdict; he does 


not pretend that the juſtice of the caſe is with him, but he ſays he is 
intrenched in a point of law, and may recover the goods in queſtion, _ 
and compel the defendant to bring another action againſt him for 


the price of them. But I am moſt clearly of opinion that there was 


no final delivery of the goods to the plaintiff; that as long as they 
were in the hands of the engraver, who was employed by the de- 


fendant, they were at the moſt only in tranfitu, and the price not 
being afterwards paid that the defendant had a — to _retaing 


them. 


_ Grosz, J. This caſe has been * on behalf 4 the pusu, 
as if the goods in queſtion had been ſold and delivered to him; 57 
they had been delivered to him, the property would have veſted in 


him, and he might have recovered the value of them in trover: 8 
but the fact is otherwiſe; the goods were e left either i in the poſſeſ- . 


40) Vide Pauckford v. Maxwell, ante, 6 - 54 


P . 
1 S \ 
* 
« 7 
* 
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Fon of the defendant or of the perſon whom he employed to en- i596. - 
grave them; they never were delivered to the plaintiff, I think 7 
that under theſe circumſtanees- the defendant cbuld not recover the el, 
value of thefe goods in an ackion for goods ſold and delivered, 

though perhaps he might have declared as for goods bargained and 
ſold without a delivery. The juſtice of the caſe is allo with the 
defendant; the plaintiff went to the defendant's ſhop under pre- | 

tence of buying theſe goods for ready money; that which he gave 

as money turned-out to be worth nothing; and therefore it would 

be unjuſt that the plaintiff ſhould take the goods . paying 

the price that he had agreed to give for them. 

LAWRENCE, J. When the plaintiff wert to the defendatt 8 

hop, the underſtanding of the parties was; that if the defendant 
would Jet the plaintiff have the goods in queſtion the latter would 

give him notes which would be paid when prefehted-: but it turned. 

out that the defendant never could obtain the money for the notes; 

and therefore there was Clearly fto - Payment. Then it was con- 

tended that the goods were delivered to the plaintiff: but there i is 

no pretence to ſay that Sead was the ſervant of the plaintiff; on 

the contrary he was the ſeryant of the defendant; and, without 


overturning all the cafes om the queſtion of ſtopping goods i in tran 
5 ſitu, we cannot . the Oy to retain chis . 


Sale abſolute. 


MN ag ths Allignces & Lanowrrn a E 
1 N Kale, Moon. 


THE Defendant, Thetiff of the PEN IE” Ling ker, having 8 baviog 
„ Ccontrac | 
the 19th of January 1795 taken in-execution, at the ſuit of 5 


the Oakham Canal Company, the goods of the bankrupt, this action Company to 


build Jocks. 
was brought by his aſſignees | in order to try, amongſt other things, and vridges 


on the canal 


whether a ſecurity given by Langwith to the Oakham Canal Com- as their engi- 


pany, (a bill of ſale dated 24th Oftober 1794;) was in itſelf an act neer, pur- 


chaſed tim» 


of bankruptcy : The cauſe coming on for trial at the Lent aſſizes 8 


the purpoſe, 
which were laid on the Cotnpayy's prethiſes-on the banics of the exvaly and on the Oo 


* 


mpany' s advancing 


money to him they took a bill of ſale of theſe goods, and a ſymbolica] Ka of them by a halfpenny? 
Afterwards the Company took out execution upon a' judgment confeſſed by of; 


theſe goods, and 4. became a bankrupt, Held that 4. had not ſuch a poſſeſſion of the goods as 


would enable his aſſignees to take them within the 21 Fac. 1. c. 19. J. 11. for the beft delivery was 


given that the nature of the goods would admit of, they pong dard on the 


W ny's . | 
And held that this Bah of ſale was no aCtof rt e 1 in 4. | I HP | 
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bar; and the Oakham Canal Company were by conſent made 
and Another parties to the rule of court. , 


1 x 


EA 
CASES. IN MICHAELMAS TERM. 


1 1 Was referred to the arbitration of a gentleman at he 


The arbitrator, being deſirous | 
that his opinion on the point of law might be ſubmitted to the 
reviſion of this Court in caſe either of the parties ſhould be diflatiſe | 
fied with his judgment, ſtated at length in his award the facts as 
they appeared to him upon examination with the grounds of his 
judgment thereon. After ſetting forth the parties to the award 


| and their reſpective intereſts, together with the bill of ſale, (here- 
after mentioned) and the queſtion ariſing thereon, as before ſtated, 


he ſtated that the Oatham Canal Company had advanced to 
Langwith, who was employed by them as an engineer, the ſum of 
52161. 05. 94. and that the work done by him at that time 


" amounted to 1940 JL. 4s. 14. That Langwith had beſides — 


in articles for the uſe of the canal, and which were then lying upon 
the banks of it, 1566 J. 4. That at this period he applied to the 
Company to advance him 600 J. more, in order to pay his creditors. 
in Yorkſhire and Lincolnſhire the full amount-of their debts : Upon 


which, as he was conſiderably in arrear to them, they required | 


ſome ſecurity from him for the money which he owed to them 
and accordingly a bill of ſale of part of his effects was ech 
and delivered to them by the delivery of one copper halfpenny on 
the 24th of Ofober 1794. But this bill of ſale extended only to 
ſuch parts of his effects as were bought with their money, and were 
then lying upon the banks of the canal which were their kerne, 
That the Company meaning to continue him as their engineer took 


no poſſeſſion of thoſe eſſects by ſeizing them until the 19th Jann. 


1795, when diſſatisfied with his conduct they removed him as 


their engineer, and ſeized the effects; after which he was declared 


a bankrupt upon another diſtin& and ſubſequent act of bankruptcy. 

The bill of ſale referred to, after reciting that by certain articles 
of agreement dated 23d May 1794, between Langwith and the 
Oakham Canal Company, the former had. covenanted and agreed 
with the Company to erect 19 locks upon the canal in manner 
therein mentioned; and that by certain other articles of the 24h 
of the ſame month he had covenanted with the Company to erect 


certain bridges over the canal, and that the Company in order 


the better to enable him to carry on and expedite the faid works 
had advanced conſiderable ſums to him on account; and that 


Langwith had made bricks, and purchaſed timber, lime, ſand, and 


ther materials, for the uſe of the canal, which were depoſited on 


unleſs it was accompanied | with. the poſſeſſior 
| tent with the intention 
of the parties and the purpoſes for. which the deed. was wade. 

But the arbitrator being of opinion that a bill of ſale 


Lang with, it. muſt be in his capacity of agent to. the. Company, and 

to be applied to their uſe. And that, according to 
down in Edwards. v. Harken (a) it was;conſiftent with the: intention 
of the parties that poſſeſſion. ſhould. nat he delivered in any other 


: „ < » 4 
1 . 1 0 87 ; ; 
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NN E -TY-SEVENTIH YEAR OF exopor m. 
1 Hob, thereof 264 cohtiguous thereto, 44 that he was. Afr 


to ſecure to the Company the ſums which they had ſo advanced to 
him on acominit's he 


therefore in conſideration of the peemiſes and 
of 55. bargained ſold and affigned- to them all and every the 
bricks, clay, timber, lime, ſand, and other materials whatſoever, 
purchaſed and provided by: him for the purpoſe of making and 


cCompleting the ſaid locks and bridges upon the canal, and then 


lying and being upon the line thereof contiguons thereto, or elſe- 


Mn 

and Anoner 

« a 
Maat. 


where, and he thereby put the Company ints the aQua]' poſſeſſi OS 


thereof by delivering to them one copper halfpenny in the lien 


and name of poſſeſſion and ſeiſin of all the ſaid materials, &c. I 
And for better ſecurity of the ſame. he gave a warrant of attorney > 


. 


to confeſs judgment, dated 24th Ofober 1794. pon theſe pre- 0 


miſes the arbitrator further Rated that it had been contended 


before him that every deed of this deſcription was fraudulent, Of 


,except- in caſes 


where the not giving poſſeſſion was con 


1 * 


only to a part of the effects of a trad 


der was no act of eee 


unleſs it were done in contemplation of þankruptey ; and that ſo 


far from that being the caſe here, it appeared to him that this 


ſecurity was given by Langegith o the Company uniler an ex- 85 


pectation that they would advance him bop b More in order to ; 


enable him to pay other creditors; and that in paint of fact the | 


Company did advance part of that ſum to him ſi blequent to the 
bill of ſale. He conſidered that Lan Ti ah, could not deri we any 
falſe credit by theſe goods remainjogiwhere. they. were, becauſe 
from their ſituation they might. naturally he ſuppoſed to belong to 


the Canal Company; or if they could the ſuppoſed to belong tio 


way, it being the, manifeſt intention of the deed. that L,gngapith 
ſhould .continue in the execution of his contract With the Com- 


pany if he conducted himſelf properly ; and therefore it would 


0 doctrine laid 


have defeated ſuch intention if they had ſeized upon the goods 


and 9 them. . That! the deed Was only intended as a es 
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8 wt Foe execution of his contract; and that in point of bad a. 
5 Sou might be ſaid to be in the poſſeſſion of the Company, be- 
cauſe they; were ſtated by the deed to be depoſited on the banks ö 
of the canal which were their premiſes. For all which reaſons b 
the arbitrator adj udged- that che bill of fale v was no act of bank- 


ruptey. e 4 e ES g 


A rule e been obtained | to how cauſe wy the award 
| ſhould not be ſet c 58 „ 


Sibbe, Balguy, Cally, and 7. ie were now to have wen 
55 (a): but the Court deſired to hear the other eee 
Perceval, Parke, and Vaughan, in ſupport of the rule. It ! is 


clear that Langwith was at one time in poſſeſſion of this pro- 5 


__. pertyy and this was notorious to all the world; and it enabled him 
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to gain credit upon it. The property therefore could not be 
changed by a ſecret conveyance between the parties unaccompanied 
with any viſible alteration of the poſſeſſion: but ſuch a deed | 
being itſelf fraudulent and void with reſpect to creditors conſtitutes | 
an act of bankruptcy. Twyne's caſe (5) went on the ground of 
defrauding other creditors. There a deed of aſſignment of goods 
and chattels was held fraudulent and void, for this, amongſt other 
reaſons, that the donor continued i! in poſſeſſion and ufed them as 
his own. And yet there was a prior debt and a good conſidera- 5 
tion as between the parties in that caſe as well as in the preſent. 
The caſes of Stone v. Grubham (c), and Edwards v. Harben (, 
proceeded on the ſame principle. Now here the poſſeſſion remained 
to all appearance the ſame after as before the conveyance, and the 
bankrupt continued to gain a falſe credit as the owner of the ⸗ 
goods. And the ſubſequent acts of the parties are deciſive to 
ſhew that in their own contemplation the poſſeſſion remained : 
in Langwith notwithſtanding the conveyance from him to the 7 
Company, for they actually ſeized theſe identical goods when they 
found him upon the eve of bankruptey, which would have been 
nugatory if they had conſidered the bill of ſale and delivery ot; 1 
the copper halfpenny a ſufficient poſſeſſion in them before. This 4 
therefos ſerves to explain the prior tranſaction, and ſhews that 


the bankrupt was in the actual Poſſeftion of the 9 after be 
ſecret conveyance from him. 


Ws Vid. Collins 1 v. 1 ante, 3 vol. (e) 2 Bulfr. 91 „ b 4 ES 


5 3 (4) A, x vol: 587. 1 
3 0, 80. 


IN THE THIRTY-SEVENTH % YEAR Lor GEORGE I 1. 
- "Lind Kenyon, Ch. * It has been properly admitted we 


if ſuch a poſſeſſion of the. goods as the nature of the caſe would 


permit was taken by the Canal Company at the time when the 
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againſt 


rectal 


it becomes neceſſary to conſider what was the ſituation of theſe 


parties; the Canal Company, who were carrying on great works, 


had employed an engineer, and had advanced money to him 


5 with which he had procured the goods in queſtion, and depo- 
ſited them on the banks of their canal, fit for the purpoſe of being 
there uſed; theſe materials were of great bulk; and this 


engineer, ſo being i in arrear to the Company, executed to them = 


a bill of ſale of theſe goods then lying on the banks of their canal 
which were their property. In caſes of this kind the queſtion 5 


whether the act be or be not fraudulent depends on another 


queſtion whether the goods be or be not delivered with the i in- 


ſtrument that profeſſes to convey them. A conveyance of goods, 


without deed, i is fraudulent unleſs poſſeſſion of the goods be given; 


if it be by deed, it is fraudulent and an act of bankruptey. But 


in this caſe no other poſſeſſion could have been given. When 


the bill of Tale was execiſted the goods remained on the premiſes 


of the Canal Company to whom the conveyance was made. It 


has been admitted i in many caſes that there need not be a tranſ- 
mutation from hand to hand ; where goods are in a warehouſe, 


the delivery of the key of the warehouſe has been held ſufficient; . 
and yet ſuch a conveyance may be as ſecret as the preſent. * | 


is ſtated i in the award that Langwith could not derive any falſe 


credit from the ſuppoſed poſſeſſion of theſe goods, becauſe they 


appeared from the ſituation in which they were placed to belong to 
the Company on whoſe ground they were lying. Then not know- 


ing what other delivery of the goods there could have been, 1 


am bound to ſay that the poſſeſſion depended on the property of 5 


the goods. This appears to have been a fair tranſaction; the 


goods were bought with che money of the Company and were 
iatended for their uſe. This is not like Twine's caſe that has 


been referred to; that was a caſe of great fraud. I am there 8 


fore of opinion that the honeſty of the caſe falls in with the law 
of the caſe, and that the Neelie of the arbitrator was s perfectly ; 


right. 
ASHHURST, J. The only Fe oe is [whether poſſeſſion of 


the goods were or were not given to the Canal Company, when 


the bill of fale was made, and 1 think it was. The La were 
| | „ before 


and Another. 4: 85 Ii 
bill of ſale was executed, there is an end of the queſtion. Then 5 1 


FEE ²˙ DSN» We nA PTS 
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. "heb kyiag on the premiſes 'of the Company, and there achla- 1 
1 have been no other delivery of the goods; it would have been 
me abſufd to habe removed the good from the place where they 
Moors. crete lying, f fi nee they muſt have been afterwards NOUN be to 
the very ſame pot in order to be uſed. $5 
Stoss, J. If has been contended that this deed Was an a vt * 4 
5 of bankruptcy on the ground that it was fraudulent; | But it was 
not fraudulent as far as reſpected Langwith's other creditors; it 
was for their benefit, for the Canal Company 1 in conſideration of 
| the bill of fale were : to advance him more money in order to 
| Enable him to pay his other creditors, and to carry on his buſineſs. 
| NE pl Nor was the deed fraudulent as far as reſpected the Canal Com- : 
. 7 pany. Then it was ſaid that che tranſaction was fraudulent be- 
cauſe the polfeſſion of the goods was not changed, and Twine's 
caſe was ted to prove it: but the circumſtances of that caſe 
differ from thole in the preſent; and it muſt be remembered 
that in that caſe the not transferring the poſſeffion was only ſaid 
to be a badge of fraud, and not neceſſarily fraudulent in itfelf, 
Then we muſt take all the circurnſtances of the caſe into confider- 
9 85 ation, and ſee whether it be or be ndt fraudulent: but I am of 
| opinion that the queſtion 'of fraud was for the conſideration 
the jury ; and the duty of the jury in this caſe devolved on the 
arbitrator, who has determined that there was no fraud in the 
wo, cCaſe. I agree with the determination in Edwartls v. Hurben, 
though even there the caſe of Bucknal v. Ro Non Was mentioned 
by Mr. J. Buller, in which it was held chat the want of poſſeſſion 
did not make the bill of ſale fraudulent, it being conſiſtent with 
the deed. But in this caſe 1 think that poſſeſſion of 'the goods 
was delivered to the Company as far as poſſeſſion under 'thefe - 
circumſtances could be given 3 J and that there was no fraud i in the 
tranſaQion. 5 
; LawRENCE, J. Twine's Gs on \ the anthority of which it i bas 
been contended that this deed was fraudulent, 1s very diſtinguilh- 
able from the preſent. There the debtor, in order to "defeat an 
execution ſued out by one of his creditors, executed a bill of ſale 
of ſome goods to another; and the vendee, though a creditor, 
ſuffered him to continue in poſſeſſi on of the- goods; he appeared 
to the world and acted as the owner of the goods, and indeed ſold b 
fome of them afterwards, though the profeſſed object of the bill 
of ſale was to make an abſolute transfer of the goods to the vendee. 
But it has been ſaid that ia this caſe the bankrupt muſt be 
„ 1 conſidered 


* 
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conſidered by the world as the owner of theſe goods after the bill 
of ſale, becauſe the goods remained where they were before, and 
no poſſeſſion of the goods was delivered to the Canal Company. 
1 agree that if the poſſeſſion of the goods by the Company did not 
accompany the bill of (ſale, this would have fallen within thoſe 
caſes where the want of poſſeſſion was deemed a badge of fraud: 


1706. 


— — nd 
Max Tot 
and Another 5 
again 
Moors. 


but what was the poſſeſſion of the bankrupt himſelf before the 
pill of ſale? The goods were then apparently in the poſſeſſion. 


of the Company, b becauſe they were lying on their banks; the 


bankrupt had no poſſeſſion of the goods otherwiſe than be- 


cauſe he had the property in them: but when he transferred that 
property to the Company, the law referred the poſſeſſion to the 


Company who had the property, and in whom the ſole poſſeſſion 


apparently was before; and conſequently no falſe credit i in the 
bankrupt was held out to the world. 


that this deed was not fraudulent. 


I am therefore of opinion | 


Rule de 


; PEDLEY againſt  GopparDy. 


To, ues bad been obtained, the one for an attachment againſt 

the defendant for not performing an award made the 5th of 
November 1795 under arbitration bonds, the ſubmiſſion to which 
had been made a rule of Court. . The other, a croſs motion made 
in laſt Trinity term to ſet aſide the attachment, on the ground that 


the award was bad on the face of it, it not being final. The arbitra- 


Friday, 


. Nov. 25 ch. 


Upon an ap- 


plication for 
an attach- 
ment for non- 
performance 
of an award, 
the ſubmiſ- 
ſion to which 
was made 

a rule of 


tors awarded that there was due from the defendant to the plaintiff court by 


1471. 3s. 3d. (in caſe the ſum of 25 J. 11 5. therein after- 
mentioned was paid to the defendant,) over and above the 
dividends therein after ſet forth; and that the defendant ſhould 
pay that ſum to the plaintiff on or before the 14th of December 
1795- The award then ſet forth that doubts had ariſen in the 
minds of the arbitrators whether the ſum of 25 J. 115. for which a 
bill of exchange dated i in February 1792 was drawn at the inſtance 
of the plaintiff on one 4. Carew, payable to the defendant on de- 
mand, had ever been paid to the defendant ; and alſo whether any 
dividends over and above the ſum of*12 J. had been received by the 
defendant for the wie of the PRE in reſpect of a certain other 


the defendant ſhall 


time limited for makin 
Ments and receipts, 


ing uncertain and inconcluſive, 


Vor. V] a ns 


virtue of the 


9& 10IF. 3. 
4. 16. it is 
competent to 


the parties to 


object to the 
award for 
any illegali:y 


' apparent up- 


on the face 
of it, altho? 
the time li- 


mited by that 


Ratnte for 
applying to 
the Court to 
ſet aſide the 
award is ex- 
pired. An 
award that 


pay to ha plaintiff rack a ſum-of money unlefs within 21 a6; (which) in fa was after the 
g the award) the defendant ſhall exonerate himſelf by affidavit from certain pay- 
in which caſe he was 1 to pay 4 certain other leſs ſom, is gy and void, be- 
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Lo: proviſo that any arbitration procured by corruption or undue means 
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8 bin of exchange for 491. either drawn accepted or indorſed by one 
Elliot. Then the arbitrators awarded that the defendant ſhould 
within twenty-one days from the date of the award by an affidavit 
declare on oath what ſum had been received by him ot for his uſe - 
by virtue of the bill ſo drawn on A. Carew; and if the whole or 
any part of the ſum of 25 l. 11 f. had not been paid, they awarded 
and authoriſed the defendant to deduCt from the 147 J. 30. 3d. ſo 
much of the ſum of 254. 11 f. as ſhould appear by the aſſidavit not 
to have been received. And further, 1 in caſe it ſhould within 
twenty-one days from the date of the award be made to appear by 
an affidavit to be made by any perſon whomſoever that any further 
dividend or ſum over and above the ſum of 12 J. had been paid by 
any perſen to the defendant or for his uſe, in reſpect of the bill of 
exchange for 491., then they awarded that the defendant ſhould on 
or before the ſaid 14th December 1795 pay to the plaintiff ſuch 
| further ſum over and above the ſaid 12 l. as ſhould be ſo proved to 
have been received, c. 
| | Holroyd ſhewed cauſe (a) againſt the rule Poriffuinge the attachment, 
and argued in ſupport of the rule for ſetting aſide the award. The ap- 
plication for the attachment is grounded on the 9 & 10 V. 3. c. 15. 
which directs that a ſubmiſſion to arbitration may be made a rule of 
court, and that for non- performance of the award the party ſnall be 
ſubject to all the penalties of contemning a rule of court, with this 


may be ſet aſide, /o as complaint be made to the court before the 
laſt day of the next term after ſuch arbitration made and publiſhed, 
This, it 1s contended, precludes the defendant from making any i 
objection to the award after that period. But the meaning of the 
act was only to conſine the party complaining to move within the 
time limited to ſet aſide an award for any matter dehors the award; 
becauſe where the objection ariſes on extrinſic circumſtances, evi- 
dence of the facts might be loſt if not brought forwards recently 
after the occaſion, and therefore it was praper that the time ſhould 
in that reſpect be limited. But there is no danger of leaving the 
time unlimited where the objection appears on the face of the 
award; nor was there any reaſon why the Legiſlature ſhould in 
that caſe put the party to the expence of applying to ſet it aſide. 
It is clear that if an action were brought on an illegal award, the C 
defendant might object to it on that ground notwithſtanding the 

at; and if ſo it would be abſurd and inconſiſtent to ſuppoſe that 
(a) This caſe was ſeveral times before tho-Court ; it was firſt mentioned in rhe aſt terms 


the 


w/w © 


W 
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the Legiſlatiire meant that the Court ſhould enforce that! in a dan 


ſhew that it is an illegal one, and ought not to be enforced. Be- 
{des an attachment only iſſues for a contempt; and the Court 
will never conſider a party in contempt for not performing an 
award which on the face of it is illegal and void. The only me- 


action; and the ſtatute only meant to give a ſummary remedy in 
lieu of the former more circuitous one, but not to legalize a bad 


award; but in the inſtances of an award being procured by corrup- 


to require that the objection ſhould be made within a certain time. 
There is indeed a caſe of Dubois v. Medlycoit (a), where the Court 


made after the firſt term: but non conſtat that there the objection 
To Geo. 2.; and in Stephenſon v. Browning (b), E. 12 Geo. 2., the 


< the award may be made at any time; but that where the 
bay party complains of corruption or ill practice he muſt do it within 
« the time limited.” In Hutchins v. Hutchins (, Lee C. J. 
"ſaid that he remembered this diſtinction to be made by Mr. 
Juſtice Poꝛvell; * That the Court will not ſet afide an award 
for defects appearing on the face of it; but this is a good 


form it.” And in Holland v. Brookes (d), the ſame diſtine- 
tion was taken. He then proeeeded to ſhew, 2dly, that the 
preſent award was bad on the face of it, it not being conclu- 
five between the parties, but depending on a future examination 
and future acts of one of them; and becauſe alſo thoſe acts were 
not to be done until after the expiration of the time limited by the 
bonds for the ultimate deciſion of the arbitrators (e). 
B. Morice contra. As to the argument that the act of Wm. only 
meant to preelude objections to the award after the time limited in 


(a) Barnes 55. 410. 15 „ ] to be made on- or before the 6th New, 17953 
(5) 1b. 56. - (e) And, 257 3 A: it was in fact made on the 5th, and the de- 
(4) Ante, 6 vol. 161. ſendant was allowed 24 wat after to 0 make 
(e) By the arbitration bonds the avard Was he aff darit 2 l 


thod of enforcing an award before the ſtatute of William was 5 


tion or undue means, for the reaſons alluded to they thought proper 


are ſuppoſed to have ſaid that an objection to the award cannot be 
appeared on the face of the award. And beſides that was in Eaſter 


Court expreſsly ſaid that * objections appearing upon the face of 


* reaſon Miu granting an attachment for refuſing to per- 


the two . of eee or ANGLE mea op t N 
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mary way which they are bound to reſiſt in the regular courſe of 1 


| Peprey 
juſtice: and therefore by neceſſary conſtruction, when the Court : 


are called upon to enforce an award, it is competent to the party to 


againſt 


Goopaty. 
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1796. is to defeat the whote: policy of the act, which was to give 1 to 
: CR awards and render them concluſive between the parties to prevent fur- 
PR, e 3 ther litigation ; and therefore it only permitted objections to be made 
on thoſe two grounds within a limited time; whereas the conſtrue- 
tion contended for would let in more exceptions than it excluded. 
What is ſuppoſed to be ſaid in the caſe of Stephenſon v. Browning a) 
is extrajudicial, and has no reference to the caſe then before the 
Court: It is a diſtinct note of the Reporter” s at the end of the caſe. 
But in the preceding page the very point was in judgment; and 
there the Court held that an objection in point of law to the aware 
could not be taken after the time limited. The queſtion did 
not ariſe in Holland v. Brookes (5); for there it was only determined 
that an award could not be impeached for defects not appearing 2 
upon the face of it on a motion for an attachment. But it is ſaid that 
as this could not be enforced by action, the Court will not enforce 
it in this manner. But that is begging the queſtion ; for the ſta- 
tute x” William operates as a ſtatute of limitations, and precludes all 
5 objections to an award in any ſhape unleſs made within the time 
ſpecified. So if a writ of error be not brought within due time (e) . 
to reverſe an erroneous judgment, the Courts are bound to give 
effect to the judgment afterwards, however erroneous it may ap- 
pear to be on the face of the record 5 and yet the ſame argument 
might be applied there as in this caſe. But, 2dly, this award is good 
on the face of it. It is true that all awards muſt be certain and 


final. But Lord Mansfield ſaid in Hawkins v. Colclough (d, 


that the certainty was to be judged of according to a common 
intent, and conſiſtent with a fair and probable preſumption. 
Now here the award is final; for there is nothing further leſt 
for the judgment of the inte: and it is certain to a com- 
mon intent; becauſe it is capable of being reduced to a certainty 
within twenty-one days. For it awards that a certain ſum is due 
if a particular bill has been paid and certain dividends received; 
and it points out the method of aſcertaining thoſe facts within a 
given period, and what ſhall be received or deducted according + 
to the event, The maxim therefore applies, id certum eſt quod 
certum reddi poteſt. An award to pay a certain ſum, and give 
ſuch a bond as counſel ſhould adviſe as a ſecurity, is good. 1 Rol. 
: Abr. 250. pl. 5. In V, inch v. Sanders (e), it is faid that an arbi- 


(a) Aura 56. (8) Ante, 6 vol. 161. a 1 Bare. 277. 
(e) Twenty years; but that is by wy. (e) Cre. 7 534. 
Aat. 10 & 11 V. 3. c. 14. 


10 . LE trator 


— 


IN THE THiRTY.SevENTH FüR OP / GEORGE Ul. = 18 
| trator cannot award ſo much to be paid, aut afterwards that #: 1 1796: 1 
before the laſt payment it ſhall appear to him that ſuch a ſum * li 
was due from the payee, he ſhould repay. it to the other, becauſe | 0 a, Wil 
that is reſerving ſomething for his own future e. But it 15 4! 
it had been hat if the payee bad Jhewn any bill of - debt to fuch a Ji} 
ſum, that this fam certain Should be repaid, peradventure that had 7 | i i 
been good enough. 80 an award that the defendant ſhould pay BY 
the plaintiff the charge of a ſuit then depending, and that che | . 
plaintiff ſhould give the defendant : rl bill of charges was held good ; . 
3 Lev, 18., though ſomething remained there to be done by one : | i 
of the parties. ' All theſe caſes proceeded on the ground that the | Fil 
arbitrator did not reſerve any thing. for bis future conſideration ; : Li 
and as that was not the caſe. Ts this award may alſo be fuſe j! 
tained. 1. 1 | = b { 
Lord KeNYON,; Ch. 1. With copied to the laſt ook 5 do not 41 
think that the award is final. The caſe that moſt reſernbles this K 
is that cited from 3 Lev. I8: but that is like the common caſe of 1 
leaving coſts to be taxed by the officer of the court, which does 3 
not vitiate the award. But here the arbitrators, inſtead of de- 1 
termining the points in diſpute between theſe parties, have left one | 
ſum in diſpute to be decided by the perſon who of all others %% 
the leaſt qualified to decide, the defendant himſelf. „ „ 4 
But the firſt point is one of the moſt important queſtions chat has e Hi 
been agitated ſince 1 have had a ſeat in this court. There appear to / b | bi 
be dicta both ways. In Freame v. Pinneger (a) Lord Mansfield ſaid } 
that where no objection 1 18 made to an award within the time | | | 
limited by the ſtatute, the other ſide may apply for an attachment to =_ 
enforce the performance of the award,” mn Now. that is very corre& „ 1 
when applied to the caſe then i in Judgment: but it was not —__ | 
as a general rule; or if it were, [ think that it was extrajudicial, . bl 
and we are not bound by i it. I am afraid however that I was ins 
miſled by this on a former occaſion (3), when I thought that an at- 8 1 
tachment for non-performance of an award ought to be granted =. ] 
debito juſtitiæ, unleſs a motion to ſet aſide the award were made 7 1 


within the time limited by the ſtatute. But on looking! into the act of 
parliament and the caſes that have been cited, I think that that 
opinion was haſtily formed. Tpis is an authority given by the 
Legiſlature to the Court to be exerciſed in a ſummary way; the _ 
act direQts that in caſe of diſobedience to an AWArY made under 5 


"2 


(a) a 000 When tis caſe came befor the Court the 50 une, * 
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1796. 
e 
P EDLE. 


againſt. 
| Gopo: ap. 


: Fe A the party negleQing or refuſing 0 ex ecute the 5 5 


Sees unl Fe the award be procured by corruption or other undue 


Court recently after the award is made and while the facts are in 
| the memory of the parties concerned : But when the award | is bad 


caſe when the attempt to enforce the award i is by action. Hows - 


cited from Andr. 297. the Court ſaid that an award could not 


for an attachment for not performing an award may be reſiſted at 
| any time for defects appearing on the face of the award itſelf. 


award, the motion muſt, be made within the time preſcribed by the 


/ £6888 IN, MICHARLMAS. run 


ſhall be ſubject to all the penalties of contemning a rule of court, 


means; in which caſe, the ſecond ſection. ſays the arbitration ſhall, | 
be judged and eſteemed void; ſo as complaint of ſuch corruption ; 

or undue. practice be made in the court, &c, before the laſt day of 
the next term after ſuch arbitration made &c. When a party 
therefore wiſhes to ſet aſide an award on account of extrinſic cir- 
cumſtances, it is proper that the application ſhould be made to the. 


on the face of i it, it carries with it thoſe circumſtances which 80 to 
its deſtruction; and i in that caſe it ſeems reaſonable. chat the ob- 
jection may be taken to the award at any time whenever the 

adverſe party endeavours to enforce it; and certainly this is the 


ever this does not depend on reaſon or on the good {ſenſe of the 
thing alone; ; for It 18 ſupported by great authorities, In the caſe 


be ſet aſide, unleſs it be for fraud or corruption in the arbitrators, 
becauſe to theſe caſes only the ſtatute extends.“ And Lee, Ch. J. 
added, © that he remembered this diſtinction to be made by Mr. 
Fe Powell, that the Court will not ſet aſide an award for defects 
appearing on the face of it; but this is a vos reaſon againſt grant- 
ing an attachment for refuſing to perform it.“ Some of the other 
caſes that were cited are alſo to the ſame purpoſe. Therefore 
after the beſt conſideration that L can give the ſubject, and [ have 
frequently turned it in my mind ſince the caſe firſt came before | 
the court, I am of opinion that the ſound conſtruction of the at 
of parliament i is, that if a motion be made to ſet aſide an. award for 
extrinſic matter, it muſt be made within the time limited by. the act, 
namely, before the end of the next term; but that an application 


ASHHURST, J. J confeſs I have always underſtood the diſtincloni to - 
be that which my Lord has adopted; and I think it has been ſeveral 
times laid down in this court ſince 1 have been here. When 

either party moves to ſet aſide an award for matter dehors the 


ſtatute: but where the defect is apparent on the award, the ob- 


 JeQion to it may be taken at any time when the Court are called 
EROS 6 14 7 Yay e upon 


IN RE rms rr YEAR Op GEORGE m. Fe 70 | 
upon to enforce i it; for it would ill become the dignity of a court 1796. © 7 
of juſtice t to enforce by attachment, as for a contempt of the court, 5 


PDE T Bi 
an inſtrument which on the face of it appears to be an illegal in- e 


A 
GopoarD, —_ 


Kaen . This ſeems to be a ſenſible diſtinction, independently 


of the authorities: : but the authorities alſo ſeem to eſtabliſh 1 8 53 ws | | | 
| Gro8E, J. Two different things are prayed by theſe rules; 5 = 
one that the award may be ſet aſide; ; the other that an attachment A ep i mY 
may be granted. With regard to the firſt, as this was a ſub- ff | 1 | 
miſſion to arbitration under the ſtatute, every thing that 1 18 to be 1 
done either for the purpoſe of enforcing or ſetting aſide the award ; 1 lt 
muſt be done under the powers given by the ſtatute. Now on 4 N 
looking into the act it appears that the Court have no juriſdiction to I 
(:t afide the award; the words being clear and explicit, that ſuch Bi 
an application muſt be made before the end of the term next 1 | 
after the award is made. But that is no reaſon why we ſhould 1 
grant an attachment for not performing the award if it be bad on the 8 1 
face of it. If the party has a right to enforce the, award, he l 
may bring his action, and then the adverſe party may take ad- | N 
vantage of any objections appearing on the award by pleading bi] 
or demurring; and either party may carry the record to another 1 | 
tribunal by writ of error. I do not think that this award is final * 5 1! | 
for the reaſons already given : but even if it be doubtfu! whether : 4 
the award be or be not good, we ought not to grant an attach- | + 
ment. The diſtinction in utchins v. Hutchins is applicable to Yi 
both theſe rules; we will not ſet aſide this award, nor n we grant | 1 

an attachment for refuſing to perform it. „„ 1 | 
LAWRENCE, L If we grant an attachment, we deprive the 16 
party objecting to it of all opportunity of diſcuſſing it's legality | I 
hereafter; the attachment would be concluſive: whereas if we | 
leave the party, who wiſhes to enforce the 'award, to bring his AS; | | 
2 the legality of the award may be queſtioned i in a ſuperior 8 
ourt on a writ of error. Since the caſe was firſt mentioned, I i 
a looked into the ſeveral authorities in order to ſee whether |. 
the legality of an award may be queſtioned. on a rule for an qt 
attachment for not performing it; and I think that the caſe in #1 
Andrews decides. that it may, for objections appearing on the — | 4 
award itſelf. In many caſes the Court have refuſed „„ | | 
into the award after the time limited by che act, where the award | i 
appeared to be good on the face of it: but I find no caſe con- | if 
trary to that in ' Andrewr, which ſeems to mark out the true * |! 
of diſtintion. 19 ik „„ „ 5 | 
Per Curiam, __ cy Ss ” 80 8 rules es s | I 
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Saturday, 
Ne . 26th. 


__ 3 
to hold a de- 


fendant to 


bail in aſ- 
ſumpſit and 


then to de- 
clare in 
trover. 
A plaintiff 
cannot de. 
clare by the 
bye before 


he has de- 


clared in 
chief. 


Saturday, 


5 Now. 26th, 


The Court 


will grant a 
rule niſi for a 


criminal in- 


formation at 
the end of a 
term againſt 
a magiſtrate 
for malprac- 
tices during 
the term; but 
not for any 
miſcondutt 
before the 
Term. 


the practice alluded to only applied to caſes where the fact com- 


as the plaintiffs might declare in chief within two terms {which 


then there would be no irregularity. 


would be irregular, becauſe ſuch a declaration cannot be delivered ; 
| before a declaration in chief (a). | . 


Re. v. Beavis and two others juſtices of the peace in Jo ome 


for ſuppoſed malpraices 0 on the ah of Tub 9 laſt. 
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Terasse ron and another againſt GouminG, 2 5 


1 K plaintiffs fr held the defendant to bail on an are 

- in aſſumpſit, delivered a declaration in trover; whereupon 

| Gibbs obtained a rule calling on. the plaintiffs to ſhew cauſe. 
why an exoneretur ſhould not be entered on the bail piece. 1 
La now ſhewed cauſe againſt the rule; : and admitted that if 
this were. a declaration in chief 1 it would be irregular, but ſaid that 
this might be conſidered as a declaration by the bye, and that 


were not yet elapſed) they might now declare in trover, and | 


Sed per Curiam : The proceedings are irregular, "The declar- 
ation in trover is not 4 declaration by the bye; and if it were, it 


* 


4 


| Rule abſolu ute. 


i) Vid. Puls, 7 t. v. ne, ante, 6 vol. 138. 


The K* an R. CARPENTER SurTE, f 


ROKINE moved for a criminal information againſt the FW OY 
for -a neglect of duty as a magiſtrate of 59 on the on 
ainſtaar. e : 
Lord KE NYON, Ch. 1. expreſſed : a doubt whether it was not 
contrary to the practice of the Court to grant an information againſt 
4 magi irate ſo late .in the term that he could not ſhew cauſe 
"againſt it during the term, and whether the application ſhould not 
be deferred until the next term: but the officers of the court 
certifying that ſuch a motion as the preſent might be made at tbe 
end of a term for ſuppoſed miſconduct during the. term, and that 


plained of happened before the commencement of the term, 


A rule to ſhew cauſe was accordingly granted. 
But a ſimilar motion was immediately 3 refuſed. i in 
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The Kms again T! he e Juſtices of Srarronanns. 


L had obtained a ris; calling on \ the adde to 
ſhew cauſe why a mandamus ſhould not iſſue, commanding 
them to receive an appeal, as of the laſt Seffions, againft an order 
of - two magiſtrates for turning a road, under the ſtat. 13 C. 3. 
C. 78. /. 19. which enables two magiſtrates | in certain caſes by an 
order to divert turn and ſtop up highways, giving an appeal to 
any perſon aggrieved by ſuch order. or proceeding or by the in- 
| cloſure of any road or highway to the next Quarter Seſſions on 
5 giving len days notice in writing of ſuch. appeal to the. ſurveyor 
and party intereſted in ſuch incloſure if there be ſufficient time 
for that purpoſe ; ; if not, © ſuch appeal to be made upon the like 
notice to the next Quarter Seſſions.” The order for torning 
the road in queſtion, which had been made three weeks before 
the laſt Michaelmas Seſſions, w was returned to thoſe Seſſions, 3 in 
order that it might be confirmed (a) on the 6th of October. on 
the next day, during the ſame Seſſions, the appellant moved to 
enter his appeal againſt it, ſaying that he had had no notice of 
the order before the Seſſions, and therefore had not given the 
ten days notice of appeal N by che ſtature: but the Seſſions 
refuſed to receive the appeal. 1 ay 
Perceval now ſhewed cauſe againſt the rule. In Sate point 
of view this queſtion is conſidered, there was no ground to re- 
 ceive the appeal at the laſt Seſſions, and conſequently the rule 
for the mandamus muſt be diſcharged. Either the appellant had 
or had not notice of the proceeding of which he complains ten 
days before the laſt Seſſions. If he had (and he was bound to 
take notice from the time when the old road was ſtopped up, it 


peal ten days. before the laſt Seſſions; ; and not having done ſo the 
Seflions were not bound to receive his appeal. If he were not 
bound to take. notice of. the order and of the turning of the road 
from the actual turning of it, and had no other notice of the pro- 
ceeding before the laſt Seſſions, he may under the power given 
by the act appeal to the next Seſſions, on giving the notice . 
by the att. But in nd inſtance are the Seſſions bound to receive 
an appeal unleſs. theappellant has given ten days notice of appeal. 

Per Curiam. This application for a mandamus 48: founded on 
A ſuppoſition that the Juſtices - at the laſt Seſſions were guilty of 


1 (99 This was now admit robe eg ag. „ 
vor. VII. „ negligence 
„„ RE Sy 


2G . | 


106. 
— 


Nov. 28th. 


| Monday, END 


Under the 


ſtat. 13 G. 3. 
e. 78. + 19. 5 


power is 
given to the 
party grieved 
to appeal 
againſt an 
order &c of 
juſtices for 
turning a 
road to the 
next Seſſions, 
he giving ten 
days notice 
of appeal be- 


fore the Se- 


ſions, if there 
be time, if 
not to ap- 
peal to the 
following 
Se ſſions on 


giving the 5 | 


like notice. 
If therefore 

| the appeliant 
has no notice 
of the pro- 
ceeding of 
the juſtices 
ten days be- 
fore the 
Seſſions, he 
cannot ap- 
peal to thoſe 


Se ſſiogs, but 


muſt wait till 
the following 


Seſſions. 


A perſon is. | 


not bound to 


take notice 
of the turn- 


ing of a road 


from the act 


of ii 's being | 
turned. emo. 
being an act of notoriety,) he ought to have given notice of ap- . 
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: "CASES. IN | MIGHABLMAS TERM, Ke.” 
= 00: negligence. in not receiving the appeal: but the _ not 
1 5 -£5Y ho. having given ten days notice of appeal before the laſt Seinions, 
x | a gainſt | 

3K Tos Juices had no right to appeal. And he will not be prejudiced 4 
| of bree this rule being diſcharged; becauſe if he had no notice of this 
1 3 FORDS. . 

VN eds . proceeding until the laſt Seſſions, the juſtices at the next Seſſions 
. will be bound to receive his appeal chen on his giving the notice 
1 | required by the ſtature. „ „„ pK tk 

q V Rule diſcharged 
i REGIA GENERALIS. 

Þ JT 1s Onvenzs, That, in at caſes where a rite? is er to 
* 

3H ſhew cauſe why proceedings ſhould not be ſet aſide for i irregularity 
| with coſts, and ſuch rule is afterwards diſcharged generally, with- 
| out any ſpecial direction upon the matter of colts, it is underſtood 
þ to be diſcharged with coſts ; andt the latter rule n muſt be drawn ” 
li : 


accordingly. | 
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REGULA GENERALIS. 
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Ir. 18 Onvry ED, That notwithſtanding the general rule (a) made 
by this Court in Eaſter term 30 Geo. 3. if any Priſoner i in the 


Kiss Bench Priſon ſhall hereafter ſtate by affidavit any ſpecial 
cauſe to the ſatisfaction of this Court for having an additional 
day-rule or day-rules beyond thoſe allowed by the aforeſaid rule, 
ſuch additional rule or rules ſhall be granted accordingly for my 
day or days: enſuing fuch application. 
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REGULA GENERAL IS. 


Tr 18 l That from and inter the firſt day of next term, 
upon every affidavit ſworn in this court or before any Judge 
.or commiſſioner thereof, and made by two or more deponents, the 
names of the ſeveral perſons making ſuch affidavit ſhall be written 
in the jurat; and that no afſidavit be read or made uſe of ia 
any matter depending in this court, in the Jurat of WIFE were 
Hall be wy; interlineation or eraſure. %% 88 
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THE END OF MICHAELMAS TERM, = 


„ S 
ARGUED and wor gig nn: 
IN THE 


| Court oe K [ N G's 


1 * 


BENCH, 


Hilary Term, 


In the Thirty-ſeventh Year of the Reign of Cron NL 


Doe on the Donaile of T. Mfrs, and Joxzs 
5 againſt MATTE: on 


mondſey in the county of Surry. On the trial it appeared 
that J. Martin deceaſed, who was tenant for life under a ſet- 
tlement, with remainder in tail to T. Martin one of the leſſors 
of the plaintiff, had a power of leaſing the premiſes 1 in queſtion 
for twenty- one years in poſſeſſion, without fine, and at the beſt 
rent; and that in 1779 he granted a leaſe to Stubbs, under 
| hs the defendant claimed, for twenty-one years, at the annual 
rent of 361.; the premiſes | being then worth 60 J. ßer annum. 
That J. Martin received the rent during his lifetime, That 
after his death, which happened June 4th 1794, Lane, who was 
authoriſed by T. Martin to receive rent for him, received rent 
of the defendant for him, and paid part of it to the executors 
of J. Martin and the reſt to 7. Martin. It was objected, on 


Vol.. VII. ay e X. 


void, 


Tais“ was an ejectmont to recover ſome premiſes. in : Mare! 


the part of the defendant, that, admitting the leaſe in 1779 to be 


Tharſdey, 
"at 26th. 


If a tenant 
for life, un- 
der a limited 
power of | 
leaſing, grant 


a leaſe ex- 
ceeding his 
power, the 
leaſe is void, 


and not ca- 
pable of con- 
fir mation by 


the remain 


der man.— 


But if the re- 
mainder- 
man accept 
rent, as rent, 
after the 
death of the 
tenant for 
life, it is an 
ad miſſion 
that the de- 


fendant is hi: 


tenant, and 
then he 1s 


enticled to notice to quit. 
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Dox dem, 
MARTIN 


CASES IN HILARY TERM 
void, the receipt of rent from the defendant by T. Martin created 
a tenancy from year to year, and that the plaintiff c. uld nor 
recover, not having given the defendant notice to quit. Mr. 
Baron Hotbam, who tried the cauſe, being of that opinion, non- 
ſuited the plaintiff, with liberty for him to move to ſet aſide the 
nonſuit without coſts, if this Court ſhould be of opinion that no 
notice was neceſſary. 2 
A rule having been accordingly obtained for that pop in 
the laſt term, 13 
Garrow and Marryat v were now to have ſhewn cauſe againſt 
it. But | 
Shepherd Serjt. and Conf, contri, were deſired to beg. 
It may be admitted that if T. Martin, one of the leſſors of the 
plaintiff, knowing his real ſituation, and that the leaſe was void, 
had nevertheleſs accepted rent from the defendant, it would have 
amounted to an acknowledgement by him that the defendant was 
his tenant, and conſequentiy that he could not have turned him 
out of poſſeſſion, without giving him notice to quit: but that 
admiſſion will not aſſiſt the defendant in this caſe ; becauſe here, 
ſo far from T. Martin treating the leaſe as a nullity when he 
firſt became entitled to the eſtate, he was ignorant of his real 
ſituation, and ated under a miſtake in ſuppoſing: that the leaſe 
was a valid one. Here the leaſe was void in it's creation, the 
tenant for life having exceeded his authority in granting it; 
5 no acceptance of rent by the remainder-man could confirm 
 Fenkins d. Yate v. Church, Coup. 482 ; Doe d. Simpſon 1 
W; Dougl. 50; and Ludford v. Barber, ante, 1 vol. 94; in 
Which laſt caſe Lord Mansfield ſaid, * The leaſe is ſo far void 
that the plaintiff need not have given notice in ejectment againſt 
the defendant.” But though the leaſe were void and not 
capable of confirmation by the remainder-man accepting rent, 
it appears that the latter received the rent under a miſtaken 
notion that it was due under the leaſe; and conſequently no 
other agreement between the parties can be implied. This pre- 
ciſe queſtion aroſe in Coodtitle d. Adedilie v. Prentice, * executor of 
Mitchell, at the Lent Aſſizes in Sar? 1590, the facts of which 
caſe were ſhortly theſe; Mr. Compten,'''the! haſband'of Mrs 
Compton who was ſeiſed of the premiſes, being '6opybold, with» 
out his wife's conſent in 1780 granted: a'leaſe to the defendant for 
forty-one hats at a ſmall rent; the huſband received the rent 


until his death in 1788, and afterwards the daughter, the * 
9 | 


wo 


( 


IN THE Pretery-SEVENTH YEAR OF ; 6h0R0F m. 
of the plaintiff (che wife having died in the hufband's life-time) 


received rent to Lady-day 1789, not knowing of the invalidity 


of the leaſe ; ; and there Mr. Juſtice . who tried the cauſe, 
ruled that no notice was neceſſary. | 

Lord KENTON, Ch. J. I admit all 60 caſes that hes been 
cited, except the laft at Niſi Prius: they only prove, what indeed 
is admitted by the counſel for the plaintiff in this caſe, that a 


leaſe made by a tenant for life, which is void in it's creation, 


cannot be confirmed by the reverſioner: but they do not ſhew 
that when ſuch a leaſe is abandoned another relation may not 
ſubſift between landlord and tenant, by the one paying and the 
other receiving rent. Here one of the leſſors of the plaintiff 
received rent by his ſteward eo nomine as rent: if the defendant 
had been a treſpaſſer no rent could have become due; it could 


only be paid as rent under the idea that the defendant was 4 
tenant; and if he were a tenant the plaintiff cannot recover, not 
having given him notice to quit. It would be extremely unjuſt 


that a tenant who occupies land ſhould, after he has fown. 


it, be turned out of poſſeſſion by an ejectment without any notice. 


And it was in order to avoid ſo unjuſt a meafſure that ſo 
long ago as the time of the Year Books it was held that a 


general occupation was an occupation from year to year, and 


that the tenant could not be turned out of poſſeſſion without 
reaſonable notice to quit (a). That rule has always prevailed 


8 
1797- 


Dog dem. 
Mari 


ain 
Warte. 


ſince; and in times certainly as enlightened as thoſe we ought not 


to depart from a rule which was ſo wiſely and juſtly ſettled. 


Therefore I am clearly of opinion, on the authority of all the 
caſes that have been decided, (except that at Niſi Prius, which 


perhaps paſſed without much conſideration, and cannot be put 
in the balance againſt all the other decifions,) and on the juſtice 
and convenience of the caſe, that this rule muſt be diſchar ged. 

ASHHURST, J. It is clear that the leaſe which was void could 
not be confirmed by the reverſioner. It is alſo clear that the 
reverſioner received rent, as rent, after his title accrued ; and 
by accepting the rent he acknowledged the Rs to be 
#5 


his tenant from year to, year. "Op 
Gros, J. The. queſtion is, whether there 1 was. or was not any 


1 of a tenancy, between one. of the leſſors of the plaintiff 


and the defendant, It being admitted that the. leaſe was void, the 
delendant was not nt under that leaſe. But the plainif 
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CASES IN HILARY. TERM . 


received rent of the defendant; ; and from that moment © he | 
admitted that the defendant was a tenant to him of ſome kind; 

and no other tenancy appearing here, the defendant muſt be con- 
ſidered as tenant from year to year. The conſequence of a 


contrary deciſion would be that, though, the. defendant. had con- 


tinued to occupy this eſtate for twenty years, without any other 


leaſe, the plaintiff might equally have denied that the de- 


fendant was his tenant. | 

LAWRENCE, J. If the defendant were not a tenant, he mul 
have been a treſpaſſer, and ſo he muſt have continued if he had 
remained on the premiſes for any number of years: but the 
plaintiff has by his own act admitted the defendant to be 
his tenant, and cannot therefore now conſider him as 4 treſ- 


paſſer. It has been ſaid however that the plaintiff was ignorant 


Wedneſday, 
Tan. 25 th. 


By law hops 


are titheable 


after they are 
gathered 


from the 


bind; and it 
ſeems that 
a cuſtom to 
ſet out the 
tithe of them 


by the tenth 
hill, where 
the rows are 
unequal, 
leaving the 
binds uncut 
and the poles 
ſtanding, 


- eannot be 


ſupporied. 


of his title when he received this rent: but he was bound to 
know his own title; ; and he cannot be permitted to avail him- 
ſelf of his ignorance to the prejudice of the defendant, and to ſay 
that, becauſe he did not examine his own title, he may conſider 
the defendant as a treſpaſſer and turn him out of poſſeſſion 
without notice. And if this is to be determined on the reaſon 
of the thing, it is much more reaſonable that the plaintiff, who 


ought to have looked into his title, ſhould be bound by his 
own act, than that the defendant ſhould be turned out of poſ- 


ſeſſion without any notice, merely on account t of the ſuppoſed 


ignorance of the plaintiff, . 
Rule diſcharged. 


KNICOHT againſt Hals EY. 
eee. Dv. 5 Frere Ig ne FEE. | 


HIS was an action by the plaintiff as the er of a 
certain cloſe in the pariſh and rectory of Farnham againſt 


the defendant, the farmer of the tithe of hops within the ſame, 


for not taking away the tithe which was duly ſet out by 
the plaintiff, The ſecond count ſtated that the plaintiff ſet 


out the tithe according to the uſage and manner of tithing hops 


there. The plaintiff's witneſſes proved at the trial that when 
the rows of hops were unequal, as they were in the preſent 
inſtance, the tithe, as far back as living memory reached, had 
been ſet out in this pariſh (except where a compoſition had been 
paid, which in general had been the caſe,) by the tenth hill, 


the binds being left uncut and the poles ſtanding; and the relation 


4 ©: 2 1% #5 


1N THE THIRTY-SEVENTH YEAR OF'GRORGE II. 8 


of ſeveral old -people now dead was given in evidence 60 1797. 
that effect. That according to that rule the tithes had been ne 
ſet out in the inſtance in queſtion, and even with peculiar yang * 
advantage to the defendant in the manner of doing it. And that 18 89 10 
proper notice had been given to the „ who had AE 

to take the tithe away. | 


In addition to this were read copies of the proceedings in 4 
a a cauſe of Chitty v. Reeves in the court of Exchequer, with the 
| decree thereon. From theſe it appeared that a bill was filed 
in Michaelmas term 1686 by Ann Ciutty, the widow and exe- 
cutrix of C. Chitty, againſt MN. Reeves an occupier within the 
abovementioned pariſh of Farnham, praying an account againſt 
him for not having ſet out the tithe 'of his hops according to 
che cuſtom, which was therein alleged to be that the occupier 
ſhould ſet out every tenth row or hill of hops without any fraud, 
and as they ariſe, before the ſame are gathered, or the binds thereof 
ut: and the defendant Þy his anſwer admitted the cuſtom to 
be to ſet out every tenth hill, but alleged that the cuſtom 
alſo was for the occupief to cut the tithe hills at the ſame 
time with his own, and to ſtrip the binds and hops from off 
the poles, - and lay them upon ſuch tenth hill, from whence 
| the farmer was to remove them in a convenient time, and pick 
them elſewhere. The anſwers of certain witneſſes to interro- 
gatories touching the manner and uſage of taking the tithe were 
alſo read; ſome of them ſtated it to be to ſet out the tenth row, 
and if there were any odd hills, then the ſame were to be 
let out by every tenth hill; others ſtated it to be the tenth row, 
and where the rows were not equal by the tenth hill; all 
agreed that the binds were to be left, uncut, and that the im- 


propriator afterwards cut gathered and picked the hops on the nn 
land within a convenient. time. The final decree Was given | | i 


in Tr. 1687; wherein it is ſtated that, © it fully appearing to 
* the Court that the cuſtom uſage or practice of paying tithe 
hops in the pariſh of Farnham in the county of Surry for 
* above ſixty years paſt hath been that the impropriator or 
* I leflee hath had for their tithe the tenth row when equal, 
* or elſe the tenth hill; ; that the ſame have been left ſtanding 
* with the hop binds uncut, and that the i impropriators, &c, have 
* always had convenient time to come and cut the ſaid binds 
*and pick the baye upon the grounds; 200 it further appear- 


Mat VII. 7, ct: ing 1 g 
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1797 ing to“ the Court that; i che owners of dhe 7 i 8 
3 ce take down the poles and cut the binds of. the ſaid tithe hops, 
1525 „when they cut their own, the tithe; of hops would be much 
ler es prejudiced. and made worth little or nothing, it being the 

nature of hops to be ſpoiled if they lie twenty-four, hourz 

eon the ground before they are picked, and it being impoſſible. 

« for the impropriators, &c. to have perſons. to pick the tithe 

* hops of the whole pariſh, who generally pick . together, 

&« and have very great quantities, before they are ſpoiled, in 

* cale | the Pariſhioners ſhould cut the binds of the tithe hops 

„hen they. cut the other nine parts; which. cuſtom. uſage 
e and praflice the Court declares to be reaſonable and fitting F 
* to be objerved; and in caſe there was not any ſuch ulage, 
© the Court being of opinion and ſo declaring. that tithe hops 
* ought to be paid in kind, vis. the tenth part. of the whole. 
” The decree then ar ogg; to, zenjein the de- 


= 


* © after picking. 
ing to, the ay The defendant i in hy N caſe called wa g 
witneſſes, and the jury gave a verdict for the plaintiff with 
15. damages; adding that they thought themſelves. bound by 
| the evidence to find for the plaintiff, but that or could not 
” enn of che mode of tithing by every tenth hill. I 
A rule was obtained in the laſt term calling on 1 ohms 
to ſhew cauſe why the verdict. ſhould not be ſet aide and A 
new trial had; againſt which 10161 3 hag oh 
© Shepherd, Serjt., Adam, Lawes, and Devens 255 now hare) abe 
The legality of the verdict is queſtioned on the ground that hops 
having been introduced into cultivation in this country long ſince 
the time of legal memory, there can be no legal commencement 
of the cuſtom ſet up by the plaintiff. It is uncertain when 
hops were firſt introdueed; ſome books ſay in the time of Queen 
Elizabeth; but that muſt be a miſtake, for the 5. 5 V6 Ed. 6. 
c. 5., takes notice of the hop as a plant then in cultivation; 
and how much earlier it was planted here does not appear. Hut 
admitting it to have been then recently brought into uſe, as 
ſome of the caſes ſeem to intimate (a), yet that being before the 
reſtraining and diſabling ſtatutes of the iſt and 13th of Elis.; the 
5 cuſtom which has ſo long prevailed i in this pariſh may have taken 
ll 8 it's ; riſe from a real comphſition, of which no other evidence can 
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(a) Vid. 1 79 nd her caſes wks cited. 1 : 10 2 
4 | | r nn 


m THE THIRTY-SEVENTH YEAR OF GEORGE ni. 


gow. be: (given! than the cuſage,/ which! i 18 ſufficient. 2 P 7. Min.. « 
$94 In Faction v. Walker and others; (a), upon a Media whe- 
ther che - vicar: or ĩmpropriator was entitled to the tithe of hops 
in fields and open places in the pariſh; of Furnbam, which the 
vicar claimed as ſmall: tithes, Ld. Ch. B. Hynner obſerved that 
the endowment of vicarages had, in general, if not altogether, 
been ſince the time of legal memory; that many of them were 
toft | and could only be proved by uſage; and it would be un- 
reaſonable: to expect proof of a preſcriptive right. 80 here, the 


fame ſort of evidence will ſupport the preſumption of w real com 


poſition; for the witneſſes who were examined in this caſe 
carried the uſage as far back as living teſtimony generally 
goes; and the other evidence of the declarations of perſons dead 
fills up the chaſm between that period: and the: caſe. of Chity 
v. Reeves in 16873 by the decree in that caſe the ſame 
uſage is ſtated to have been proved to exiſt for at leaſt ſixty 
years then paſt; and the exiſtence and legality of it were 


thereby expreſsly eſtabliſhed. And as it is admitted on all hands 


that hops are of novel introduction, there could not have been 


any particular mode of ſetting them out required by the com- 


mon law; and none having been pointed out by ſtatute, it 
muſt reſt upon uſage alone, either ſuch as had prevailed 


for forty years antecedent to the St. 2 &t9. 3 Ed. 6. c. 1 z., and 


thereby legalized, if the plant had been cultivated ſo long, or 
for any period prior to the 13th Elig. and therefore referable 
o and evidence of a real compoſition. In the caſe of Crouch 
v. Niſden (b), a prohibition was denied upon a libel in the Eccleſi- 
aſlical Court for the tithe of hops, upon a ſuggeſtion of a pre- 
ſeriptive modus to pay ſo much in lieu of the tithe; the Court 


ſaying that they would take notice that hops were not of ſo 
ancient a growth: but here it is not claimed as a preſeriptive 


right to ſet them out in this manner. And it is obſervable. 
* Tꝛoyſclen, J., who was conſidered to be peculiarly converſant 
in this branch of the law, ſaid in that and in another caſe in the 
ſame book (e) that it was then a queſtion how hops ſhould 
bed tithed, whether by the hill, the pole, or the buſhel or meaſure. 


The cafe of Chitty v. Reeves a); which was determined afterwards, 


is the more to be relied on, becauſe what is now contended by 
the occupier to be the euſtom was then ae upon by the 
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1797. impropriator, who cannot be ſuppoſed to have claimed: POP ripht 
Karen in à lefs benefciat manner than he was entitled to. As to the cafe 
oe : of Richard Gee v. Perch, in the Exchequer May 1704 (a), 'upog 
x hill filed againſt an occupier for not ſetting out the tithe in the 

pariſh of Orpington in Rent, and for an'account, where the Coutt 

by their decree declared that the method inſiſted on by the 
defendant for ſetting out his tithe of hops by ſtripping the binds 

from the poles and leaving the ſame in looſe heaps before 

the hops are picked and gathered was not a good ſetting out of 

the tithe of his hops, but that the hops ought to be picked 
and gathered from the bind before the ſame are tithable: the 
only matter in judgment there with reſpect to the hops was 
the manner of ſetting out the tithe in that particular pariſh 

of Orpington ; and ſo far the judgment of the Court is againſt 

the euftom of cutting the bind and leaving it on the ground; 
founded, no doubt, upon the periſhable nature of the commodity, 

which would ſoon decay after it was ſevered from the groundz 
if left there: but beyond that the decree cannot be conſidered 

as of any authority, being extrajudicial. The facts in the caſe 

of Bliſs v. Chandler, in the Exchequer Mich. 1720, were dif- 
| ferent from thoſe in the preſent caſe; for there the bind was cut 

and left on the ground for the impropriator to pick: it is true 

that in the decree the Court declared, according to what was ſup- 

poſed to have been decreed in Chitty v. Reeves (b), that hops were 

vo tithable-till they were \ picked, and ought to be paid in hind 

by the buſhel, vis. every tenth buſhel of the whole after picking : 

But it is evident upon referring to the decree itſelf, that that was 

a miſtake, and that the caſe of Chitty v. Reeves is miſreported 

in the note in Bunbury 20. Then came the caſe of Walton v. 

Tyers (c), which was ultimately decided in x the Houſe of Lords 


_y 


(a) There was a prior caſe of Cee, widow, * the VE 8 the Ay were pulled from 
v. Pereb, in M. 10 W. 3. where the parties | the bine or ſtem, at which time the tenth part 
in. intereſt were the ſame as in the other | is ſeverable from the nine paris, and the 
caſe of the ſame name, Richard Gee being tithes by law payable, —Both theſe cafes are 

che adminiſtrator of Gee, widow. It was a | cited from the decrees. Yue 8 Abr. 
bill by the farmer of the tithe of the rectory { 585. S. CG. 

of Orpingtox in Kent againſt an occupier for (4) The decrees of Bliſs v. Clandur, _ 
not ſetting out (amonglt others) his tithe of | whence this was quoted at the Bar, is ſtated 
hops: The court of Exchequer decreed that | to be made upon reading the decree in 
the cuſtom inſiſted on by the defendant of Chitty v. Reeves, and alſo the decrees in the 
paying 10s. per acre for the tithe of his | two before mentioned caſes of Gee V. Perch, 
hops is a void cuſtom, not warranted by | Vid, 8 Fin. Abr. 2. | 

law, and therefore that the defendant ought | (e) 5 376. P. C. 99+ 3 Bur. Be L. 
to account for his tithe for the time ſpeci- 459. OL ET 
fied, according to the value of the tenth part | 


— 


* 


* 
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m 17533 where it was held that the tithe ought to be ſet out | A 
after the hops were picked from the ſtem : there 'the appellant 

had ſet out che tithe of his hops by every tenth hill, ſevering 
che binds from the ſoil and leaving them on the poles; and it 
was held that this manner of ſetting them out was not good, 


but that the hops ought to be picked from the binds before they 


are tithable. But this was not a general declaration of the law 
reſpecting the manner of tithing hops, but a judgment referable 


to the particular caſe; ; for it appears by the report in Bro. P. C. 


that the general cuſtom in the pariſhes of Mickleham and Dorking 


where the cauſe aroſe was to ſet forth the tithe by every tenth 
meaſure after the hops were picked: and previous to the time 


when the diſpute aroſe, not only all the other occupiers but the 
appellant himſelf had ſet forth his tithes 1 in that manner; and 


therefore he was eſtopped from inſiſting upon any other manner of 


ſetting out the tithes, © But even if that caſe be taken as declaratory 


Knront 


againſt 


 Hartgev 


of the general rule with reſpect to tithing hops, yet it can only 


apply to caſes where no cuſtom exiſts of ſetting them out In | 
2 different manner, as in this caſe. Nor is there any thing 
unreaſonable in this cuſtom ; for generally ſpeaking any thing 
which is of the growth of the earth is tithable as ſoon 2 
it is ſevered from the ground; and it is only neceflary then 


for the occupier to ſeparate the tenth part from the other nine 


parts, Which is already done here by the manner of planting; 
and the not cutting the bind is for the benefit of the rector, 
becauſe of the periſhable quality of the flower, if it be not gathered 


ſoon after the plant is ſevered from the ground. But it would 


be very hard, if becauſe it had been determined chat for the be- 
nefit of the rector it ſhould not be ſevered and left on the ground 
therefore he was entitled to derive the advantage of the whole 
labour of the cultivator. It is ſtated in 3 Burn's Fee. L. 448. that 
wood when tithable is ſet out, while ſtanding, by the tenth acre 


pole or perch, or, when cut down, by the tenth faggot, &c. ag the 
cuſtom has been; which ſhews that ſuch a cuſtom may be good.” 
So graſs is only tithable after it is made into hay by cuſtom, 
for the tithe is due of common right as ſoon as it is ſevered 
and divided into graſs cocks! 7b: 427, 428. By T Lebn. 99. it 
ſhould ſeem that a cuſtom to ſet out the" tenth land of corn 
reckoning from the church, in lieu of all tithes of corn, may be 
Sood; though if the occupier in fraud of the cuſtom neglect to 


4 9 
manure or cultivate the tenth land in a proper manner, the 


Vor. VII. | : A a 


rector 


apain/t 
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rector will be entitled to take his tithe as at common law. But 
even at common law corn is tithable as ſoon as it is ſevered and 


ear 
ſhoeks is by cuſtom. Now the cuſtom in queſtion ſeems. ſo far 


convenient and beneficial to himſelf; and poſſibly he e alſo 


is the mode eſtabliſhed by the laws of the country. It has been 


ent, but that it is the only one in which juſtice can be ad- 


jury in this caſe; for though in general it is ſuppoſed that the 


Dert We need not now. inquire whether that caſe were or 


Lords : but if we were to canvaſs the propriety. of that determin- 
ation, my opinion would coincide with it; and it was there held 


relating to the tithes. of corn, where it was faid: that the tenth 
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ſet out in ſheaves; and the taking the tithe when ſet out in 
beneficial to the rector that he may take his tithe when moſt 


be entitled to the bind as well as the flower. 1 

Lord KENYON, Ch. J. As this is a queſtion af; great im- 
portance not only to the parties concerned in this cauſe but alſo to 
the public, it is right that it ſhould be ſettled at once. Whether 
tithes. be or be not a proper mode of providing for a numerous 
claſs of perſons of great reſpectability, the clergy, I will not 
preſume to ſay: It is ſufficient for us in a court of law, that this 


ſaid in the argument of this cafe that the manner of tithing 
on which the plaintiff inſiſts, is not only the moſt conveni- 


miniſtered to all the parties: but that is contradicted by the 


opinions of laymen are not favourable to the rights of the clergy, 
the jury who tried this cauſe ſaid in expreſs terms that the mode 
of tithing relied on by the plaintiff would be open to mueh injuſtice, 
I never before heard any objection made to the caſe of Mallon v. 


were not rightly decided; it is ſufficient to ſay that the decree 
made by the Court of Exchequer was affirmed: in the Houſe of 


that hops ought to be picked and gathered from the binds before 
they are tithable. But it has been contended that, though ſuch 
be the common law. mode of tithing hops, the uſage in this 
pariſh differing from it is good in point of law. In order to 
prove this ſome caſes have been cited, and among the reſt one 


part of the land ſhould be ſet out for tlie tithes: but by reading 
to the end of that caſe, it appears that ſuch a cuſtom cannot pre- 
vail, for Wray, Ch. J. there ſaid, that the cuſtom was againſt | 
reaſon and ſo void (a), That there may be a particular mode of 


eithing in . frriches. a modus Crna is ane clear: 


@ 1 Leon. 99. 2 f. War 869. | 1 
3 „ 


1 
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but che plaitriff's ccumfel eahtet Rate one fingle eaſe where a 
cuſtom has beeti held te de good by Which the party paying | 
tithes can be &xcuſed paying a part only of the tithe and fub- 
Alituting nothing elſe in lieu of the remainder. There may be a 
cuſtom to pay leſs than the whole tithe, where the perſon paying 
does ſomething in lieu of and as a compenſation to the par fon for 
the reſt; as in the inſtance of corn. By common law the tithe of 
corn is payable in eaves and fiot in ſfrocks: but if the farmer 
adds his own labour and takes care of it until it is made into 
chocks, he may by cuſtom be excuſed by paying only att eleventh 
or twelfth part of the torn: but in ſuch caſes the labour of the 
farmer added to the quantum of the tithe taken is conſidered to be an 
equivalent for the full tithes. But in no caſe whatever cati the 
farmer be excuſed by paying a part for the whole of the tithes 


of hops it was determined in Walton v. Tyers that a tenth part of tie 
hops, after it is ſevered from the binds, is to be paid to the owner 
of the tithes. But it is now faid that the hops are not to undergo 
that proceſs before the tithes are payable, for that it is ſufficient for 


hops are gathered. Now, independently of the above deciſion, 
and conſidering only the convenience and juſtice of the caſe, the 


require much care and cultivation; and if it were ſufficient for 
would not be cultivated in the ſame way, and leſs care would 
be beſtowed on the terith row than on the other nine. Then 


it was argued that the tithe owner did not even know the extent 


as to the tenth part of the hops. But in the caſe above mentioned 
of Walton v. Tyers' the contrary was determined; and this bears 


ago a diſpute (a) aroſe between the impropriator aud the vidar 
the clover with the ſtalles; but the Court of Exchequet' was of 


vicar was'entitted' to the tithe" of the clover ſekt 48 a fmall river” 


{2 


4) Vid, 2 r. Pain Com. 633. 


** 


| apninſt 


where he does or pays nothing in lieu of the reſt. In the caſe | 


the farmer to ſet out the tenth row, or the tenth Bill, before the 


propriety of that mode of tithing may well be doubted; Hops: 


of his own rights, for that'he was entitled to the teuth bind as well 


Katehr 


Hat 1s Er. 


the farmer to ſet out a tenth row, or tenth hill, perhaps the Whole 


ſome analogy to the eaſe of hay and clover: the tithe of hay is 
a great tithe; that of clover ſeed is a ſmall tithe ; and ſome years 


TeſpeQing ſome clover that was left for ſeed, the rector claiming 
opinion that the rector was not entitled to the ſtalks, and that che“ 


Tbe only ground that cod raiſe tlie poffibility of a deut in this! | 8 
caſe is, that there way have been a rei dp erect in ue RO 4 
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HalLskx. 


tithes in the pariſh. may be extended to hops as well as to other 


former trial is not ſufficient to repel the common law right, which 


legal mode of ſetting out tithes, but that the owner of; the tithes 
is entitled to the tenth part after the hops are ſevered from 


inſiſts on a cuſtom to pay a part, inſtead of «the whole, vafothe: 


e that he ſhall accept the thing in a Jels beneficial ftate 
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. % 


prior to the reſtraining and diſabling ſtatutes: but no adi « - 
ſuch a compoſition appears. A. real compoſition for all ſmall 


ſmall tithes. And though no written inſtrument can be produced 
ſhewing the agreement, every favourable intendment is made in 
theſe caſes, where the facts warrant ſach an intendment. But if 
this were an agreement to pay a part only of the thing itſelf, 
it cannot be ſupported as a compoſition: there mult. be a quid 
pro quo, which the party may be able to deſcribe to the Court. 

In the caſe cited from Sidlemiin, Mr. J. Tai zen ſaid it was not 
then ſettled whether hops were tithable by the hill, the x poll, or 
the buſhel : but that has been ſince ſettled, and we are now 
enabled to declare what the law is on this ſubject; and one 
part of that caſe is of importance as applicable to the. preſent, for 
there it was faid by the Court that there could not. be any 
cuſtom reſpecting hops, becauſe they were of modern intro- 
duction; ſo that there cannot be a modus decimandi for hops 
only. J am therefore clearly of opinion that the verdict given 
for the plaiatiff mult be ſet afide, and that a new trial muſt 


be granted, in order that he may have an opportunity. of proving 
(if he can) a real compoſition : the evidence given upon the 


is in favour of the defendant. 5 
A$SHHURST, J., declared himſelf of the mind's opinion. NE . 
GROSSE, J. The ground of the verdict i is, that the plaintiff had 

ſet out the tithes according to law: it appears by the evidence, 

given that he ſet them out by the tenth hill, and the queſtion is, 
whether that be or be not the legal method of ſetting out the 
tithes of hops; for unleſs it be, the action cannot be maintained. 

Now it was decided in Walton v. Tyers that this was: not the 


the binds... 
of tithing hops in general, ſome real compoſition may be iiiferreds: 
But the very thing contended for by the. plaintiff is illegal; he 


Then it was argued that whatever may be the mode 


thing. Taking the hops after they are picked and mekſuret is 
much more beneficial to the owner of the tithes than, taking 
them by the hill or row: then the queſtion comes: to this, whether 
we are to infer an agreement between him and the growers af 


nd 
s 


7 | than 
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| dall that in which he is by law entitled to have” it without any 
compenfafion- We could not infer ſuch an agreement, even 
if the introduction of hops 1 into this country had been wore 
ancient. The caſe of Chitty v. Reeves has been referred to 
in ſupport of this uſage: but it muſt be recollected that tat 


caſe was determined in 1686, and that the caſe of Walton | v. Tyers, 


the year 17533 and the reaſons given in ſupport of that caſe 
deſerve great attention, © that the mode of ſetting out the tithe 
of hops by meaſure after they are picked from the bind or ſtem 
is the faireſt and moſt equal method, and liable to the leaſt 
| inconvenience: whereas the method of tithing by every tenth 
hill is liable to great fraud; and the determination in that caſe 
was confirmed by the Houſe of Lords. Therefore as the plaintiff 
has not proved that which it was neceſſary for him to prove, 
namely, that he had ſet out the tithes regularly and ee 
to law, he cannot retain this verdict. 5 

LAWRENCE, J. If this caſe goes down to trial als. it . may he 
material for the plaintiffs counſel to conſider two of the caſes 
that have been cited to ſhew that the cuſtom to take the tithes 
in the way contended for by the plaintiff i is a good cuſtom 
in point of law. 'To the one, that the tenth part of the corn 


the cuſtom was againſt reaſon and void. The other, reſpecting 
dhe tithe of wood ſet out in the ſame way, is only a dictum of 
Dr. Wood (a), which is no authority i in a court of law; and belides, 


Payable for wood. 
Rule abſolute. 


(a) 3 Burn s Fee, L. #3; Wes Jnft 15. 2.4. 2. 180. But ſee Heb. 250. 


PRESTON A PATRONS» 
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5 . on a former Re to ſet it aſide for that defect. 
Chambre, who now ſhewed cauſe againſt that rule, ſaid that the 
application was made too early; that if the plaintiff had moved for 


an attachment for non-performance of the award, or taken any 
Vor. VII. | Bb other 


4 * o o * 
* ; s * 


which is contrary t to it, did not happen until long afterwards, | in 


when growing on the land might be ſet out as the tithes, Ld. Kenyon 
has already given the ſame anſwer that Wray Ch. J. gave, that 


that was at a time when it was vexata queſtio whether tithes were 
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1 an award 
be made on 
an improper 
ſtamp, and 
no applica- 
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in, unleſs the 
name of the 
proper coun- 
ty be inſert- 
ed in the 
bail- piece. 
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the penalty for 1 it, And that the award i in its preſent form might 


| at all. And 


regularly put 


been inſerted in the bail-piece inſtead of TI And he cited 


00 (CASES. I HILARY-' TERM 


other by ey 1 enforce it, this would have been a good Wieden 
But he obſerved that the award might even now be rendered 
a valid inftrument by procuring the Proper ſtawp, and paying 


116 £5 


be conſidered as A Wande and ſo not & ths Wan of ANF 7 malig 


+} 1 


The Court, agrecing with him bot et iS 


Surrn againſt MiLLER. 


"HE deferlain was arreſted on a Jatitat 1 in Surry, returnable 

in laſt Michaelmas term; at the time of the return the parties 
were in a ſtate of compromiſe, and fo continued until the 18th 
of January, when the defendant put in bail above, and gave notice 
thereof to the plaintiff But notwithſtanding. ſuch bail and 
notice, the plaintiff on the 19th of January procured an aſſign- 
ment of the bail bond; and on the 23d of January ſued out a 
bill of Middleſex againſt the defendant and his bail. Whereupon 
a rule was obtained, calling on the plaintiff to ſhew cauſe why 
the proceedings on the bail-bond ſhould not be ſtayed. | 


Reader now ſhewed cauſe againſt that rule; contending chat 
thoſe proceedings were regular, becauſe the bail above was not 
regularly put in in the firſt action, the county of Middle ex having 


F , 


Garnett v. Heaviſide, Barn. 63. e 


Lawes, in ſupport of the rule, b that che cafe cited hap- 
pened in the Common Pleas, the practice of which Court is no 
guide for the practice of this in general; much leſs ought it to 
be ſo in this particular inſtance, becauſe there are different filazers 
for different counties, whereas in this court there 18 only one 
filazer- ; 
But The Comer condi that this caſe of Garnett v.  Heavi F de was 
deciſive; and therefore they / — — 
n ; Diſcharged the rule. 


IN THE THIRTY-SEVENTH YEAR OF GEORGE m. 
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Hopozox and others » gain Br 1. 
Tus was an action of debt on Wnde dated in of Marel 
1780, in 1000 /. given by the defendant to Slack the plaintiffs' 
teſtator; to which the defendant pleaded that ee of action 
acerued before the defendant became bankrupt ; and on the trial 
a verdict was given for the FR OY to the nn of chis 
Court on a caſe reſerved. 
In the year 1778 the defendant orevatled on Slack, Ge plaintiffs 
teſtator, to become his ſurety for 50o/. to J. Greenzell, and 
accordingly they executed a joint and ſeveral bond, dated 10th 
Auguſt 1778, to Greenwell in 1000 l., conditioned for the pay- 
ment of 5ool. and intereſt on the 10th of February thin next. 


the 4th of March 1780 gave his bond to Slack; on which the 
action is brought; and the condition (after reciting the two former 
bonds and conditions) was that the defendant ſhould pay to 
Greenwell and Mheldon reſpectively the ſaid two ſeveral ſums 
of Fool. and 300. with intereſt, according to the true intent 


and meaning of thoſe two bonds, and in full diſcharge and ſatiſ- 


Slack his executors, &c. harmleſs and indemnified from all damages, 
Kc. which he or they ſhould ſuffer by reaſon of Slat#*s having 
become bound, &c. On the 15th of April 1786 the defendant 
became a bankrupt, and on the I ath of April 1788 he obtained 
his certificate. Wheldon proved the bond given to him under 
the defendant's commiſſion, and afterwards called on the plaintiffs,” 
as Slack's adminiſtrators,” who paid the n and warden on 
the 27th of May 1796. 


F. Vaughan for the plaintiffs. The" objection on whi ich- the 


chat his certificate is a bar to this action. 
8 kts 4 mY 

dates of the different inſtruments, and' "the Tangiuage uſe G in the 

15 Condition 


wo years afterwards Slack conſented to become ſurety for the | 
defendant for 300 l. to 7. Wheldin; and on the 1ſt of March 
1780 Slack and the defendant executed a bond to Wheldon in 
600 J., conditioned for the payment of 300 J. and intereſt to 
TWheldon on the iſt of September following. The defendant on 


faction thereof; and alſo that he (the defendant) ſhould ſave 


i , 11 4 +» 
Fein A 
Frida, 


Jan. 256, 


%s 


X. became 
bound as a 
ſurety with 
Y. to A. on 
the roth of 
Auguſt 1778, 
conditioned 


for payment 
in 6 months: 


On the 1ſt of 
March 1780 
he became 


bound with 


F. to B., 
conditioned 
for payment 
in 6 months ; 


On the 4th 


of March 


1780 T. be- 
came bound 


to A., con- 
ditioned for 
payment of 
the two for- 
mer bonds, 
and alſo to 
indemnify 
A. againſt 
thoſe two 
bonds: the 
money ſe- 
cured by the 
ſecond bond 
not being 
paid on the 
day when it 


became due, 


it was held 
that the laſt 
bond was 
thereby for- 

. feited. though 
A. was not 
called on to 


pay the mo- 


ney in the 
ſecond bond 
until after- 
wards, and 
that A. might 
prove it as a 


debt under A 
the commiſ- 
- fon of bank. 


rupt that 


defendant relies is, that tlie bond on w nich the ation is brought n . 
was - forfeited <hefore-the' defendants bankruptcy, that tlib debt“ N 
might have been proved under his omimfffoft, and. Con nſecuentig“ 
But by adrertiüg te o the” 


-forfeiture 
and before, 
pay ment. 
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1797. condition of this bond, it will appear to have been the manifeſt 
ee i intention of the parties that this ſhould only be conſidered as. 
dat a bond of indemnity, and that as the plaintiffs were not damnifieq 
belt. until after the defendant became a bankrupt, they have a right to 
enforce this bond at law. The condition of the bond in queſtion 

was to pay the two former bonds, and alſo to indemnify the 
plaintiffs? teſtator: but the condition is utterly impoſſible with 

regard to the firſt bond; for the day of payment of that bond was 

then paſt. This evidently ſhews that the parties only meant that 

this laſt bond ſhould be, not as the language of it in the former 

part of it imports for the payment of the firft bond on the 

day therein mentioned, but only as a bond of indemnity to Slack. 

And if that were ſo with reſpect to the firſt bond, the condition 

of the third bond ſhews that ſuch was alſo their intention reſpect- 

ing the ſecond bond; for it is conditioned for the payment of the 

two ſeveral ſums of 500 l. and 300 J. * according to the true 

intent and meaning of thoſe bonds. The intention of the parties 
therefore being clear, the Court may conſtrue the condition of 

this bond according to that intention, though wn the letter; 
according to what is faid in Cart. 109. | | 

Lord KENYoON, Ch. J. (Stopping Wood, BR was to hive m | 

for the defendant.) This queſtion has been at reſt for more than 

half a century. Where the debt accrues ſubſequent to the bank- 
ruptcy, it cannot be proved under the commiſſion. Many caſes of 

that ſort happened in the time of Lord Hardwicke, who regretted 

that he could not permit the creditors to come in under the com- 
miſſion: but this is one of thoſe caſes in which he would have had 

no difficulty; he would have been enabled by the rules of law 

to do what the juſtice of the caſe required, permitted the plaintiffs 

to prove their debt under the commiſſion. Where there is a 

| legal debt prior to the bankruptcy, there is no doubt but that the 
creditor may come in under the commiſſion, as was held in the 

caſe ex parte Winchefler, 1 Ath. 116., in which caſe, and alſo in 

that ex parte Groome, Ld. Hardwicke took this diſtinction; if the 

bond be forfeited at law before the bankruptcy, though in equity 

the money is not then payable, the Court will avail itſelf of 

the debt at law to protect the party who is in conſcience entitled: 

but if the bond be not forfeited before the bankruptcy, the creditor 


cannot prove his debt under the commiſſion. Then the queſtion 
here is whether the bond, on which the action is brought, were 


or were. not forfeited before the defendant became a bankrupt; 


. 
1 
1 
: 
' 
: 


f 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. og 
and: of that there can be no doubt. If the plaintiffs' teſtatör had 1797. 
only become ſurety for the defendant on the firſt bond, there r 1 
might have been ſome weight 1 in the argument of the plaintiffs: _ 
but he had joined in two bonds, and the bond in queſtion : 
was given to indemnify him againſt both thoſe bonds; now if 

any part of the condition of this bond were broken before the 
defendant's bankruptcy, the bond was forfeited at law, and the 
plaintiffs might have come in under the defendant's commiſſion, 
according to the caſes I have alluded to. If J abſtain from going 
into all the diſtinctions on this ſubject, it is becauſe Ld. Hard- 
wwicke explained and enlarged upon them all with great accuracy 
and perſpicuity in the caſes referred to: and it is ſufficient for 
me to refer in general to thoſe authorities, and to the ſabſequent 
caſes confirming Re. b 

GRosE, J. This bond is conditioned for the performance of 
two things ; the one for the payment of the ſums ſecured by the 
two former bonds, the other for the indemnity of the plaintiffs 
teſtator ; and if any part of the condition were broken, it is 
ſufficient. The plaintiffs“ argument 1s well founded, as applied 
to the firſt bond; the bond was ſo far conditioned to do an 
Impoſſible thing, to pay a ſum of money on a day then paſt : but 
the ſecond bond was not payable until afterwards, namely, on rl 
the iſt of September after the execution of the bond in queſtion z 5 [4 
but the money ſecured by that bond was not paid on the | 
iſt of September, and therefore the bond in queſtion was for- 
feited. In Perkins v. Kempland, 2 Bl. Rep. 1106, a bond given 
to ſecure an annuity was held to be forfeited becauſe one payment 
was not made on the day when it was due, the 19th.of January, 
though the money was paid on the iſt of February following (a). 
Now that caſe ſeems to be an authority for our determination 
in this, that the bond on which the action is brought was forfeited | 
before the defendant became a bankrupt, and therefore might 
have been proved under his commiſſion. _ 

LAawRENCE, J. Giving full effect to the plaintiff argument, : 
it only amounts to this that the condition of this bond was to 
indemnify the plaintiffs” teſtator againſt the firſt bond, to pay 
the money in the ſecond on the day when it ſhould become 
due, and allo to indemnify him againſt that bond: but the ſecond 


(a) See alſo Myllie v. Wilkes, Dongl. 519. 
Vol. VII. Cc 
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Honeson 


againſt 
BELL, 


Friday, 
Fan. 27 ch. 


After a de- 


viie to an tas 


fant in ven- 


tre ſa mere 
for life in 


caſe it ſhould 
be a ſon, re- 
mainder to 


ſuch iſſue 


male or the 


deſcendants 


of ſuch iſſue 


male of ſuch 
child as at 
the time of 


his death 
ſhould be his 

heir at law, 

and in caſe 


at the time 
of the death 


of ſuch 


child there 


ſhould be no 
ſuch iſſue 


male nor any 


deſcendants 


of ſuch iſſue 


male then 
living, or in 
caſe ſuch 


child ſhould 


not be a ſon, 


then over; 


the limita- 
tion over is 


not too re- 


mote to take 
effect. 
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part of chat condition not having been performed, this bond Y 
became forfeited, and conſequently it conſtituted a debt at law 4B 
capable of being proved under the defendant's commiſſion. - 


Judgment of nonfuit (a). 4 


(a) Vid. 2. 2 V. Martinnant, ante, 2 vol. 1003 and Martin V. cum, ante, 5 vol 640. 


Loge, 2 N = others, | 


Aae. 4g. | | 

A Car oat from the Court of Chancery for the opinion of 

the Judges of this court ſtated that George Blackall being 
poſſeſſed of a certain meſſuage and premiſes in Great Hazeley i in 
the county of Oxford, held by leaſe for years under the Dean and 
Canons of Minaſor, by will dated 23d April 1709 directed that 
his wife ſhould poſſeſs the manſion houſe during her Wwidowhood, 
and receive the rents and profits of the reſidue of the premiſes 
until ſhe ſhould marry or die, or until one of his ſons ſhould © 
attain the age of twenty-one years, which ſhould firſt happen; 
and from and after the death or marriage of his ſaid wife, which 
ſhould firſt happen, as for and concerning the ſaid manſion 
houſe, and as for and concerning the reſidue of the premiſes from 
and after the death or marriage of his ſaid. wife, or the time that 
one of his ſons ſhould attain the age of twenty-one, which ſhould | 


firſt happen, he bequeathed the ſame to his ſon 7 Bomas for life, 


and after his deceaſe then to ſuch iſſue male or the deſcendants of 
ſuch iſſue male of Thomas as at the time of his death ſhould be his 
heir at law ; and in caſe at the time of the death of Thomas there 


ſhould be no ſuch iſſue male nor any deſcendants of ſuch iſſue male 
then living, then he bequeathed the ſame in truſt to his (the 


teſtator s) ſon George Sawbridge for life, and after his deceaſe then 
to ſuch iſſue male or the deſcendants of ſuch iſſue male of his ſaid 


ſon as at the time of his death ſhould be his heir at law; and in 
caſe at the time of the death of the ſaid George Sowbridge 
there ſhould be no ſuch iſſue male nar any deſcendants "ot - 


fuch iſſue male then living, then he bequeathed the ſaid pre- 
miſes &c. to the child with which his (the teſtator s) wife was 
then enſient, in caſe it ſhould be a ſon, during his life, and after 
his deceaſe then to ſuch iſſue male or the deſcendants of ſuch iſſue 


male of ſuch child as at the time of tis death ſhould by his heir | 


IN THE THIRTY- vert. YEAR OF GEORGE 


at law; and in caſe at the time of the death of ſuch child there 1797. 
ſhould be no ſuch iſſue male nor any deſcendants of ſuch iſſue 3 
male then living, or in caſe ſuch child ſhould not be a ſon, then Fr if 
he bequeathed the ſame to Philippa Long her executors, &c. and others.” 
The teſtator died on the 1ft of June 1709, leaving his wife 

| Martha and two ſons, Thomas and George Sawbridge Blackall, 

him ſurviving; the executors named in the will proved the ſame 

in the proper Eccleſiaſtical Court and aſſented to the above bequeſt, 

Martha Blackall, the wife of the teſtator, at the time of making his 

will and of his death, was enſient with a ſon, Who was after- 
Wards porn and called Fohn Blackall; and SR Blackall after- 

wards died on the 16th September 1708. George Saobridge 

Blackall died on the 14th of April 1753, without iſſue. John 
Blackall died on the 5th March 1754 without iſſue; and T7, homas | 

Blackall died on the 2d March 1786 without iſſue. 

The queſtion directed to be made by the Lord . for 

the opinion of the Court of King's Bench was „Whether the 
limitation to Phili 2 Long were $906 in the events that have 
happened,” | 
Chambre for the plaintiff contended that the W ein: 
over to her was not too | remote. That depends on the queſtion 

whether an infant in ventre ſa mere muſt not be conſidered as a life 

in being for the preſent purpoſe, or if not ſo in ſtrictneſs whether 

the ſmall interval of time before the birtk is ſuch as the law will 

conſider as tending. to create A perpetuity, and therefore avoid 
lle limitation over. The uſual period allowed by law after which. 
an executory deviſe may take effect i is, a life or lives in being and 2 


twenty-one years afterwards, as ſettled in the caſe of the Duke of Lec, 2 1 5 
Norfolk (a), and other caſes grounded on the doctrine there fv ve 5 1 
eſtabliſhed. Every common caſe of a limitation over after a . 7 4 
deviſe to a life in being, with remainder in tail to his un- he . $4 
born iſſue, includes the ſame contingency as the preſent ; for the . e. 
tenant for life may die leaving his wife enſient: and the only. 
difference is that the period of geſtation occurs at the beginning; 
inſtead of the end of the firſt eſtate for life. But that cannot } 
vary the queſtion as far as it reſpects the tendency of any ſuch 
limitation to create a perpetuity. By the general rule of law an 
infant in ventre ſa mere 18 conſidered as a life i in being: this was 


Ca * 


| el K 108 f 
(a) 3 cb. ca. I, Palluc. 223. , ec 
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againſt 


BLAdx ALL 
and others. 


CASES IN HILARY. TERM: - 


oy 


„ in à late caſe of Doe d. Clathe v. Clarke: tion . 1 


was held that a poſthumous child ſhould take under a deviſe ot 


lands to © all and every ſuch child or children of B. as houlg 


cc. be living at the time of his deceaſe:” | and there the Court ſaid 


that independently of any queſtion of intention in the particular 


caſe, an infant in ventre ſa mere muſt be conſidered as a dba in 
being, He was then ſtopped by the Court. 


Eat, for two of the defendants, Ld: Macclesfield and ts 


who had a diſtinct intereſt from the others, reſted their claims, on 
the preſent caſe as ſtated, on the ſame point (5). 


Mood was procceding to argue for the other Aoki: "a 


the Court expreſſed themſelves ſo clearly ſatisfied that the ultimate 
limitation to the plaintiff was good, that he declined arguing 
the point; ſaying that he had no reaſon, from the view he had 


taken of the ſubje, to e that he ſhould be able to alter their 
opinion. 


Lord KENYON, Ch. J. The * Nel executory deviſes 


have conformed to the rules laid down in the conſtruction of 
legal limitations, and the Courts have ſaid that the eſtate ſhall 
not be unalienable by executory deviſes for a longer time than 
is allowed by the limitations of a common law conveyance. In 
marriage ſettlements the eſtate may be limited to the firſt and 
other ſons of the marriage in tail, and until the perſon to whom 
the laſt remainder is limited is of age the eſtate is unalienable. In 


conformity to that rule the Courts have ſaid ſo far we will allow 


executory deviſes to be good. To ſupport this poſition I could 
refer to many deciſions : but it is ſufficient to refer to the Duke of 
Norfolt's caſe, in which all the learning on this head was gone 
into; and from that time to the preſent every Judge has acquieſced 
in that deciſion. It is an eſtabliſhed rule that an executory deviſe 
18 good if it muſt neceſſarily happen within a life or lives in being 


and twenty-one years, and the fraction of another year, allowing 
for the time of geſtation, 


— 


(a) 2 H. Black. 399. Vide alſo 1 P. Vnt. 60 For the purpoſe of ating: the caſe for 


246. 486. 2 P. Mis. 692. 2 Freem. 223. | the opinion of this Court on the validity of 
2 Ak. 117. 1 Vi, 106. Cowp. zog., ante, the ultimate limitation, the plaintiffs name 
5 vol. 49. Another ſet of caſes, as 1 ef. was direfied by the Lord Chancellor to be 
111. 2 Bro. Ch. Rep. 38 and 63. feems to | inferted in the will inſtead of the words ; 
have proceeded upon the preſumption of an | © /uch perſons as ſpall then be my legal repri- 
Intention to the contrary in the perſon un- | Tae under which: deſcription theſe 
der whoſe will the infant claimed; and vid. two defendants claimed, 
2. Bro. Ch, Rep. 3 20. | 


M 5: LAWRENCE) 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


| LAWRENCE, J. The deviſe over in this caſe muſt take effect, | 
if at all, after a life which muſt be in being within nine months 
altert the deviſor's n W Sts e e iunt 62 h 
The allowing centifitate was \aftarwande ſent. to tha tank: | 
Chancellor. 0 | 


Tris caſe has been argued before us by counſel, We have 
conſidered it, and are of opinion that the limitation to Philip a 
Long 18 2 in the ev events! Ls have 255 


ä 


Kenyon, 


Feb, oth To | 
Po oa N. GRrosx, 
8. LawnaNCE. 


of years ; at length it was extended a little 
farther, namely, to a child in ventre ſa mere 
at the time of the father's death, becauſe 
as that contingency muſt neceſſarily happen 
within leſs than nine months after the death 
of a perſon in being, that conſfruction would 
introduce no inconvenience ; and the rule has 
ia many inſtances been extended to twenty- 
one years after the death of: a perſon in be- 
| ing, as in that caſe likewiſe there is no 


danger of a ee ” M.S. Ke C 


6 rg e M, 2 
1 n Hence Hear, 2. 


2 Piles Abr, Aer . 


(a) In Goodtitle d. Gurnall v. Wood, 23d of 
June 1740, C. B. Ld. Ch. J. Milles, in deliver- 
ing the opinion of the Court, ſaid, «© They 
(namely, executory deviſes) have not been 
conſidered as bare poſſibilities, but as cer- 
tain intereſts and eſtates, and have been re- 
ſembled to contingent remainders in all | 
other reſpects, only they have been put 
under ſome reftraints to prevent perpetui- 
ties; as, firſt, it was held that the contin- 
gency muſt happen within the compaſs of a 
life or lives in being or a reaſonable number l 


Doe on the Demiſe of evan and Wife an 
Morea. 0 


% 


AT the trial of this . before Mr. juſtice Heath: at t the laſt 
| aſſizes for the county of Monmouth, a verdict was found 


for the plaintiff, ſubject to the inen of this Court on the follow- 
ing caſe. 


H. Lewis, being ſeiſed in fee of ake.:aremifes in queſtion, 
Which are copyhold of inheritance within the manor of Trellegg, 
and which deſcended to him ex parte maternà, on the 7th of July 
1785 duly ſurrendered them to the uſe of himſelf and his aſſigns 
for life, with remainder to the uſe of ſuch perſons and for ſuch 


will atteſted by three witneſſes appoint, remainder in default of appointment, to himſelf 3 
which he made a mortgage and ſurrendered to the uſe of the mortgagee in fee, 
the principal and intereſt ſurrendered again to the mortgagor: 
broken, and that the eſtate deſcended to the paternal heir. 


a — eſtates 


W 


Vor. VI. D d 


4. JON. + 


103 


3 | 


5 165 * 
again, 
BLACKALL 


and others. 


/ 


W. H. eee, i 


Friday, 
Jan. 27th, ; 


One ſeiſed in 
fee of a 
copybold of 
inheritance 
by deſcent - 
ex parte ma- 
terra ſur- 
rendered the 
ſame to the 
uſe of him- 
ſelf for life, 
remainder 
to ſuch per- 


ſons and for 


ſuch eſtates 

as he ſhould 
by deed or 
in fee; after. 


who upon re-payment of 
held that the line of deſcent was , 


a: CASES: TN HILARY. TERM | 


1707. eſtates 36 he' ſhout by deed or will ſigned in the 3 of are 


8 witneſſes dif ect, with. remaifider over in default of appointment gy 


— 


SC — — — —— ont 
. — : ” I 
— 
— 2 s 
— 
2 * 
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1 Hana deviſe to his heirs and aſſigus according to the cuſtom of the + 
| N . e manor. On the 6th Auguſt 1788 at a · Court Baron of the manor 
i H. Lewis ſuftenidered the premiſes to the uſe of J. Balduin 
6 his cuſtomary heirs and aſſigns, to hold to the uſe of F. Baldwin 
1 and his cuſtomary heirs and aſſigns. At the foot of the ſurrender 
„ a memorandum was written that the ſurrender was. made for 
4 ſecuring the re- payment of 10001. and intereſt then due from 

li | Lewis to Baldwin, and that after payment thereof the premiſes 
1 were to revert to and follow the uſes of the above mentioned 
. ſurrender made by Lewis on the 7th Fuly 1785; And Baldwin 
[HH was thereupon admitted tenant. In 1792 Baldꝛoin died ſeiſed, and 
[i on his deith* the premiſes deſcended to his infant ſon and cuſtom- 
is | : 7 ary heir; and ſoon afterwards Lewis paid the mortgage-money 
[4 5 and farerel to Baldwin's executor. In March 1794 J. Baldwin 
. | the infant appeared perſonally before the lord of the manor out 
„ of court, and was admitted tenant of the premiſes in queſtion 
1 to hold to him his heirs and aſſigns according to the cuſtom of the 
"I - manor ;z and on the ſame day the infant by virtue of an order. of 
„ 90 the Court of Chancery ſurrendered the premiſes into the hands of 
I | che lord, to the uſe of the ſaid H. Lewis his heirs and aſſigns 
5 according to the cuſtom of the manor. On the 11th of April 
„ 1794 at a Court Baron . Lewis was admitted tenant of the 
FR premiſes to hold to him his heirs and aſſigns according to the 
ky cuſtom of the manor, and on the 11th of Fanuary 179 5 he died. 
„ inteſtate. St Jannah Harman, one of the plaintiffs, is the paternal 
by | heir of H. Lewis, and the defendant is his maternal heir. The 
Fi queſtion for the opinion of the Court is, whether on the death of 
. ö H. Lewis the premiſes in queſtion deſcended to his maternal or 
. 0 paternal heir? 5 

N ah Dauncey for the plaintiff was ſtopped by the Coutt, 
i Ruſſell for the defendant aid, that the only ground on which 
Mp he could reſt the defendant” > title was, that the legal eſtate re- 
„ mained in H. Lewes notwithſtanding the ſurrender to Baldwin 
5 Y the mortgagee, who had an equitable intereſt only. For at the 
1 time of ſuch ſurrender H. Lewis had only an eſtate for life with 
i a power of appointment by deed or will atteſted by three wit- 
i neſſes; and no ſuch appointment having been made, the legal 
i eſtate was not deveſted from him by the ſurrender in fee Fa | 
WW 


Baldwin, unleſs it could operate upon the reverſion in fee, in 


default 


10 


N THE TRIRTY-SEVENTIH YEAR OF GEORGE ul. 


default of appointment. The defendant. therefore, as heir ex 
parte maternà, is n according to the caſe of Abbot v. Burton, 


Salk. 590. 
Lord KENYON, ch. * 


point i in this caſe, I ſhould think that an appointment by Lewis 
by deed would have been good, though not executed. in the pre- 
ſence of three (a) witneſſes, and that that number of witneſſes 
only applied to an appointment by will. 
to conſider that point here. 
the mortgagee was not merely of an equitable, but of the legal, 


eſtate; Baldwin was admitted in fee under it; and his heir at 


law ſurrendered to Lewis in fee, This then is like a feoffment 


and refeoffment (5), which, it has been long ſettled, breaks the 
line of deſcent; and conſequently the leflor of the plaintiff who 


is the heir ex parte paterna is entitled to recover. 


If it were ks to 3 that 


rog 


1797. 

— 
Dos dem. 
HarMan 


_ againſt 
Mozcav, 


But it is immaterial 
The furrender in favour of Baldwin 


Poſtea to the plaintiff. : 


(a) It was ſtated at the bar, though it did 


fat atteſted by three witneſſes. Va. 


The EN again The Inhabitants of LLANBEDE RGOCH. 


1 juſtices removed the pauper and his family from 

Llanbedergoch to Pentraeth both in the county of Angleſea ; 
the Seſſions on appeal quaſhed the order of removal, ſubject to 
the opinion of this Court on the following caſe. _ 

Ihe pauper was tenant of a tenement in the pariſh of Lleckyle- 
had, called Peurhbyw, under JV. Griyfith for the year 1705. At 
May 1 795 he received notice to quit Peurbyi at the All Saints 
following. The pauper ſaid he had no place to go to, and 


it compelled to quit he would take down a barn he had built 


upon the farm, and cut the gorſe that grew on the hedges. 
Crifith then ſaid, ſuppoſing we exchange, you ſhall go to Weg 
Emid, a tenement in the pariſh of Llanbedergoch that Griffith 
then occupied under Pritchard at the yearly rent of 10. 105., to 
which the pauper agreed, and prothiſed not to take down the barn 
at Peurkyww, It was then agreed between them that they were 


not to mention to any perſon that the pauper was to go to meyi | 


Enid, leſt the reſpondents ſhould. hear of it and prevent the 


pauper getting into poſſeſſion of Weyd Emdd., The pauper was 
apprehenſive that they would not conſent to his coming to their 


| pariſh, 


(3) Vid. Co. Lit. 12. 3. Price v. Lang- 
not appear in the caſe, that this deed was in | Ford, 1 Shoe. 93. Salt. 337. and Ceorth. 


| Setardey, 
Jan 2 8 th o 


Held that a 
perion, who, 
after refiding 
on a tene- 
ment of 101. 
per annum 
for twenty- 
nine days, 
was forcibly 
prevented re. . 
ſiding there 
eleven days 
more, did 
not chereby 
gain a ſet- 
tlement.— 
A reſidence 
ſor forty 
days is in- 
diſpenſably 
neceſſary for 
that purpoſe. 
This Courc 
will not infer 
fraud from 
circumſtan- 
ces: fraud 
muſt be ſtated 
in expreſs 


: terms. 
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1797. 
The Kine 


againſt 


The Inbabit- 
ants of 


LLANBE- 
DERGOCH, 


— 


CASES IN HILARY. TERM 
pariſh, he being a man of bad character. On the 16th of Sa 


” 


1795 the pauper and his family removed from Peurſyuo to 


Weyl Emdd. He did not remove his furniture there, leſt the 
reſpondents mould ſee him, he having been informed that if he 
could get into poſſeſſion of a tenement of 101. a- year and ſleep 


in the houſe for one night he could not be turned out of poſſeſſion, 
Er. 22 would not have let the pauper into poſſeſſion of Næyil Emdd 


but for the purpoſe of inducing him to quit Peurkyw and 'to 
prevent his taking down the barn; yet he thought him a reſponſible 
perſon. The pariſhioners of Pentractb were not privy to the 
tranſaction. The pauper reſided twenty- nine days on the pre- 
miſes, when Pritchard aided by ſome. of the pariſhioners of Llan- 
bedergoch, the overſeers of the poor of the pariſh of Llanbedergoch 
being then with them, forcibly removed him and his family from 
the tenement called Weyft Emidd, and thereby prevented him from 
reſiding i in the tenement for the term of one year, or for forty days 


part thereof,, whereby a legal ſettlement might have been gained; 


and he has ever ſince been. forcibly. kept out of the poſſeſſion of 
the tenement. The pauper' did not do any other act to gain 
a ſettlement in Llanbedergoch. He was afterwards taken up at 
Pentraeth, and ſent under a vagrants' paſs to the pariſh of Llanbe- 
dergoch. The pauper's place of legal ſettlement prior to his 
taking the tenement called Weyl Emdd was in the pariſh of 
Pentraeth. | 

Gibbs in ſupport of the order 1 Seffions. It is clear that if the 
pauper had reſided on the tenement in Llanbedergoch forty days he 
would thereby have gained a ſettlement ; it being immaterial whe- 
ther or not he paid any rent for it. R. v. The Inhabitants of Fil- 
longley ; ante, 1 vol. 458. Then, as be was by force-prevented by 


the overſeers and pariſhioners of Llanbedergoch from reſiding there 


ſo long, he ought to have the benefit of that ſettlement 3 other- 
wile they would be taking advantage of their own wrong. If the 
pauper had by fraud obtained and kept the poſſeſſion of a , houſe 
for forty days, the circumſtance of the fraud would have pre- 
- vented his gaining a ſettlement ; ; and if fo, the fraud uſed by the 
pariſh officers ought not to defeat his ſettlement. In the caſe of 
hiring and ſervice it has been determined that if the maſter 
fraudulently diſcharge the ſervant juſt before. the expiration of 
the year, it will not defeat the ſervant's ſettlement (a); and the 


*. LE 


(%) Vid. Baftland v. Withorfeley, i bi. 6. 1115 
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IN THE TEARTY- SEVENTH YEAR oF Dekor III. 


uns reuldenag viſualty upplies to à ſettlement to be Plies by 
any vther cdl In Anfwer to an bbſervatien fromthe Court,” 
that no fraud wab ftated in the caſe, and that Fraud cbuld tot be 
prefumdd, tre- ahl That it "Wis Hiäted äs 4 fact in the Eble tliat ths 
pariſh- offivers uſedl o fb Prevetit the paüper's Saining a ſettle. 
ment in Llunbr des uch, Aid chat force impked fraud; aud that 
' where the facts conſtiviting the fraud weie ſtated, it ws not ne. 1 
ceſſary that fraud ſhould be found in expreſs terms. 9 
ee, and Ellis ct were ftopped by the Court. 


Lord KEN TON, Ch. J. In order to gain a fettlement by es, 


on a tenement of 10. per annum, it is abſolutely neceſfary thi 


the party ſhould reſide there for forty days. With regard to the 


fraud, which is ſuggeſted : where a cale is pregnant with cir- 
cumſtances of fraud, the Court have repeatedly faid they cantiot 
infer fraud; that fraud is a fact to be win are ſtated. It was 
ſo ſaid in R. v. Preſton, Burr. 8. C. 10 (a). | 


Per Curiam WO. Order of Schön, quad 


(a) Vid. R. v. Tamworth, Arr. a 00 Mr. Juſtice Abburf was 3 


57743 R. v. Tedfor 4, ib. 50 and R. v. 


Fillongley, ante, 1 vol. 461. until the gth . Frbrkety 5 bs 


- 


The King againſt The Juſtices of Suss x. 


A Ruin was 4 in the laſt term calling on the defeadanith 
=. thew. cauſe "Wy - a mandamus mould not * 0 direQing 

juftices for the removal of 7. Ahead his wife ad children. 
appeared that in point of fact there are two diviſions, though not 
legally recognized, in the county of Suſſex, the Eaſtern and 
Weſtern, though there is but one commiſſion of the peace for 
the whole county; and the Quarter Seſſions are always held 
firſt in the Weſtern, and afterwards adjourned into the Eaſtern, 
diviſion. The Seſſions commence in the Weſtern diviſion on the 
| Tueſday, The removal i in queſtion was made on the Wedne/day, 
being the 13th Tuly 1796, to the pariſh of Peaſinarſb, which is 
ſituated in the Eaſtern diviſion's the adjournment day into which 
was on the Friday following. The appeal was not lodged at-that 
Seſſions, but was preferred at the next Ober Seſſions held by 
adjournment! in the ſame Eaſtern diviſion. An objection was there 


made that it came too late, and the Seſſions, after hearing evidence 
Vor. VII. E e of 


It 


28 
1 
1 6 7 8 " 
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1 habit 


Aüts 6 
LIAN BE. 
D ERGO OGH. 


this day, and was not able to attend in court 


| Saturday, 
Jan. 28th. 


Where the 
Quarter 

Seſſions are 
held at. two 
different 

places in the 
county, the 
one being an 
adjournment 
only from the 


other, and 


an order of 
removal is 
executed af. 
ter the be- 
ginning of 


the original 


Seſſions but 
before the 
adjourned 
Seſſions, an 
appeal at the 
next enſuing 
adjourned 
Seſſions is in 


time, and 


ought to de 
received. 
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of the facts, and taking into conſideration the diftarine: of the 
appellant: Pariſh, were of opinion that the adjournment Seſſions 
in Fuly were the next poſſible Seſſions at which the appeal ought 


to have been preferred; that it was now too late, and that oy 


had no juriſdiction to examine into the merits of the appeal. 
Leach now ſhewed cauſe. . The Seſſions having determined that 


in point of fact the pariſh to which the removal was made might 


have appealed to the. adjourned Seſſions held in the Eaftern 
diviſion in Fuly, within which diſtrict the cauſe aroſe, the only 


queſtion is, whether in point of law the pariſh were not bound 


to lodge their appeal then. Although | the diviſions, of the 


county are not legally ſo conſtituted, yet the practice of holding 
the Seſſions i in the manner ftated has been invariably obſerved; 


and therefore all perſons refiding within the juriſdiction muſt 


be taken to be cognizant of, and are bound by, it. The adjourn- 


ment day! is on the Friday, and therefore in reſpect to the in- 


habitants of the Eaſtern diviſion the Seſſions do not commence 
till that day; and the removal having taken place on the Wedneſ- 


day preceding, the appellant pariſh ought to have entered their 


appeal on the Friday, purſuant to the conſtant practice; and he 
cited 19 Vin. Abr. 356. Pl. 2. and 1 Sid. 149. to this effect. But 
if that were otherwiſe, and the act of parliament requiring 
the appeal to be made at the next Seſſions muſt be conſtrued with 


reference to the original Seſſions, and not to that held at another 


place by adjournment, ſtill this application cannot be ſuſtained; 
for in that caſe the appeal ought to have been preferred to 


| the original Seſſions held in O#ober, and not to the adjourned one, 


to which it was made. 


muſt be diſcharged. 


Partington and Bayley contra were ſtopped by whe Court. 

Lord KENYoON, Ch. J. The convenience and Juſtice of the 
caſe are ſo obviouſly in conformity with the ſtrict letter of the 
ſtatute (a) that there can be no doubt on the proper con- 
AruQion of it. There is but one commiſſion of the peace, and 
one Quarter Seſſions held for the county in each quarter; although 
for convenience the magiſtrates hold the Seſſions firſt in one 
part of the county, and then by adjournment in the other 
part. The next Quarter Seſſions therefore muſt neceſſarily mean 
che next original Quarter Seſſions held for the county; for the 


| $5 


Therefore, quacungue a: this rule 


Y Elim. c. 2. 1014 
| adjournment 
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ee is only a continuation of the! ſame Seſſions. The 

removal therefore having been made after the commencement 
of the July Seſſions, che appeal was properly preferred at the 
October Seſſions following. Neither is there any thing in the 
objection that it ought then to have been made to the original 
Seſſions in Ofober, for that would be directly contrary to the 
practice which has always prevailed in counties where the Seſſions 
are adjourned from one place to another within the county; and 
his Lordſhip referred to R. v. Monks Ri ae (a), and R. v. 
Hinderclave G0. 7 N | 


Per Curiam, Rule abſal ute. 


5 a) 2 Conft's Bott, 334 Bi (8) 2. 835. 


Forrxx and others _ againſt Pursr. 


PHE defendant, having been arreſted on the 21ſt of November 
by the ſheriff of Middle ger at the ſuit of the plaintiffs, was 


permitted 1 to go at large on an undertaking given by his attorney 


for his appearance. Bail above not Having been put in in time, 
or bail-bond taken, the plaintiffs brought an action againſt the 
ſeriff for an eſcape. On the 7th of January the defendant became 
a bankrupt. On the 26th of this month notice of bail was given, 


offering to pay the coſts of the action brought againſt him. 
Lawes oppoſed the juſtifying of the bail. This is a queſtion 
of conſiderable importance; and this oppoſition to the juſtification 
of bail is made in order to put a ſtop to a practice introduced by 
the ſheriffs“ officers, in direct oppoſition to the ſtat. 23 U. 6. 
c. 9., of ſubſtituting this kind of undertaking for a bail-bond, 
and which has of late years -inoreaſed to a great degree. This 
practice was evidently introduced for the emolument of the 
officers; and it ought to be checked becauſe it operates to the 


prejudice of the plaintiffs, and ſometimes even to that of de- 


fendants. By the ſtat. 23 Hex. G. c. 9., the fees of the officers on 


taking bail-bonds are limited; whereas thoſe exacted when theſe 


undertakings are given are not limited by any rule, but depend 
on the conſcience of the officer. The plaintiff alſo is prejudiced ; 


becauſe if a bail-bond be taken, he has a right under the flat. 


4 An. c. 16. L 20. to call for an aſſignment of it: whereas this 


Pradlice deprives him of that ſecurity, and occaſions conſiderable 
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the appear- 
of a bail- 


tiff's aſſent, 
and now a motion was made to juſtify theſe bail, the fheriff 
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If a ſheriff's 
officer upon 

an arreſt take 
an under. 
taking for 


ance of the 
party inſtead 


bond with- 
out the plain- 


and bail 
above is not 
duly put in, 


liable to an 
action for au 
eſcape, and 
the Court 
will not re- 
lieve him by 
permitting 
him to put 
in and juſtify 


Wards. 
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1999. Aly, > I che inftance of ruling the Men. a term nity 
1 loft, Beſides, it was ſolemnly determined in Rogers rang 


FuLlter 

A that ſuch an undertaking as the preſent was Allegal. 
T mo” | 

Hendenſbm contra. In almoſt all the eaſes in Which an dt 


tachment has been moved for againſt the ſheriff, the Oouttz 
have affiſted the ſheriff and the defendant, if they could put 
the plaintiff in the ſame ſnuation in which he was before 
the irregularity happened. Here the ſlreriff offered to pay the 
| coſts of the action brought againſt him, and to put in good 
bail, which was all the plaintiff could have had if à bail 
bond had been regularly taken. The ſheriff is not bound in all 
caſes to take a bail-bond; he may let the defendant out of cuſtody 
at his peril, it being ſufficient that he has him at the return 
of the writ. Atkinſon v. Matti ifon, ante, 2 vol. 172. But the 
„ plaintiffs alſo have been irregular 1 in their proceedings; they ſhould 
| have ruled the ſheriff to retuin the writ before they ſued the ſheriff 
The obſervations made on the extortion of the ſheriffs officers 
may be laid out of the caſe, there being no pretence to ſay that 
any extortion was praQtiſed in this inſtance: : whenever ſuch a cafe 
ariſes, it will be ſufficient to 8 0 the offender. Gr 
Lord Kenyon, Ch, J. I am of opinion that the ball ogy 
not to be permitted to juſtify in this caſe. There is no doubt 
but that many undertakings to put in bail have been enforced by 
this Court, where the plaintiff or his attorney has accepted the 
undertaking - in ſuch a caſe the acceptance being the act of the 
party, he has no reaſon to complain that a bail: bond was not 
given. But infinite miſchief and inconvenience would follow if 
we were to permit this practice to obtain. The Legiſlature; being 
aware of the extortion that might be practiſed by ſheriffs 
officers on an arreſt, endeavoured to guard againſt it as well as 
they could; and by the flat. 23 Hen. 6. c. g. they pointed out 
the manner in which bail-bonds ſhould be taken, with the fees 
of the officers, and declared that all other obligations, not war- 
ranted by the act, ſhould be void; and the ſame reaſon that 
applies to bonds equally applies to other undertakings. I fully 
ſubſcribe my opinion to the caſe of Rogers v. Reeves, where a 
diſtinQtion between undertakings to the party and thoſe to the 
bailiff was anxiouſly taken; and here if the plaintiffs had accepted 
the undertaking, all would have been well. But this is @ novel 
experiment, and if it were ſucceſsful it would Ipdi a. doe 1 
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groſs impoſition.” 1 will not enter into the queſtion whether the b 
plaintiff would be 1 in 2- better or worſe ſituation if this practice 


13 210 
were to prevail: but we ought to prevent as far as we can the 


ſſmeriffs officer deſtroying the wiſe proviſions of the ſtat. 23 H. 6. 


by fixing the price of his own, ee inſtead af ck 
\ with the requiſitions of the act. 4 


1 


- ASHHURST, J. Neither the ſheriff, or "his | ie ought to 


1111 1 


hey favor to any perſon precſte by. them : hey) g on all 


SCRA 


' Gros, J. The ſheriffs', officer in this * ſeems. t to. have 
ated contrary | to his duty; and the obſervations made on this 


praQtice by... the plaintiff's 8 counſel are warranted by a great deal 


. 1290 e 


: 7 experience that | 2 have had on this ſubject. Inſtead of taking 
2 i bail-bond as the ſtatute requires, he Has taken another kind of 


vet „„ 


be which be . 3 . own, pries; % TT theredors. if + we were to 


2 a ww 4208 17 F. . hs 


encourage this practice, we ſhould be giving ali encouragement 
to the ſheriffs' officers to infringe the law. This is a Practice 


injurious to the plaintiff as well as to the deſendant; and if this 
application be made on behalf. of the, theriff, he, is not entitled | 
to any indulgence. becauſe he has broken the law; if it come 


g 


oa 


from the defendant, che a anſwer | is, that he Tg conſgired with the 


8 


ſberiff, and therefore we will not aſſiſt him, 8 


. 1 
LawRENCE, 8 The caſe of Ailinſis v. Matten does not 
apply to this caſe: it does not prove that the ſheriff may diſ⸗ 


charge adefendant on an arreſt without. taking a bail-tond; it only 
ſhews that if he does let the defendant out of cuſtody, he may 


N 4 0 5 


retake him before the return of the writ, without being liable to an 
aQtion for a falſe impriſonment. | But the miſchiefs, againſt which 


the Legiſlature intended to guard by the ſtat. 2 3 Hen. 6., would 
not be prevented if this conduct of the ſheriffs officer were to be 


the ſtat. 23 Hen. 6. This practice would be injurious to the 
plaintiff and oppreflive on the defendant, The. former would be 


| deprived of the remedies which the law has given! him; and the lat- 
ter would be ſubject to the extortion of the ſheriff? officers. Here | 


&"\f 
the officer « comes for a favor, but be is not in a ſituation 1 to alk i it. 
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If the plaintiff or his attorney had indeed conſented 
to accept the undertaking, that would have varied the caſe: but 


this is an attempt to compel him to accept it, in contravention of 
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A recovery 
in ejectment 
againſt the 
wife can 
not be given 
in evidence 
in an aQion 
againſt the 
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Tur was an action of” treſpaſs for meſne profits,” 
in the name of the nominal plaintiff in ejectment, and it was 
tried before Mr. Juſtice Rooke at the laſt ſummer” affites' at York: 
The notice of declaration in ejeccment was ſerved öfl the wil 
only, and in her own name only. It was proved that ber kat. 
band allowed her a ſeparate maintenance, and that he Bad not 
been near her for many years. The ſteward of the Teifth "of 
the plaintiff proved that the houſe belonged to the wife, and that 
ſhe had paid the rent up to May 1794. The artet Judge 
refuſed to receive the Judgment 1 in Jectment f in ebldleee "apa gain 
the huſband. The laintff, not being able to prove Ach the t 5 
-vithout the judgment! in gectment, was rionſlited.” zz bitod- e , 
In the laſt term. a rule, Was obtained, eilig of the! tene nth 
her cauſe 5, the boni mould i not be . aide; rh 1105 
which | TT e HIT ily 898 fg 
t now to have ſhewn Alls: but 
Law and 8 2 Heywood were called on to Kn "me 20 2 
In Male, ert v. Harris (a), Lord Holl faid « A recovery ' in Let. 
| ment binds the right and intereſt of him that has the inheritance, 3 
and makes a title in. the plaintiff,” | Then if the recovery in 750 
ment make a title in the plaintiff, it is evidence i in rem as to 
purpole, though the parties be not the ſame. At all events he 
_ recovery in eſectment was. evidence againſt the wife. In lin . | 
Parkin (5), Lord Mansfield i in delivering the opinion of all the 
Judges { ſaid © The tenant is concluded by. the judgment, and cannot 
controvert jp title; P and «This judgment like all. others of [ 
concludes the parties as to the ſubject matter of it.“ ; Though 
therefore the action is brought againſt the buſband. and wife, the 
one may be acquitted and the other found guilty of the treſpaſs; 
and in this way of conſidering the queſtion the judgment. ig 
ejectment may be admitted as evidence to affect the wife, but nat 
the huſband, who is only joined for conformity, Butt. 
The Court ſaid that the judgment in ejectment could. not be 
admitted as evidence againſt the huſband becauſe he was 10 part] 
to that ſuit. That what was ſaid by Lord Holt | in the caſe refer ed 


i” muſt be conſidered wh reference to the ſudlegg This the | 


„ 00 Salk, 258. 05 2 Birr. 6684 
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000 of Aſtin * v. Parkin alſo thewed' that! the recovery In ejebt⸗ 
ment operated as an eſtoppel to the S urtiar to cotitrovert the 
plaintiff”s title. That in this caſe there was no evidehce of the 


treſpaſs but the judgment in ejectment; ant that the wife's con. 
feſſioi of 1x tteſpaſs committed by her could not be given in 
evidence to affect the n. in an action 1 in which he is liable 
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Tr, Alis » was an n ation of {treſpaſs brought "Re late ſhe riff 
2 
"If Yorkſhire for taking, the goods of the plaintiff. . At the 
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| trial before Roole, J. at the laſt Jy aſlizes it it , appeared | that; the 
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goods had been taken by. one 5g en; A and the only queſtion. was 
| whether there Was exidence Hufbcient,to, make the defendant. re- 


15 OF 
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ip onlible for Sag den 8 dts, | As to' Which Robert Scott, under- 
* : DENY iI 51 
; ment to. the defendant, g gave oral evidence that Sugden. was ap- 
= bras bailiff t 2 che 1 ut * . 13 | ated as, Nang 
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iſe, a a8 it was az produced by the ener — the 1 8 


copy of the warrant of execution, which was produced i in court 


and ruled to be evidence by the learned Judge, who was of 
opinion that, upon the whole the relation between the defendant 
and. Sugden Was ſufficiently eſtabliſhed to make the former liable 
for the acts of the latter; and a verdict was accordingly taken 
for the plaintiff for, 621. 115.5 with liberty for the defendant to 
move for a new trial without coſts. A rule niſi having accord- 
ingly been obtained for this purpoſe in the laſt term, on the 
ground that tere was, no ſufficient privity eſtabliſhed by the 


evidence between the ſheriff and, Sugden ſo as to affect *. n 
by the acts of the other in this tranſaction | 
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Law and Scarlett now ſhewed cauſe Ain the . They 
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defendant 


office. it was further proved by the plaintiff” 's attorney, that at 


the time when the. goods Were taken Sug den delivered to um a hd the 


ad ming that. 4 1 muſt Be Nen between go. Add the 


e 
Jon, l. 


In an action 
of treſpaſs 


. againſt the 


ſheriff for the 


_ wrongful act 


of a bailiff, 
it is not 
enough (in 


order to affect 


the ſheriff) 
to prove him 
a general 


bailiff, and 


that he had 
given a bond 


of indemnity 


to the ſheriff 
as ſuch, to- 
gether with 


| proving the 


copy of the 
warrant un- 
der which he 
entered and 


plaintiff's 
goods: but 
the privity 
between ſuch 


bailiff and 


the ſheriff 


muſt be 


eſtabliſhed | 
in the par- 


ticular tranſ. 


action on the 
beſtevidence, 
by prov- 

ing the 
original war- 
rant of exe- 
cution direR- 
ed by the 
ſheriff to 
ſuch bailiff; 
or at leaſt by 
proving ſuch 
notice to pro- 
duce it as 
will, in caſe 


of . let in ſecondary — 4 of its contents. 
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1797. 810 in order to fu him with the other's acts; phage” 4 
Iv tended, that. ſuch privity was here eſtabliſhed. in two ſeveral 


Dick 


again Ways. 1. By evidence of a general privity ariſing gut of 


SYKES. 


Sugden's appointment as bailiff to the defendant, which was ad- 
mitted by the under - cheriff, who ſpoke alſo to his having acted ag 
ſuch, and who produced the general bond of indemnity given by 
Sugden to the ſheriff, This general privity is noticed by the law 
in the caſe of a bound and ſworn bailiff, though not in the caſe 
of one ſpecially appointed for a particular purpoſe; and Sugden 
was proved to be of the former deſcription. In Dall. Of. of 
Sheriff, the oath of the ſheriff | is ſet out, wherein he ſwears that 
he will take no bailiffs but ſuch as he. will anſwer for. And by 
27 Elis. c. 12., it appears that general bailiffs are alſo, required 
Ts to take' the oath preſcribed by that act for the faithful « Execution i 
ok their office: whereas | a ſpecial bailiff 1 is moſt frequently ap- 
poirited at the requeſt” of the party "himſelf who, takes out 
the execution; 2 and ſuch an one has been held not o be 


LIES 


1 — 2. — 
. 8 _— — 
: — __ 
— — 


7 within the Milte. Sir W. Jon. 2 50. 2 Lev. 15 ſo! And 1 in the | 

| . "new oath. of the ſheriff, "appointed to be taken by the 3 Geo. I, 

| N „ 5. 21 18. he ſwears « that he will take no ballihs into bis 
| A , : 1.4467 - WE Tervice but ſuch * as he will anſwer for; f and will cauſe. each 
| 7 8 We « of tem to t take ſuch oaths as he does i in what belongs to their 


ws buſi neſs and cccupation,” There is "this further, diftintion 
«loa between the, two forts of b dailiffs that the Known and ron 
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IT 046 by . virtue "of * office at the command # 7 the hi as 
the other has. Keil, 86. 5 Dall. Of. of Sher. c. 21 88 
e or known officer need not ſhew his writ when demanded, 
as a ſpecial bailif muſt. Dall. 623. F herefore : as On the one 
hand the ſubject is bound to yield obedience to the command - 
_ £1." "ofthe ſheriff's known and ſworn bailiff, without the production 
of his warrant, ſo on the other the ſheriff is perſonally anſwerable ! 
for the acts of every ſuch officer within the ſcope of his general 
authority, without proof of his ſpecial commiſſion | in the par- 
ticular caſe. And this liability of the ſheriff is the ground 
of the obligation on the part of the ſubject. It is clear that 
the ſheriff's reſponſibility from the relation between him and 
his officers goes much beyond that of a maſter for the adds 
of his ſervant; for in the latter caſe the maſter is only anſwerable 6 
for his 8 while acting within the ſcope of his par- 
ticular buſineſs or commiſſion: but the ſheriff is liable for the 


1 


8 wrongful 5 


IN THE THIRTY-SEVENTH YEAR OF GEORGE INT. 
wrongful acts of his bailiff Aeg under colour of his office. And 


this is founded upon the principle of public policy. For in 
the caſe of theſe officers the Public have not adequate means 


of knowing whether they are aQting by the ſheriff's authority 


or not, and are obliged at their peril. to yield a preſent obedi- 


ence ; therefore the ſheriff mult be anſwerable at all events, and 
muſt afterwards indemnify himſelf againſt his officers, if they 
were in the wrong, by ſuch means as the law puts into his hands. 
For this purpoſe theſe officers give bonds to the ſheriff to in- 
demnify him againſt all their wrongful acts. This was the 
ground of the determination in Yab/ley v. Doble (a), where the 
under-ſheriff's confeſſion of an eſcape was held evidence of the 
fact in an action again the ſheriff, becauſe the under-ſheriff gives 
him a bond to ſave him harmleſs; and therefore in effect the 
confeſſion goes to charge himſelf. So here the under-ſheriff 


producing the bond of indemnity from Sugden to we ſheriff 


ſhews that the defendant is. indemnified againſt Sugder's acts; 


and therefore the loſs will ultimately: fall upon Sagden himſelf, 


whoſe acts are now brought forward as evidence againſt the 


ſheriff. But 2dly, There is alſo evidence of privity between 
Sugden and the defendant in this Particular caſe; for the officer 
produced a copy of the warrant at the time, under which he 


profeſſed to act by the ſheriff's command. And even in the 
caſe of a ſervant, if he have in his poſſeſſion as his authority for 


acting in the name of his maſter that which ordinarily he could 
only be genen of by the delivery of the maſter, that would be 


at leaſt prima facie evidence of his authority to bind the maſter. 
12 Mod. 564. If this were not a copy of a true warrant, -as it 


purported to be, it-would have been very eaſy for the under-ſheriff 


to prove that no ſuch warrant had been iſſued by the ſheriff 2 


of which the paper delivered purported to be a copy: and 
the defendant's not having offered ſuch proof, it muſt be taken as 


an admiſſion of the fact that ſuch a warrant had iſſued. If 
it be ſaid that notice ought to have been given to the ſheriff 


to produce the original, the anſwer is that ſuch notice would 
have been n igatory ; becauſe the original warrant muſt be taken 


to remain in the hands of the bailiff, who is r to keep! it for 
his own juſtification. , 


Coclell, Serjt. and Chambre, contri, This is an action againſt 
the ſheriff | in order to make him e be for the act of another 
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the bailiff is 
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who, it is ſaid, acted ander his authority. In this cherefore 2g 
in other caſes of the like nature the authority muſt be proved 
by other evidence than the mere confeſſion of the agent, to which 
alone the evidence given amounts. In caſes of this fort the 
conſtant practice has been to call upon the officer to produce 
the original warrant itſelf, which being the beſt evidence of the 
fact no other can be admitted, unleſs it is improperly withheld 
after notice to produce it. But it is ſaid that the ſheriff is re- 
ſponſible for the acts of his ſworn bailiff without ſhewing any 
warrant. The authorities however which have been cited by 
no means prove that poſition: but even if it were fo, there is no 
proof in this caſe that Sugden was a {worn officer of the de- 
fendant's. "Then the indemnity bond is infiſted on as a' reaſon 
for admitting the evidence; but that does not apply to the ab- 


5 jection, for by that bond Sugden only ſecures to the ſheriff that 
he ſhall duly execute all proceſs directed to him by the ſheriff; 


and there is no evidence that any proceſs was ſo directed to him 
in this inſtance. The caſe in Ld. Raym. is very diſtinguiſhable 


from the preſent; for it appears from the very ſtatutes which 


have been referred to that the under-ſheriff is the general ſervant 


of the ſheriff, appointed by him to execute his office of ſheriff: 


but a bailiff has no ſuch general authority from the ſheriff, 


but is ſpecially appointed by him to a& on each occaſion of 
executing proceſs wherein he is concerned; and proceſs. directed 
to one bailiff is no authority for another to act upon. 


Lord KEN TON, Ch. J. The caſe cited from 1 Ld. Raym. is 


the only one that affords any ground of argument for the plaintiff: 


but that is diſtinguiſhable from the preſent caſe for the reaſon given 


by the defendant's counſel. The under-ſheriff is the general 


deputy of the high-ſheriff for all purpoſes : but that is not the 


caſe with a bailiff. The plaintiff's argument aſſumes that the 
relation of maſter and ſervant was eftabliſhed by the evidence: 


if it had been proved that that relation ſubſiſted, the conſequence 


\ contended for would have followed ; but that was not proved. 


If however the reſt of the Court entertain any doubt, as this is a 
caſe of very extenſive conſequences, it may be further conſidered. 
GRosk, J. I have always underſtood that there is a conſider- 


able difference between an under-ſheriff and a bailiff as to their 


liability: but the caſe cited from Ld. Raymond tends to ſhew. that 


liable in all caſes in which the under-ſheriff 1 Is, 
9 1 „„ 5 beau 
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becauſe he alſo gives a bond to the ſheriff, I wiſh therefore to 


have an opportunity of looking 1 into the caſes. 
LawRENCE, J. It is of great importance to the ſheriff to 


know for what acts and to what extent he is anſwerable for 


the acts of his bailiffs. The caſe in Ld. Raymond ſeems to 


have proceeded on the ground of the indemnity which the under- 
ſheriff gave, by virtue of which his confeſſion was in effect 


received againſt himſelf; and the ſame argument would alſo apply 
to the bailiff. But I do not feel the ſtrength of that argument; 
it does not follow that, becauſe he charges himſelf, the ſheriff has 


a remedy over, for perhaps the ſheriff may ſuffer much beyond 


the extent of the indemnity. The admiſſion of the under-ſheriff 


may affect the .high-ſheriff, becauſe he is the general officer of 


the ſheriff: but I do not think that the bailiff is his general officer. 


The bailiff gives a bond to execute ſuch warrants as ſhall be 


directed to him; when a warrant is granted to him, he becomes 

the ſpecial officer of the ſheriff; and I have always underſtood it to 
be neceſſary to produce the warrant to ſhew that relation between 
them. But the objection here is that it did not appear that the 
ſheriff had granted any warrant to this officer, the original war- 
rant not being produced and no notice having been given to 
produce it. „ 


The Court, after a ſhort conference among themſelves, made 


The rule abſolute. 


— 
* 


N 


Do on the Demiſe of Fons rn againſt WaNDLASS. 


FR JECTMENT for lands in the county of 8 which 
the leſſor of the plaintiff held under a leaſe from the 
Dean and Chapter of Durham, and which had been under-let 
by him to the defendant by an indenture of demiſe dated the 
16th January 1795 for a term yet unexpired, reſerving rent, in 
which was contained the following proviſo ; © That if it ſhall 
6 happen that the ſaid yearly rents hereby reſerved or any part 
1 — ſhall be behind and unpaid by the ſpace of thirty days 
next after the ſaid days of payment, &c. contrary to the true 

* Intent and meaning of theſe preſents ; or in caſe the ſaid de- 

* fendant his executors, &c. ſhall at any time during the ſaid 
5 4 term alien, &; then and in either of ſuch caſes it ſhall and 
may be lawful for the ſaid * da his executors, &c. into the 


bk laid 


non-payment 


common law, 


117 
1797. 


— 
Draxe 
again 
oy K EI. 


| Tueſday, 
Jan. z iſt. 


Where a 
landlord has 
a right to re- 
enter for 


of rent, he 
cannot re- 
cover in 
ejectment at 


unleſs he de- 
mand the 
tent on the 
day when it 
becomes due; 
nor under the 
ſtat. 4 Geo. 2. 
c. 28. J 2. 
if tbere be a 
ſofficient diſ- 
treſs on the 
premiſes. 
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N Dor dem; 


FoRs TER 
againſt 


WAND LASS. 


aſide. the verdiQ; but as there was a part of ] execution to ſuch part. 


CASES IN HILARY TERM 


« Gd demiſed premiſes to re-enter, &c.“ There was alſo 2 


covenant on the part of the defendant to pay rent, &c. &c. 


On the trial the plaintiff proved a demand of half a year's rent 
after the day on which it was due, and a refuſal on the part of 
the defendant to pay it, before the re-entry. But it was agreed 
on both ſides, that there was a ſufficient diſtreſs on the Premiſes 
during the whole time. On the part of the defendant it was 


objected at the trial that the leſſor of the plaintiff could not 
recover either at common law, or under the ſtatute of the 4 Geo. 2 


c. 28. J 2; not by the former, becauſe the rent was not demanded 
on the day when it became due; Co. Lit. 201.; 7 Rep. 28.; nor 
by the latter, becauſe there was a ſufficient diſtreſs on che pre- 


miſes. On the other hand the plaintiff's counſel relied on the 
expreſs covenant of the defendant, that the leſſor ſhould 1 re-enter 5 
upon the event which had happened, namely, the non- payment 


of rent when it became due. And to this opinion Lawrence, J. 
inclined at the trial, and directed a verdict for the plaintiff. But 
upon reporting the caſe, upon a motion for a new trial, he ſaid 
that upon re-confideration of the queſtion he was not ſatisfied 
with his former opinion. And he referred to 7 Co, 28. where 
the diſtinction is taken that upon a diſtreſs for non-payment of 
rent a demand at the day is not neceſſary as it is in caſe of 


a re-entry, where the whole intereſt or eſtate is defeated, or 


where any ſum nomine pœnæ is forfeited ; in both which caſes 


the demand ought to be made preciſely at the day a convenient 


time before ſun-ſet ; in the one caſe in reſpect of the condition, 
and in the other in reſpect of the penalty. But in the caſe 
of a diſtreſs he who hath the rent may demand it at what 
time he will; for no loſs or penalty will thereon enſue, but 
only a 1 to come at his rent in arrear (ag. 

Lato and Holroyd ſhewed cauſe againſt the rule for ſetting 
aſide (5) the verdict. The preſent caſe is dikinguiſhable from 
that in 7 Co. 28. and from Co. Lit, 201. What is there ſaid applies 
only to the caſe of a reſervation of rent, and to a clauſe of re-entry 
for non-payment purſuant to the reddendum ; in vbich caſe the 
obligation of payment is not perſonal, but the rent is in the 
realer: : and the leſſor cannot re- enter without een rid) 


(a) Vid. Dy. 51. 6. 68. 4. b. and . the premiſes which the leffor of Fe phil 
wight v. Cator, Dougt. 485. 7 was at all events entitled do recover, t the 
(5) The motion was at firſt made to ſet rule was afterwards: made 0 couſins” 
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all the niceties required by the common law. And that doctrine 


proceeds upon the principle of the eftate's being granted upon 
a condition, in which caſe it muſt be admitted that the grantor 
who would take advantage of the condition in order to defeat the 
eſtate of the grantee muſt proceed ſtrictly in the manner pointed 


out by the law, for the reafon mentioned ; and therefore if the 


plaintiff had reſted merely upon the obligation ariſing out of tbe 


reddendum clauſe, the objection might have applied. But here 
is an exprefs covenant to pay rent, which is a perſonal covenant 
not running with the land, nor a condition annexed to the eſtate, 
but independent thereof; and the proviſo for re-entry in caſe 
of the breach of this covenant operates rather in the nature of a 


limitation of the original eſtate, chat it thould continue fo long only 


as the leſſee ſhould' pay his rent on the days when it became due, 


and is rather to be conſidered as part of the original and 
mutual agreement between the parties, than as a ſubſequent con- 
dition which is to defeat a larger eſtate by way of forfeiture. 


119 
1797. 
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Neither is this proviſo for re-entry confined to the non-payment of 


rent only but it extends to non- performance of ſeveral covenants, 


one of them indeed being for payment of the rent at the times 
mentioned. And as no demand would have been neceſſary if the 


leſſee had aliened or aſſigned, neither can it be neceſſary in this 


caſe, In 5 Co. 40.6. it is reſolved that by ſpecial conſent of the 


parties a re-entry may be for default of payment of rent without 


demand of it {a). The diftin&tion before alluded to is taken in 
Finch v. Throckmorton (b); where in ejectment the defendant ſet 
forth a leaſe of the premiſes granted by the crown to his anceſtor 


for ſeventy years: The plaintiff replied that the leaſe was render- 
ing rent at Michaelmas and at the Annunciation by equal portions; 


with a proviſo, that if the rent were in arrear for one month, &c. 


the leaſe ſhould be void; and then averred that the rent was in 
arrear for one month and upwards, upon which the Crown 
granted the lands to the plaintiff; to which it was rejoined that 


the rent was afterwards paid by the defendant and accepted by 


the officers of the Crown: and, on demurrer it was held that this 


proviſo operated as a limitation and not as a condition, although 
the words were words conditional, and that they ought to be in- 
terpreted as if the leaſe had been for ſo many years, if the leſſee 


Gould ſo long pay __ rent; for when by the expreſs, agreement | 


89144 5 


(a) Vid. Unphery v. 2 I Bal}. 8 (3) Moor 281. r 
Vor. VII. 1 Hh | . 1 
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CASES IN HILARY TERM 
in the leaſe 1 it is to be void upon a certain event, although it Ss 
ſo ſtated i in words conditional, it creates a limitation, and cauſes 
the eſtate to ceaſe without entry. And ſo it is where the eſtate 
is to be at an end upon the happening of any collateral thing. 
The ſame doctrine was laid down by Hervey, J. in Chaloner v. 
Ware (a). In the caſe of a bond conditioned for performance 

of covenants in a leaſe, one of which is the payment of rent on 

the days reſerved, if the payment were omitted there is no doubt 
but that the bond would be forfeited though no demand were 
made. Andrews v. Wood, Cro. Els. 332 (b). There is no dif. 

| ference between that and the caſe of an expreſs covenant. As in 

1 Rol. Abr. 459. Pl. 7. where a man leaſes to another reſerving 

rent, and the leſſee covenants to pay the rent at a certain day, 

he ought to pay it without any demand at his peril. Goab. gg, 

Now here there was a demand of the rent made before re-entry, 

though not made on the very day on which it became due. 

Cockell, Serjt. and Wood, contra, ſaid that there were may 
f authorities, in addition to thoſe already mentioned, to ſhew 

that at common law a demand of rent was neceſſary to be 

made at the day, and on the land, before a re- entry. Bro. tit. 

Demand, Pl. 19. Go. Lit. 201. Crro. Elig. 73. 4 Leon. 180. 

And that not having been done here there could _ no re-entry 

as at common law. Neither could it be made by virtue of the 

ſtat. 4 Geo, 1. I which ! is confirmatory of the common law. as laid 
down in the authorities before mentioned. For that ſtatute 
only gives the right to re- enter when no ſufficient diſtreſs is 
to be found upon the premiſes; and it was incumbent on 
the plaintiff to prove that there was not ds ſuch in order 

to eſtabliſh his right under the ſtatute. 8 K 4% 557 

Lord KEN VON, Ch. J. I think there has, NE Gann con- 

fuſion in the argument on behalf of the plaintiff. There are 
caſes in the books to this effect; where a leaſe is made, for 

a term of years, determinable on ſuch a thing being done, it 

determines when that thing 1s done i in the caſe of a chattel intereſt: 

in the caſe of a freehold leaſe it is only voidable, and ſomething 
muſt be done by the leſſor to ſhe w his election to put an end to it. 

And ſome of the caſes cited perhaps went on that ground. But 

this queſtion ariſes on a power to re-enter. Now. at common 

law great niceties were required in ſuch a caſe; and it was to do 
away the neceſſity of complying with thoſe requiſites that the 


(a) Heil. 77. (5) Sed vid. geae v. leres, Cro, Elia. $28, and 1 Kol. br 460. 1. 0 
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act of parliament was paſſed. But this ſhews that all thoſe 
niceties required by the common law muſt have been purſued 
before the act; and the ſtatute does not apply to this caſe, becauſe 
there was a ſufficient diſtreſs on the premiſes. ' Therefore the 
plaintiff muſt reſort to his right at common law; and not having 
complied. with the requiſitions of the common law, he cannot 


Rule abſolute. 


erte en Warwick. 


HIS was an ation on a « can note far 100 n on 
or before the 14th Feb. 1793, which was given by the defend- 


ant as an apprentice fee with his ſon T. W. to the plaintiff to 


whom the ſon was bound. The indentures were not produced at 


the trial, and were Rated to be loſt ; but there was evidence to 


ſhew that there was no mention made therein of this premium 
having been given with the apprentice, nor any ſtamp thereon 


in proportion to the value, as required by the ſtatute 8 Ann, c. 9. 


in default of which by the 39th ſection of the act the indentures 
are declared to be void and unavailable to any purpoſe. The 
apprentice remained ſome part of his time with his maſter, and 
then abſconded. At the trial at the laſt aſſizes at Carliſle before 


Lawrence, J. it was objected that, the indentures being void for 
this defect, 


the conſideration of the note had failed, and that 
the plaintiff ought to be nonſuited. To this it was anſwered that 


the avoiding of the indentures could not collaterally affect this 
note; but that at all events it was ſufficient if there were any 


conſideration to ſuſtain it; and here the maſter had provided 


board and lodging for ſome time for the apprentice, which was 
in itſelf a ſufficient conſideration. But LawRENCE, J. was of 
opinion that the conſideration was entire, and that it had wholly 
failed, Ha he ſuffered a verdict to be taken for the plaintiff 


for 101., with liberty for the defendant to move to enter a non- 


ſuit. And , . 
Lambe having obtained a rule ais to that effect in the laſt 


term, 


Chambre now ſhewed cauſe againſt it. The objeQion FO: 


not ariſe on the face of the note, which is an abſolute one for 
the payment of the money. All that appears is that in fact the 
; yp 
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No aQion 
can be mais 
tained by 
the plaintiff. 
on a note 
given to him 
by the de- 
fendant as 
an appren- 


tice fee with 


his ſon who 
was to be 


bound to the 


plaintiff, if 
it appear 
that the in · 
denture exe- 
cuted was 
void by the 
ſtat. 8 Ann, 


c. 9. for 


want of the 
inſertion of 
ſuch pre- 
mium there, 
in, and a 
proper Op 
in reſpect of 
the ſame; 
although the 
plaintiff did 
in fact main- 
tain the ap- 
prentice for 
ſome time, 
and until he 
abſconded. 


- CASES IN HILARY TERM |: 
4797. duty was not paid at the time of executing the indentures: but 

> 6a non conſtat that the maſter might not have got them ſtamped 
again afterwards on payment of che duty. [It was obſerved in anſwer 
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Jan. 31lt, - 4 
No aQion Tuns was an action on the caſe against the defendant, ſheriff of 


can be main- 


tained againſt the county of Cumberland, for not aſſigning a bail-bond taken 

| =_ 22 ub by him in an action brought by the plaintiff againſt F. Chalmers. 
beiden, ik On the trial at the laſt aſſizes for Cumberland before Lawrence, J. 

ide bond be it appeared that the defendant, after having arreſted Chalmers, 


cancelled on 


the defend- let him out of cuſtody in order to perform his duty as a diſſenting 
ant's return- 


jog into cul- miniſter, taking a bail-bond ; that Chalmers returned into the 
_— defendant's cuſtody before the return of the writ, and con- 
the writ. tinued in his cuſtody until he was ſuperſeded. for want of 2 
declaration againſt him by the plaintiff; and that the bail-bond 

was cancelled before the return of the writ. It was objected, 

on behalf of the defendant, that as Chalmers was in cuſtody at the 


return of the writ this action could not be maintained, the plaintiff 
not 


— 


8 8 by the Court; that the time for getting them ſtamped had expired 
i before the action was commenced. ] At any rate it is a queſtion | 
I entirely collateral to the note, and if there be any conſideration 
Wh left to eſtabliſh that, it is ſufficient. And here the maſter main- 
} * tained the apprentice for ſome time before he abſconded, which 
1 0 is a good conſideration, and was in the contemplation of the 
It 0 parties at the time when the note was given. _ = 
1  Lambe in ſupport of the rule was ſtopped by the Count I | 
| Lord KENYoN, Ch. J. The note was given in conſideration = 
i} of the relation of apprenticeſhip | which theſe parties ſuppoſed 
I | was to be created between the defendant's ſon and the plaintiff 
\I which relation it now appears' never did exiſt between them; 
; | and therefore the conſideration for the note wholly fails. By 
IU the ſtatute of Ann the duty is laid upon the maſter in conſideration 
„ | of the premium received by him; and therefore he ought to 
ll! have taken care that the conſideration was inſerted in the in- 
1 denture, and that it was properly ſtamped, the time for doing 
Il; which is now expired. But be that as it may, we can only 
\f look to the conſideration at the time of bringing mung ml 
kf at that time it appears that the indenture was not ſtamped. 
„ Her Curiam, 1 nonſ uit to be entered 
1 Tueſday, 5 STAMPER again Mirzounxz. | 
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mot having ſuſtained any injury by Chalmers being at large 
before the return of the writ; and the caſe of Plank v. Anderſon, 
ante, 5 vol. 47. was referred . to. The plaintiff 2 counſel relied 
on Henrifon%, Davies, 5 Burr, 2683; to. ſhew that t ſheriff, 
after thing a bail-bopd, Fold not cancel i it on account 0 the de- 


of Jones v. Lander, ante, 6 vol. 753, that the plaintiff could 
mot recover: however he ſuffered the cauſe to proceed, giving the 
defendant-leave to move to enter à nonſuit; ; and the jury ee 
a verdict for the plaintiff, with one farthing « damage REF: 

A motion having been made in the laſt term to Se! a nonſyit, 


on Harriſon v. Davies, and | phſerying that on the. theriff”s taking 


a hail-bond the plaintiff 8 right to haye it afſi attached ; Fe 


the ſheriff Hall aſſign the bail-bond; - and that it Was nix 
decided in Jane v. Lander that under thoſe gircu mftances the 


Tk 1290 


the plaintiff cannot maintain this action. 
But The Court (ſtopping Wood and Chambre contrd) were ae 
of opinion that, according to the caſe of Jones v. Lander, if tlie 
party return into the ſheriff's cuſtody before the return of the 


never been given the great object being to compal.an appearance 


damnified by the act of the dheriff; for that if he had any cauſe 
of action againſt Chalmers he might haye proceeded jto judgment 
againſt him while in cuſtody, inſtead of which he had ſuffered 
bim to be ſuperſeded for want .of a declaration. And that 
the ſtat. 4 Aus only meant that the ſheriff ſhould. be compelled 
to aſſign uch bail-bonds as were effectual; whereas this was given 


= made the rule Ablahute-to enter a 
i — - Lees of gonſuit, 


9 


f nothing w. was a eee oY the bail-bond but putting in | bail 
above, But the learned J We was of opinion, on the authority | 


Law. and hi . DPY, he wed cauſe againſt i it; again relying _ 


Words of the ſtatute 4 Ann, c. 16. 7 20. being peremptory, that at 


at the return of the writ. That the plaintiff in this cafe was not 


uw before che return gf the pxit and. treated as 4 pullity. And 


RN 


avrit, the bail-bond may be cancelled and conſidered as if it had 2 
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Court would not xfile the ſheriff to bring in the e not that 
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 Waduſtoy. ; 5 Pesh᷑, Bart. againſt Moxais. 5 BE 


Abonddatel JEBT on bond dated on a day certellh? in the penal tum d of 
on a day cer- 


tain in a pe- 800 J. conditioned to pay 400 J. but no day of payment was 


mal 3 . * named, nor intereſt reſerved 1 in terms. The defendant, 


W plea pleadeg, obtained a rule of reference to the Maſter, 
of a leſſer 


_ . grounded upon the 4 Ann, c. 16. /. 13. to compute what was due 
, with- | 
our e TOf principal intereſt and coſts, and on payment of the ſame to 


m— ſtay the proceedings. The Maſter doubted whether he was 


A da- Is authoriſed to Proceed in this inquiry, becauſe the rah ſection 


the date; of the act ſpeaks only of * any bond which hath a condition or 


and upon | . 
757 aten ” defeazance | to make void the ſame upon payment of à leſſer 
d A 
dee, ha - ſum at a. day or place certain ;” and the 13th ſection, upon which 
n the rule was obtained, is confined to * any ſuch bond.“ And 


refer it to 


the Maſter here chere was no day certain mentioned for the payment of the 
10 com pute | 


Page | in- money. It was therefore now moved on the part of The kad 
rereit an 


<oſts thereon, fendant by 1 | 1 e | 0 
and . 

aer , Perceval and Mood that the Maſter might be Ares þ to eg | 
ſame ſtay the 

ee e ceed under the former rule. And they mentioned Bonafous v. 


.  Rybot, 3 Burr. 1370. where Ld. Mansfield ſaid that the act of 


e. 16. / 13. parliament, being merely confirmatory of the original juriſdiction 
Intereſt is 
due on ſuch of the Court, ought to have the moſt liberal conſtruction, for 
33 the eaſier ſpeedier and better advancement of juſtice. 
reſerved, | Gibbs contr\ relied on the ſtrict words of the act, contending 
that it only related to bonds conditioned for payment: on a day 
certain expreſsly named therein. 1705 5 
Per Curiam, This bond is payable at a day certain ; for it is 
payable on the day of the date, no other time . mentioned 


for payment. 

The plaintiff's counſel then inſiſted that ws: was CO" to. 
intereſt ; which was oppoſed by the counſel for the defendant, 
on the ground that none was reſerved, and therefore it muſt be 
taken that none was intended to be paid. And that even if the | 
bond were payable on demand, a demand was neceſſary to entitle | 
the plaintiff to intereſt. But 

Per Curiam. There is no doubt but that intereſt is payable 
from the time of payment, 07 from the date, though not 
expreſsly reſerved. | 
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Referred to the Maſter accordingly- 
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iN THE THIRTY-SEVENTH YEAR'OF GEORGE Il. 


\ 


MozToN againſt Lam. 


an action on the caſe the plaintiff life againſt the "POET 


bought of the defendant 200 quarters of wheat at gl. os. 64. per 
quarter, ſach price to 'be therefore paid by the plaintiff to the 
defendant, he the defendant undertook and then and there pro- 
miſed the plaintiff to deliver the ſaid corn to him (the plaintiff ) at 


 Shardlow in the county of Derby in one month from that 


time, vis. of the ſale; and then he alleged that although he 
(the plaintiff) always from the time of making fuch ſale for the 


ſpace of one month then next following and afterwards was 


ready and willing to receive the faid corn at Shardlow, yet 


the defendant not regarding his faid promiſe &c. did not in one 
month from the time of the making of ſuch ſale as aforeſaid or 


at any other time deliver the ſaid corn to the plaintiff at 'Shardlow 


or elſewhere, although he (the defendant} was often requeſted ſo 
to do, Kc. The defendant en the general NT ; and at the 


trial the plaintiff recovered a verdict. 


Holroyd obtained, in the laſt term, a rule wah on the plaintiff 
to ſhew cauſe why the judgment ſhould not be arreſted, becauſe 


it was not averred that the plaintiff had tendered to the defendant 


the price of the corn, or was ready to have paid for” it on 


| delivery. He ſaid this was neceſſary on the principle eſtabliſhed 


in many caſes, particularly in Thorpe v. Thorpe (a), Callonel v. 


Briggs (3), Kingſton v. Pręſton (e), Tones v. Barclay (d ), and 


Goodiſon v. Nunn (e), that when ſomething is to be done by 
both parties to a contract at the ſame time, as in this caſe 
the tendering of the money and the delivery of the corn, there 


the party ſuing the other for non- performance of his part muſt 


aver an offer at leaſt at the ſame time to perform want was to be 
done by himſelf. 


Law, Wood, and Scarlett, now (wewea cauſe. The covenants 


. I ; 
, ; : £ . 


(a) Salk. 171. 


(c) Dougl. zd. Ed. 688, 


(4) Dost 34 Ed. 684. 37-3307; 
(% Ae, 4 vol. 76. 


4 OY? 
. 


7 for that whereas on the 1oth Feb. 1796, at Manchefter | in 


the county of Lancafter, in conſideration: that the plaintiff}, at the 
ſpecial inſtance and requeſt of the defendant had then and there 


105 
1 „ 
22— 


as D 


Feb. 0. 


10 an action 


— 


for the non - 


delivery of 
corn at &. 
purſuant to 
an agree - 
ment where. 
by the de- 
fendant, in 
conſideration 
that the 
ee had 
bought of 
him a cer- 
tain quantity 
at a fixed 


price, under- 


took to de- 
liver it to 
the plaintiff 
at &. within 
one month 
from the 
time of the 
ſale, the 


plaintiff muſt 
aver a tender 
of the price 


or what is 
equivalent 
thereto ; 
for the de- 
livery of 
the corn and 
the payment 
of the price 
were concur- 


rent acts to 


be done by 
the parties 
reſpeCtively 
at the ſame 
time; and 
each muſt 
aver per- 
formance or 
an offer to 
perform his 
part before 
he can mais 
tain an ac- 
tion againſt 


the oor 


kere are mutual and independent, and each party has a remedy n 


Ra 
A 


ae 


. (s) 1 Salk, 171, 1 250. 8. C. (&) 1 Stra. 535+ (0 en, ee f 


'  E&SES IN RHEIN TAN 


198. by action again the other for non- performance of his part, But 


if there be any precedence between them, the delivery of the 


goods ought, 1 in the regu lar order of rhiägs, to precede the 2 | 
of the price. In neither caſe ean the averment contended for be 


neceſſary. The difinQion is taken in many caſes that where two 


_ things are to be done, and the time of doing it is mentioned fot 


one and not for the other, there the thing for doing which the 
time is ſtipulated muſt be done firſt, and ſo averred to be. Paffrd 


1 mpebbe; 2 Rol. Rep. 88. Pordage v. Cole, 1 Saund. 319. Peters 


v. Opic, 2 Saund. 352. 1 Fentr. 177. 214. Elvicl v. Cudworth, 


I Lutwich: 493. Hilton v. Smith, th. 496. So in Thorpe v. Thorpe la), 


it was ſaid by Helt, Ch. J. that if by the agreement a day cer- 


tain is appointed for the paymeiit.of money, and this day is to 


happea before the. act can be performed for which the money is 
to be paid, there although the words are that he ſhall pay ſo 


much or the performance of the act, yet after the day appointed 


the party ſhall have his action for the money before the thing i ls 


performed. And that is a ſtronger caſe than the preſent, becauſe 
the act for which the recompenſe is to be given ought in reaſon to 
precede the recompenſe itſelf In Blackwell v. Na aſh (5), the 


plaintiff declared in debt for a penalty on a covenant that, he 


ſhould transfer ſo much Rock to the defendant on or before the 


21ſt September, and that the defendant in conſideration of the 
premiſes covenanted to accept and pay for it; and then the plaintiff 


averred that he was ready and offered to transfer the ſtock on 
chat day, but that the defendant refuſed to accept or pay for it: It 
was objected in arreſt of judgment that the actual transfer of the : 


ſtock was a condition precedent which ought to have been averred: 


But the Court held that © in confederation of the premi iſes” meant 


in conſideration of the covenant to transfer, and not of an 41 ä 
transferring, for which the defendant had his remedy ; though 


if it did mean the latter, a tender and refuſal would amount to 


performance. And they added that in all ſuch caſes the great 
queſtion was, who was to do the firſt act? But that where the 


transfer was to be hon payment, there was no colour to make the 
transfer a condition precedent. The ſame doctrine was held in 


Dawſon v. Myer (e). Theſe caſes went on the ground that the 
parties had mutual remedies on their reci iprocal promiſes, and 
therefore there was no need of the averment contended for. But 


che caſe of Merrit v. Rane (d) applies as ſtrongly 3 in another pour 
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b 22 
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N THE THIRTY-SEVENTH YEAR OF GEORGE Il. 


of view. There the plaintiff declared. on an agreement that in 
conſideration of 252 J. paid to the defendant he agreed to transfer 
60 J. South-ſea ſtock to the plaintiff or his executors, &c. at 


any time before the gth January 1720, within three days after 


demand in writing, upon payment of the further ſum of gooo J. 
then he averred the demand in writing, and that he attended on 


the day, but that the defendant did not appear to transfer: WE 


of the objections was, that the plaintiff had not averred that he 


had the money there on the day to have paid upon the transfer: 


But the Court ſaid that as to the plaintiff s not ſhewing a tender 


that ought to have come from the defendant by way of excuſe, 
that he was there ready to have transferred if the plaintiff had 


been there to have paid the money. To apply therefore the 


reaſoning of all theſe authorities to the preſent caſe lere the 


firſt act to be done was by the defendant, namely, the carrying 


of the corn to Shardlow ; by not doing which he broke his agree- 


ment, and a cauſe of action accrued to the plaintiff according to 


that claſs of caſes, wherein agreements of this ſort have been con- 
ſtrued to give mutual remedies to the parties. But admitting 
that he was not bound to deliver the corn there until the plaintiff 


was prepared to pay for it; ſtill that ought to come from the de- 
fendant by way of excuſe, and the tender of payment was not 


neceſſary to be averred by the plaintiff as a condition precedent 
to the right of action. The defendant might have ſhewn in ex- 


cuſe for the non-performance on his part, either that he carried 
the corn to the place, and was ready to have delivered it, but that 
the plaintiff was not there to receive it; or that the plaintiff re- 
fuſed to receive it; or that he was not ready to pay for it. Lan- 
caſbire v. Killing worth, TS Mod. 531. Salk, 623. Ughtred's 

caſe, 7 Co. 10. Where an action is brought for money due, the de- 
fendant may ſhew in his defence a tender and refuſal, or that he was 
prepared at the day and place appointed to pay the money, but that 
the plaintiff was not there to receive it; yet it never was held ne- 
cellary for the plaintiff to aver in his io that he Was ready 
to receive it. And here, if the readineſs to pay had been averred, 


it could have anſwered no purpoſe; becauſe no iſſue could have 


been taken on it. Beſides in no caſe is tender of payment ne- 


ceſſary to be averred when the contract is executory, as it is in this 


caſe; for there the parties neceſſarily rely upon the mutual reme- 
dies ariſing out of it; they give mutual credit to each other, All 


the caſes cited on the other fide are, if ſtrictly conſidered, caſes 
Vor. VII. 5 K k | of 
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1797. 


Moron 


againſt | 
LAMB. 


of a precedent. Several of them as well ab the fubſes 
quent caſes of Campbell v. Jones (4), and Porter v. Shepherd (3), 
laid down the rule that whether covenants be or be not indepen- | 


dent on each other muſt depend on the good ſenſe of the thing; 


that is, who 1 in the fair ſenſe and meaning of the parties was re- 


| quired to do the firſt aft, Now here there is no doubt that the 


firſt act was to be done by the defendant, which he neglected to 
do: and it would be abſurd to require a perſon to pay for goods 


before he had received them; though if he were not ready to 


pay for them at the time when the other was ready to deliver 
them, that might be a reaſon for the non- delivery. But ſtill that 


31 only matter of defence and excuſe on the part of the defendant, 


which it is incumbent on him to ſhew. And yet the effect of 
the averment required is, that the plaintiff was bound to tender 
the price before the goods were even offered to him 
Holroyd contra. This action is not brought againſt the defend. 
ant for having omitted to carry the corn to.Shardlow, even allowing 
that to be the firſt act to be done; and therefore much of the 
plaintiff s argument does not apply. But the ground of com- 


plaint is that it was not delivered to him there; and conſequently 
upon this form of declaring it may be aſſumed that the defendant 


did carry the corn there. The queſtion then comes to this, 
whether the defendant was bound to deliver his corn, the plain- 
tiff not being there ready to pay for it. For if not, then it fol- 
lows, according to all the late determinations, that he ought to 
have averred a tender of the price, or that he was there ready to 
Pay for it, if the defendant had been there ready to receive it, and 
deliver the corn. And for this purpoſe i it is not neceſſary to ſhew 
that the tender of the price was a condition precedent, ſtrictly ſo 
conſidered; for according to Goodiſſon v. Nunn (c), and Xing fon 


v. Preſton (d), if the acts are concurrent and in the nature of the 


tranſaction to be done at the ſame time, before one of the parties 
can maintain an action againſt the other for the non- performance 
of his part, he muſt aver that he performed or was ready to perform 
every thing on his own part. Callonel v. Briggs (e) is in point. 
That was an executory agreement, like the preſent, to pay ſo much 
money ſix months after the bargain, the plaintiff transferring ſtock: 
There Lord Holt faid * if either party would ſue my this agree 
(a) Ante, 6 vol, 570. 


(5) 418. 665. 
(e) Ante, 4 vol. 761. 


(0, Dog, 3d lb 
(e) Salk. 113. „„ 


ent, 


f, 


- But it has been argued. that the delivery of the corn. was a condi- 
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«ment; the plaintiff for not paying, or the defendant for not 
« transferring, the one muſt aver and; proye, a transfer or a tender, 
« and the other a payment or a tender; and this, ſays he, 1 though 
« there be mutual promiſes. IfI ſell you my horſe for 10 U., 
« if you will have the horſe, I muſt have the money; or if I 


e will have the money, you muſt have the horſe.” Or according 


to Lancaſhire v. Killingwworth (a), the plaintiff ſhould have ayerred 
that he was ready at the place to have received the corn on the 
laſt day of the time within which it was to be delivered, and ready 


and willing to have paid the price; but that no perſon was there 
on the part of the defendant to deliver the corn. The delivery of | 


the corn, and the payment of the price, were concurrent acts to 


be done by the parties at the ſame time, the one depending on the 
other; and if ſo, then within the principle of all the modern 
caſes, the plaintiff ought to have averred in his deception a 


tender of the price, for want of which it is bad. 

Lord KENYON, Ch. J. If this queſtion depended on the tech- 
nical niceties of pleading, I ſhould not feel ſo much confidence 
as I do: but it depends altogether on the true conſtruction of this 


agreement. The defendant agreed with the plaintiff for a certain 
quantity of corn, to be delivered at Shardlow within a certain | 


time; and there can be no doubt but that the parties intended that 
the payment ſhould be made at the time of the delivery. It i is not 


imputed to the defendant that he did not carry the corn to Shard- 
{oww, but that he did not deliver it to the plaintiff: to this declara- 


tion the defendant. objects, and ſays «1 did not deliver the corn 
to you (the plaintiff), becauſe you do not ſay that you were 

ready to pay for it; and if you were not ready, I am not bound 
« to deliver the corn” and the queſtion ! 18, whether that ſhould or 
ſhould not have been alleged. The caſe decided by Lord Holt, in 


Salk. 1 12., if indeed ſo plain a caſe wanted that authority to ſup- 


port it, ſhews that where two concurrent acts are to be done, the 
party who ſues the other for non-performance muſt aver that he 
had performed, or was ready to perform, his part of the contract. 
Then the plaintiff in this caſe cannot impute to the defendant 


the non- delivery of the corn, without alleging that he was ready 


to pay the price of it. A plaintiff, who comes into a court of 


juſtice, muſt ſhew that he is in a condition to maintain his action. 


arty 


(a) Salk. 623 . 
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Morxron 


casES IN HILARY TERM 


fion precedent, and forme caſes have been cited to prove it: but 
they do not appear to me to be applicable. In the one in Saun- 


again ders (a), the party was to pull down a wall, and was then to be 


LAM. 


paid for 1 it; there is no doubt but that the pulling down of the 
wall was a condition precedent to the payment; the act was to be 
done, and then the price was to be paid for it. So in the caſein 
Salk. 171. where work was to be done, and then the workman was 
to be paid. And in ordinary caſes of this kind the work is to be 


done before the wages are earned: but thoſe caſes do not apply to the 


preſent, where both the acts are to be done at the ſame time. 


Speaking of conditions Precevent and ſubſequent in other caſes 


only leads to confuſion. In the caſe of Campbell v. Jones, 1 | 
thought, and ſtill continue of that opinion, that whether covenints 
be or be not independent of each other muſt depend on the good 


ſenſe of the caſe, and on the order in which the ſeveral things : are 
to be done: but here both things, the delivery of the corn by 


one, and the payment by the other, were to be done' at the ſame 


time; and as the plaintiff has not averred that he was ready to 
pay for the corn, he cannot maintain this action againſt the defend- | 


ant for not delivering = 


Gross, J. It is difficult to reconcile all the caſes] in n the books 


on the ſubject of conditions precedent; ; but the good ſenſe to be 
extraCted from them all is, that if one party covenant to do one 


thing in conſideration of the other party's doing another, each 
muſt be ready to perform his part of the contract at the time he 
charges the other with non- performance. Here the queſtion is, 
what was the intention of the parties; they clearly intended that 
ſomething ſhould be done by each at the ſame time. The corn 
was to be delivered at Shardlow to the plaintiff for a certain price 


to be therefore faid by him, that is, at the time of the delivery; 


then the Nene to Lay ſhould have been averred by? the 4.0 


Ry 


LAWRENCE, J. It has been argued, on bekalf of the plaintiff, 
that this muſt be conſidered as a declaration on mutual promiſes, 
and that as this is a demand on the defendant on the ground of 
ſome mutual promiſe made by him, and which was the conſider- 
ation of the plaintiff's promiſe, it was not neceſſary to aver per- 
formance on his part: but if ſo, the declaration is not adapted to 


the truth of the caſe, in not ſtating that the defendant's promile 


fa) 2 Saund. 350. | 
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was in conſideration of the plaintiff's. But on this declaration 
I can only conſider it as an agreement by the defendant to deliver 


We 


the corn at Shardlow on being paid for it. The payment of the 
money was to be an act concurrent with the delivery 4, and then 
the caſe is like that of Cellonel v. Þriggs, which was. on an agree- n 
| ment to pay fo much money. ſix months after the bargain, the 05 4 55 
plaintiff transferring ſtock; and there Lord: Holt ſaid, 1. {if either he age 
party wei ſue upopth 


18 agreement, the e for not paying, 


. 


8 eee O a „ 5 * bedid. n not LOA that th q not doing it thoulg , 6 


come from the defendant. by, way of excuſe, but that the doing 5 

it muſt be alleged 1 in the declaration; ; and that affords an anſwer m_—_ Oe 
to great part 7 the argument urged, on behalf of the defendant ee ett 
in this caſe. The tendering, of the money by the plaintiff makes I amet 26 3 


part of the plaintiff's 8 title e to recover, and he muſt ſet out the 


© a mort 


whole of his citle,. The Peppers caſe, cited, ok the defendant 


fi b Lal ib 


05 * ſufficient weight to to overturn the authority 0 4. 2 cal of 7:1 ol ch 


chat it was. not. ot neceſſary. to. NS a tender! for chat! it ould be 
L C33 J. 


come from the defendant by way of excuſe; e; forte as it was fied 
s + 372720 wo 15 384i) 5 
that the phantiffs 8 agent was ready to receive 2 transfer of the 


112 +8 


ſtock, but, that, the defendant did not attend, it would ! have been 


abſurd to "Rate, ; a tender of the money to a perſon” who was not 


3 311 | 
preſent to receive ir "There is however another caſe, ' not re- 
Kin 1 


ferred to in the argument, Lea v.  Exctby (3), which i is An au- 
thority to ſhew that the Plaintiff i in this caſe Nacht have averred 
a tender. There the plaintiff declared, that in conſideration that - 
he had promiſed to pay the defendant (who, was poſſeſſed of a 
leaſe for years, the inheritance of which was in the Plaintiff) a 
certain ſum on ſuch a day, the defendant promiled, on payment 
to ſurrender to him the leaſe ; ; and that he had tendered the money 


at the time, but that the defendant had not ſurrendered; 3 and on 


motion in arreſt of judgment, becauſe it was not alleged that the 


defendant refuſed as well as that the Plaintiff , tendered, the Court 


held that the declaration was bad for that reaſon. Therefore, on 
the authority of that caſe, and of that of. Callonel v. Briggs, Iam 
of opinion that the declaration cannot be Supported, and that the 
judgment, muſt be arreſted, * . ; 

ITT Tone | Rule abſolite, 


(a) 1 Stra. 458. 4 14 ED A . 15 (5) CH. Alix. 888. 
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| Labs PORE 
ed upon the 
application 
of the plain- 
tiff to amend 
the declara- 
tion after 
vero ict, by 
encreaſing 
the damages 


laic, accord- 


plaintiffs at the ſpecial inſtance of the defendant would not deliver 
the ſame wheat nor inſiſt upon the defendant' s accepting the ſame 


ing to the 
truth of the 
caſe as ſound 
dy the jury, 
the former 
verdict being 
at the ſame 
time ſet a- 
ide, and a 
new trial 
granted to 
enable the 
defendant to 


make his de- 


fence to the 
demand ſo 
enlarged, 


- Ss Ty 
p 4% 4 


— 


ToMLINSON and Another againſt BL AcKSMITH.. 


BE declaration ſtated that on roth Auguſt 1795, in confider- 

ation that the plaintiffs at the ſpecial inſtance of the defend- 
ant had before that time ſold 150 quarters of wheat to the defend. 
ant for the price of 81. 45. per quarter, to be delivered to him 


at Ferreby ſluice in the county of Lincoln free on board ſuch veſſels 


as the defendant ſhould direct, and alſo in conſideration that the 


at Ferreby fluice, but would ſend the ſame to Meſſrs. G. S. and Co, 
in London to be by them ſold, the defendant promiſed the plaintiff, 
to pay them all the expences they ſhould incur in ſending the ſame 


to London, and alſo pay them the difference between the amount 


of che ſum for which the wheat was ſold by the plaintiffs to the 


defendant, and the fur for which it ſhould be ſold i in the Lor. 


82 


to London accordingly, 1 was there ſold for 500 5 that the expences 


the plaintiffs were put to in lo ſending. it amounted to 200 l, 


and that the difference between the amount of the original price 

agreed on and that for which the wheat was ſold 1 in London was 
730/. There were alſo common counts for goods ſold and de- 
livered, bargained and ſold &c, to the amount of 12007. ; 3 con- 


cluding to the plaintiffs' damage of one hundred pounds. This 
was evidently a miltake, the damage intended to be laid being one 
thouſand pounds. The miſtake however was not diſcovered until 


after the trial, and after the jury had found a verdict of 6111, 
gs. 64. The verdict was thereupon entered for that ſum upon | 
all the counts but the firſt, and a verdict was entered for the de- 
fendant on that count. 

Chambre obtained a rule calling on the defendant to ſhew cauſe 


why the plaiatiffs ſhould not be at liberty to amend their declara- 
tion by altering the damages laid, from one hundred to one thou- 
land pounds, agreeably to the bill filed, or why the verdict ſhould 


not be let aſide and a new trial had, and then the plaintiffs be at 
liberty to make the ſame amendment. He preſſed the former 


'part of the rule on the ground that it was never too late to 


amend where there was any thing to amend by (a), as in the pm” 


a) Vid Green v. Rennet, ant, 1 1 vol. 783. 


11 ſent 
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ſent caſe. The miſtake palpably appeared upon the face of hs 


declaration itſelf, wherein the damage ſuſtained by the plaintiffs 
appears upon calculation to amount to near 1000. And he cited 


Wilder v. Handy (s), Marſhall v. Riggs (6), and Dennis v. Ed- 
awards (c), where the Court after verdict amended certain defects, 
for which judgment would otherwiſe have been arreſtet. 


Dayrell, contri, objected to the amendment propoſed, at leaft 


without ſending the cauſe down to trial again; otherwiſe the 


defendant, who might have an anſwer as to any damages beyond 


100 l., would be deprived of the opportunity of making his de- 
ſence, As the record now Rood, if the plaintiffs entered wy Jjudg- 
ment for more than 1007.” it would be error: 1 Bulſt. 49: 1 
Lord KENYON, Ch. J. It would be going too far to Wb the 
amendment required, without ſending the cauſe; to a new trial; 
as the defendant might have gone to trial relying that no more 
than 1000. damages could be recovered againſt him. | 


Per Curiam, © 


Rule abſolute for ſetting ade the 
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verdict and granting a new trial, 


and for making the enen 
ee | 


(4) 2 Sr. 2153 (0 16.162. 00 cab. 
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The KING againf The Inhabitants of STorrINGTON. 


1 


TO jultices removed the pauper, James Ceary, his wife, 
and two children from Storrington to Patching in Suſſex; 
and on an appeal the order of removal was quaſhed, ſubject to the 
opinion of this Court on the following caſe. TO 
In 1778, the pauper's father, John Ceary, then and for 100 
years before having been reſident in Storrington with his wife and 
three children, vis. the pauper aged about 14, and two younger 
children, was removed by order of two juſtices with his wife and 


the ſaid two younger children to Patching, from whence he 


ſhortly after returned to Storrington with a certificate from Patch- 
ing regularly executed and allowed, acknowledging him, his wife, 
and the two younger children by name to be inhabitants of Patch- 
ing: but the pauper was neither ingluded in the order of re- 


of the removal was maintainin 


being lated that at the time 
Lavſe he could maintain himſelf, 


. moval 


8 
Feb. 4th. 


A father, 
mother, and 


two younger 


children hav- 


ing been re- 
moved from 


4. to B., . 
granted a 
certificate 
to A. men- 
tioning the 
father, mo- 
ther, and 


thoſe twW 


younger 
children: 
Held that 
the certificats 
did not in- 
clude an 
elder child 
of the age 
of 14, Who 
at the time 


2 by his own 1 and payin; for board in his facher $ houſe; it 
he removal the renn officers of 4. ad aot COM to remove that child be- 
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bp Or in the certificate; the pariſh» bſicers- öf N 
Having declared upon che examination of the father before the 
magiſtrates previeus to his removal to Parcbing that as the pauper 
got His Oil living, they had nothing to do with him. The 
pauper at the time of this examination, and for ſome time before, 
and alſo aftef the father's return with the. certificate to Storrington 


5 (as above ſtated), until the time of the ydarly hiring and. lervice 


herein after ſtated, ſupported himſelf entirely by his daily labour, 


and lodged and boarded: at his father's honſe in Storrington, for 


which he paid his father 5 5. Per- week! About: two years after 


Preſent order with his wife and family to Patching. 


the fathet's' return to Storrinpiton with: the certiſieate, and while 
the fatlier continued to treſtde under it; the pauper being then 
abdut 16 years of age hired himfelf! for a. year to Mr. Brownt of 

Storrington, whom he had previouſly ſerved for ſome time a8 a 


day-labourer, and ſerved the year out; after which he again 


worked for himſelf as + day- labourer, ad lodged and boarder with 


his father on the ſame ternis as before his ſervice with Brotonc, 


until he married; and from the time of his marriage he continued 


to reſide at Sorrington, but not having done any act to gain a 


ſettlement, other than as. aforeſaid, until the 23d of January laſt, 
when he became actually chargeable, he was removed by the 


, ry *. 


„ [2 
* ” 
1 6 


Leach in ſupport of the order of Seſſions, after ſtating the queſ- 


tion to be, Whether the pauper were reſident in Storrington under 


the certificate granted to his father, argued in the negative. The 
certificate not only in terms includes the two younger children, 
but it is alſo ſtated in the caſe that it wag. meant by all the 
parties concerned that the certificate ſhould only include them. 


If the pauper were not. included in the certificate, then his re- 


ſidence in Storrington was not protected by it under the ſtat, 
h 8 & 9 N. 3. c. 30 (a); and if not, he was not Ciſqualified by the 
ſubſequent ſtat. 9 & 10 W. z. c. 11, from gaining a ſettlement 
there by hiring and ſervice. That act was paſſed with reference to, 


and only extends to the objects of, the former act; and thoſe per- 
ſons only, whoſe reſidence is protected i in the certificated pariſh by 
the former one, are diſqualified by the latter from gaining {et 
tlements in the certificated pariſh by the ordinary modes. | A cer- 


(a) Which enaQs that the pariſh, to until they become Tbatge l I and 25 
which the certificate is granted, ſhall receive | ſhall be law ful for any ſuch perſon and d 
and provide for the perſon mentidned in the or her chilufes, &e, to be e oi FY 


4 * 41 T& An 


ecrtilicate, together with bis or ber family | Sy | 
FRI TY 40 K . 92 
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tilicate is only concluſive on the pariſh granting it as to the fa as 1 


contained in . Now the certificate in this caſe is only an ac- bon cd 


knowlegement by the pariſh of Patching that the father, the mother, a. 
and the t younger children, were inhabitants of that pariſh; ants of 


STORRING= 
it is not therefore concluſive as to the ſettlement of the pauper ron. 


who was not named in it. It may be admitted that, if the cer- 

tificate were in general terms that the pauper and his family were 

inhabitants. of Patching, it would extend to all the children: 

but here the parties ſeem anxiouſly to have excluded the pauper 

from the certificate. The ground on which the. counſel on the 
other ſide argued below is this; the certificate protects the re- 
ſidence, not only of the party himſelf but of his children alſo, the 
pauper is one of thoſe children, and therefore he was protected 

by it: but that mode of reaſoning aſſumes the very queſtion, that 
the pauper is one of the children whoſe reſidence 1 in ae, Lo 
was meant to be protected by this certificate. 


 Garrow and Partington contra. This caſe may be eckt by 
the anſwers to theſe two queſtions; in what character did the 
pauper's father reſide in Storrington; and in what character did 
the pauper himſelf reſide there? The former lived there under 
the expreſs words of the certificate, and the latter as part of his 
family, he not having gained any ſettlement for himſelf. The 
queſtion has been truly ſtated, namely, whether the pauper did 
or did not reſide in Storrington within the meaning of the 8 & 9 
N. 3. c. zo; for if not, it may be conceded that the ſtat. 9 & 10 
M. 3. c. II. did not prevent his gaining a ſettlement there by 
_ turing and ſervice. But he was reſiding in Sorrington under 
the certificate, and was irremovable from thence, as being a part 
of his father's family. The former, ſtatute reeites that many 
poor perſons chargeable to the pariſh where they live for want 
of work would in other pariſhes, where employment is to be 
had, maintain themſelves and families, &c; it then enacts that 
the certificate ſhall oblige the pariſh, to which the certificate is 
given, to receive and provide for the perſon mentioned in the 
certificate together 2vith his or her family, &c; and i in caſe of their 
becoming. chargeable, it enables that pariſh to remove ſuch perſon 
and his or her children. to the place from whence ſuch certificate 
was brought. Now it has been frequently held in the caſes of 
emaneipation that thoſe who live under the father's roof, and 


hen Rt | 
215 . a un of his 95 are protected by the certificate. 


0 SES IN HILART TERM 


1797. In R. v. Darlington (a) Ld. Kenyon ſaid The family conſifty of 
N e thoſe who live under the ſame roof with” the pater familias f 
again} — © thoſe who form (if I may uſe the expreſſion) his fire- de. 1 x 


der 15 R. v. Witton cum Twambrookes (5), and R. v. Roach (c), 10 
* Kenyon enumerated the means by which a child may become 
emancipated; but none of thoſe exiſt in the preſent caſe. In R. 
v. Collingbourn Ducis (d), where a fon of the age of 19 ſerved a 
year under a yearly hiring in an extraparochial place, it was 
held that he was not ther eby emancipated, though he did not 
return to his father's houſe. Then there is leſs reaſon to ſay, 
in this caſe, that the pauper was emancipated; and if not, 
he continued a part of his father's family. The conſequence 
of this is that by the very words of the ſtat. 8 & 9 W. 3. c. 30. he 
was irremovable from Storrington; and then, by the uniform con- 
ſtruction put on the ſtat, 9 & 10 N. 3. c. 11, he was precuded 
gaining a ſettlement in that pariſh by hiring and ſervice. 

Lord KenyoN, Ch. J. In deciding this cafe I wiſh not to 
diſturb any of the authorities that have been cited, but my opinion 
in this caſe proceeds on it's own particular circumſtances. Con- 
ſider the ſituation of this family; ; the, father, mother, and two of 

the younger children, who had been reſident at Storrington, were 
removed by an order of juſtices to Patching : but to give them an 
opportunity of returning to Storring/on, the pariſh officers of Pateb- 
ing were applied to for a certificate, which was accordingly given. 
Nov before, and at the time when this certificate was obtained, 
the pauper had worked as a day labourer, received his wages 
for his own uſe, had lodged in his father's houſe, and paid 
a weekly ſum for that accommodation. The form of the cer- 
tificate too is material; it was granted to the father, the mother, 
and the two younger children; but the pauper was not included 
either in the order of removal or in the certificate, nor was it the 
meaning of the parties to include him. If indeed he were under 
the diſability of gaining a ſettlement by the 9 & 10 M. 4., to be 
ſure this is not one of the modes allowed by that act. But the 
queſtion is, Whether he is to be conſidered as a certificated perſon? 
Generally ſpeaking, if a certificate be granted to the head of a 
family, it extends to all the members of that family : : but it is 
competent to the parties themſelves to narrow the extent of A 
certificate ; and the certificate in queſtion ſeems to have been 
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IN THE THIRT Aver Wände GEORGE UI. 
ſpecially framed for the purpoſe of excluding the pauper from 
the operation it. It is not conceived i in general terms, but, after 


mentioning the father and mother, it goes on to ſpeci ify the tho 


younger children, omitting the pauper; who was the eldeſt ; and 
it is a known maxim expreſſio unius eſt excluſio alterius. Tee- 


fore, on the particular circumſtances of this caſe, 1 am of opinion 


that the pauper was not reſident at Storrington under the cer- 


tificate, and conſequentiy was not diſabled from gaining e 
gement there by hiring and ſervice: but I deſire to have it 


ane underſtood that I do not by this deciſion mean to  thake 
the authority of any of the former cales.” 


GrosE, J. The queſtion is, Whether the pauper” 8 relidence 


7 Storrington were or were not protected by this certificate; for 


if it were not, he 1 is now ſettled 1 in that pariſh. A certificate only 
protects three claſſes of perſons; - thoſe who are named in it ; 

thoſe who are part of the family of the certificated perſon when 
it is granted; and his children born in the certificated pariſh 


after that time. Now the Pauper certainly does not come within 
either the firſt or the third claſs. Nor was he part of his father's 


family, as far as reſpects the certificate ; for the certificate does 


not mention his name, though it does mention the names of the 


younger children; and the pariſh officers declared. that he was 
not included in the former order of removal, which. was the 


occaſion of this certificate, becauſe he was capable of gaining | 


a livelihood for himſelf, All the parties intereſted conſidered the 
pauper to be ſui juris when the certificate was granted, and 
therefore it was not meant to include him; he was not a part 
of his father's family for the purpoſes of this ee ee 3 
LAWRENCE, J. The ſtat. 9 & 10 V. 3. c. 11. has reſtrained 
thoſe perſons, who come into any pariſh by virtue of a certificate, 
from gaining a ſettlement except in one of the two modes there 


| Pointed out; and it meant to reſtrain thoſe perſons whom they 
could not remove. Then the queſtion is, .could the pauper have 


been removed from Storrington notwithſtanding the certificate ; 
and would the certificate have been concluſive on the | pariſh 
of Patching as to him? It certainly would not have concluded 


| them, becauſe it appears that it was intended to exclude him 
from the certificate at the time when it was granted. Therefore, 


if it would not have been concluſive on the pariſh granting. the 
certificate, it ſeems to follo that the pauper gained A ſettlement 


Order of 8 Benn confirmed. 
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Parol evi- 
dence may 
be admitted 
to explain a 
latent ambi- 
guity in a 
will or co- 


dicil. 


But where 
the deviſor 
made one 
will in 4752 
and another 


in 1756 


without diſ- 
poſing of 
his perſon- 
alty or ap- 
ay, Inge 
cutors by 


either, and 


by a codicil 


(reciting that 
by his 1a 


«vill dated in 
1752 he had 
made no 
diſpoſition of 


his perſonal- 


ty) diſpoſed 


poin ted exe- 
Ccutors, it 
was held that 
there was no 
latent ambi- 
gui: Y, ſo as 
to let in pa- 
rol evidence 
to ſhew that 
the teſtator 
intended by 
the codicil 
to confirm 
4he will of 


2756, and 


not to re- 
publiſh that 
of 3752. 
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18 was an icue to ry. hs he 0 gs: the. Ut Earl of 
X Orford did or did not by his laſt will deviſe. to the Earl of 
Cholmondeley, the. eldeſt ſon of George Lord Malpas. deceaſed, 
who was the eldeſt ſon of George late Earl of Cholmondeley 
an eſtate in tail male in remainder expectant immediately on 
the death of the preſent Horatio Earl of Orford, and failure 
of ſons or a ſon of his body, and of iſſue male of the bodies or 
body of ſuch ſons. or ſon, in certain manors, &c. in Norfolk, 
It was tried at the bar of the Court of Common Pleas, when a 
verdict . was given for the plaintiff below, Lord  Cholmondeley 
on which Judgment below was accordingly entered up for the 


plaintiff, But that Court having on the trial rejected certain 


evidence offered for the defendant, a bill of exceptions was 
tendered, and ſealed by the Lord Chief Juſtice ; and on that bill 


of exceptions, which Was afterwards annexed (a) to o the record, 


the caſe appeared to be as follows, 1 EP 

The counſel for the plaintiff, in order to prove. and maintain 
the iſſue on his part, proved and gave in evidence that the late 
Earl of Orford, being ſeiſed in fee of the manors in queſtion, 
by will dated the 25th of November 1752, duly executed, 8c. 
deviſed the faid premiſes to J. Harris and H. Cu D and their 
heirs, to the uſe of his firſt and other ſons in tail male; remainder 
to his uncle Eduard Walpole for life; remainder to truſtees to 


| preſerve contingent remainders, remainder to his firſt and other 
ſons in tail male; remainder in like manner to his uncle Horati 


Walpote and his firſt and other ſons in tail male; remainder in 


like manner to Lord Malpas, eldeſt ſon of George Earl of Cbol- 


mondeley [and father of the preſent Earl Cholmondeley] and bis 
firſt and other ſons in tail male; remainder in like manner to 
Nobert Cholmondeley and his firſt and other ſons in tail male; | 
remainder to Lady Maria Churchill and her firſt | and other 
ſons in tail male; remainder to his great uncle Horatio Walpole 
for life; remainder to the uſe of the defendant Horatio Lord 
Malpole, and his firſt and other ſons in tail male; with diver 
remainders over; reverſion in fee to his O.] n right heirs. II 
alſo gave in evidence a certain writing. arent 0 a 


L vid. Stat. 13 Flew. i. af 31. 5 ; 


IN THE THIRTY-SEVENTH YEAR or GEORGE III. 


codicil to the laſt will of the ſaid late Earl of Orford, dated 4th 
December 1776; in which, after reciting that by his laſt will and 
teflament in writing dated the 25th of November 1752 be bad 
deviſed. all his real eflates to certain uſes, but had not charged 
the ame with the payment of his debts or legacies, - or diſpoſed 


of his perſonal eſtate, or appointed any executors, he declared that 
writing to be a codicil to his ſaid laſt will, and to be ac- 


cepted and taken as part thereof, and revoked the ſaid will fo 


far only as the ſame was incompatible with the codicil ; and he 
ſubjected all his eſtates, &c. to the payment of his debts and 
legacies, gave ſeveral legacies, and appointed executors, &c. 


The plaintiff's counſel further produced as a witneſs on the part 
of the plaintiff one D. Potter, who depoſed that the ſaid G. late 
Farl of Orford, after the making and Fanint of his aforeſaid 


will, to wit, ſome time in the month of December 1776 or 


Januar, 1777 duly. ſigned ſealed publiſhed and declared the 
ſaid codicil, as a codicil to his laſt will and teſtament, in the 


preſence of him (Potter) one E. Miles and R. Dy/on, being three 
_ credible witneſſes, who at the ſame time duly atteſted &c. That 


whilſt the ſaid. Earl of Orford was ſigning the ſaid codicil, he 
{Potter ) obſerved that ſeveral parts thereof were of the proper 


hand-writing of the ſaid Earl of Orford; and upon the codicil | 
being produced upon the trial he ( Potter ) inſpected the fame, and 


proved as aforeſaid that the ſaid parts thereof were of the pro- 


per hand-writing of the ſaid Earl of Orford. The plaintiff's. 
counſel further gave in evidence that the ſaid late Earl of Orford 


on the 5th of December 1791 died fo ſeiſed of the ſaid manors, 
lands, &c. without leaving any fon of his body lawfully be- 
gotten; that the ſaid Z. Walpole, brother of the late deceaſed 
father of the late Earl of Orford, died in the lifetime of the 


ſaid teſtator George late Earl of Orford, without leaving any ſon 


of his body lawfully begotten ; and that by virtue of the ſaid 


premiſes the ſaid Horatio Walpole, youngelt brother of the late 


deceaſed father of the faid late Earl of Orford, became and 


was and till is ſeiſed of the ſaid premiſes, with the appurtenances, 


in his demeſne as of freehold for the term of his life; and as 


uncle and heir of, the ſaid late Farl of Orford became and now. 
is Earl of Orford; and that the late Lord Matpas (eldeſt ſon of 


the late Earl of Cholmandeley, in the will mentioned) alſo died 
in the lifetime of the: teſtator, and in the lifetime of his late 


ather, the late Earl of ee deceaſed; 3- and that the 


Vo. VII. „„ 2 Plaintiff 
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1797: plaintiff G Earl of Cholmondeley is the only Ps, 555 the 

' 8 body of the ſaid Lord Malpas deceaſed. - That at the ſaid 
ore trial the ſaid D. Potter being croſs-examined. by the-defendant;, 
4 . 1 counſel, further depoſed that at the time of the ſigning, 
| ö &c. the ſaid codicil, no writing whatever was in any manner 
annexed or affixed to the codicil, or ſhewn or produced by the 

ſaid late Earl of Orford to him (Potter), E. Miles, or R. yen, 

or any of them; and that the ſaid late Earl of C Orford publiſhed and 

declared to him (Potter), E. Miles, and R. Dy/on,' the ſaid laſt. 
mentioned writing as and for and to be a codicil to his laſt will ang 

| teſtament, but did not mention to them or any of them the date, 

or give any further deſcription of the laſt - will and alten 

to which he intended that it ſhould be a codicil. 5 

And the counſel for the defendant, in order to maintain 100 

prove the iſſue on his part, gave in evidence a certain other 

„ writing, purporting to be the laſt will and teſtament of the ſaid 
Wit. 0 S. late Earl of Orford, dated the 31ſt March 1750, whereby 
„ he deviſed all his manors, lands, &c. to J. Harris and H. Cry, 
to the uſes, upon the truſts, &c. therein mentioned, namely; in 
default of iſſue male of his own body to his uncles E. and Horatio 
Walpole reſpectively, preciſely in the ſame manner as in the will 
of 1752; then upon failure of iſſue male of his uncles Edward 
and Horatio Walpole reſpectively, inſtead of limiting the Premiſes 
to Lord Malpas, as in the will of 1752, the deviſor by this will 
limited the premiſes to his great uncle Horatio Walpole for life, 
remainder to the preſent Lord Walpole for life, remainder to his 
firſt and other ſons in tail male ; remainder to Thomas Walpole, 
4 Richard Walpole, and Robert Walpole, and their | reſpective firſt 
— 1 and other ſons in tail male; remainder to Lord Malpas and his 
. firſt and other ſons in tail male, with divers remainders over; 
reverſion to the laid Earl in fee; which ſaid laſt- mentioned will 
was duly executed, &c. And the defendant's coubſel inſiſtel 
that the ſaid codicil to the laſt will and teſtament of the faid late 
Earl of Orford or the matters therein contained ratified and 
confirmed and was intended by Lord Orford to ratify: and con- 
firm the ſaid will of 1755, and did not revoke cancel or 
make void nor was intended by Lord Orford to revoke cancel” and 
make void that writing, or to republiſh and make' valid in law, 
as his laſt will, the will of 1752. And in order to ſhew to the 
Jury that at the time of making ſaid codieil the ſaid late Earl of 


ure had, not by that codicil revoked cancell; Joor. maderyoid 
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and did not jntend to revoke cancel or make void the will bf 
1756, and republiſh the will of 175 2, the defendant's counſel 
then proved that the ſaid will of 1756 was duly ſigned ſealed pub- 
liſhed, &c. And they then offered to prove and give in evidence 
that Horatio Walpole. the great uncle at the time when the laid 
late Earl executed and publithed the ſaid will of 1756 and in his 
preſence publiſhed a codieil, whereby he deviſed his the ſaid 


; I alpole, to the Earl of Orford for lite, and ſo in ſtrict ſettlement 
to his ſons; remainder to truſtees to ſupport contingent remain- 


to the ſaid Earl of Orford for life without waſte; remainder to 
the ſaid truſtees to ſupport contingent remainders; remainder” ts 
| the firſt and other ſons of the ſaid Earl in tail male; remainder to 
Edward Malpole uncle of the ſaid Earl in like manner ;. remainder 
to Horatio Walpole uncle of the ſaid: Earl in like manner; with di- 


in fee, And the detendant's counſel then and there further offered 
to give in evidence that at the time of the ſigning ſealing publiſhing 
and declaring the ſaid laſt- mentioned writing by the faid George 


=} - late Earl of Orford, and of the ſaid laſt-mentioned codicil by. the 
f ſaid Horatio Walpole his great uncle, the ſaid late Earl of Orford 
declared to the ſaid Richard Capper (one of the witneſſes to 


the codicil) that his ſaid great uncle and he the ſaid late Earl 
of Orjord had by theſe inſtruments made reciprocal 11 
mitations in favour of each other's families in caſe of failure 
of iſſue of either of them. The defendant's counſel further of- 
fered to give in evidence that after the making of the laſt· mentioned 
codicil, he the ſaid Horatio Malpole, great uncle to the ſaid George 


5 late Earl of Orford, was created a Peer of Great Britain by the 


title of Lord Walpole, and in 1757 died ſo ſeiſed of the ſaid manors 
melluages lands, &c. in the laſt- mentioned codieil dævifed, without 
having in any manner cancelled annulled or revoked the ſaid laſt- 
mentioned codicil ; and that at his death the defendant, as his eldeſt 
{on and heir, became Lord Malpole, &. They further offered to 
give in evidence that in the year 1776 one Carlos Coney, being 
then the attorney and ſolicitor of the ſald late Earl of Orford, 
was with the Earl at one of his dwelling-bouſes when the Earl 


Horatio Malpole's eſtate, on failure of ſons of his ſon Horatio 


ders; remainder to his firſt and other ſons in tail male; remainder 


vers remainders over; reverſion tothe ſaid Horatio Malpole les deviſor 


of Orford deſired him to make a codicil to his will, and gave wii! 
ſome verbal inſtructions relating to ſuch codicil, witk directions 
to lere blanks therein for the names of tive executors, truſtees, and 


„„ 1 legatees ; 
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„ legatees; ; that he told the Earl he muſt have his will, which = 


Pram mad {aid Earl told Coney was in the hands of a Mr. Moone; where. 
— upon Coney deſired the ſaid Earl to give him a letter to Mr. "Moone, 
Lord Cnor,- who otherwiſe might refuſe to deliver his will to him; that the 


RN ſaid Earl gave Coney a letter to Moone, who delivered the will 
of 1752 to Coney; that Coney then prepared the codicil of the 
4th of December 1776 according to, the inſtructions, &c. in 


which blanks were left for the names of the executors truſtees 


— . "ILY z | a TRE 
0 Ph _ l 5 — £ — ” 2 8 . 4 
— n ">> x34 2 arc. 82 WV, ky * — 


pact. Sch —— Ed; > 


— rg — —5 — _ — = = 
= 3 * 2 5 4 —— 8 ER 82 2 
— — > II "+ K 2 — — — — 
DD s pn I — __ —— — — — nes 8 n 
r — 2 — a — — a - = - 
prep otro a =_ —————_ — i PPP r — — i = — 
2 = C4 F, = q © = b 4 W- 


. CE "IRC Bn 2m — — = — — 7 — — ns 7 
. — wee £008 — — — — — — — — * 
I 7 4 7 a 2 — — — — — — *; g <; 8 b 
D —. r RRTS . —— 8 — 
8 bs — — — — — ms IE 2 Sn by 8 = 


_ — 


— 
ä > F 
— 


— —— — — — 
8 > Ve Ft — * 


and legatees agreeably to his Lordſhip' s directions, he ( Coney ) 
not knowing at that time that the ſaid Earl had ever made any 
other will, but believing, when he prepared the codicil, that the 
ſaid writing which he had received from Moone was in fa the 
then exiſting laſt will and teſtament of the ſaid Earl of Orford, 
and that therefore, -according to the uſual mode of recitals, he in- 
ſerted the date of that writing as the date of his laſt will and teſta- 
ment in the codicil; that he never read over or in any manner 
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explained to the ſaid Earl the laid laſt- mentioned writing; that 
the ſaid Earl did not then or at any time inform Coney that be 
intended or meant by ſuch codicil to revoke any diſpoſition 
he had made by his will of his real eſtate or any part thereof, or 
to change any of the limitations made thereof, or to alter the line 


of ſucceſſion in which the real eſtate would go as his will then 
ſtood, nor did the ſaid Earl give him (Coney) any  inftruQions 
whatever to make by the codicil any change or alteration in the 
limitations of the real eſtates further or otherwiſe than to make 
them ſubje& to the payment of his (the Earls) debts legacies 
and funeral. expences, as ſet forth in the ſaid codicil. That the 
will of 1752.remained .in the poſſeſſion of him (Coney) while 
he was preparing the draft of the codicil, and was returned to the 
Eari when the draft of the codicil was delivered to him (the 
Earl) 2 ſhort time before the codicil bears date; that the faid 
Earl declined to ſign the codicil when he (Coney) brought it 
to him; that the ſeveral blanks filled up in the codicil of 4th 
December 1776 with the names of the executors truſtees and le- 
gatees are all of the proper hand- - writing of the ſaid Earl of 
Orfurd ; and that he ( Coney) never heard the ſaid Earl mention 
the plaintiff in this. cauſe or any of his family, nor had he ſeen 
the plaintiff in company with the ſaid Earl, but had ſeveral times 
ſeen the ſon of the defendant in his company. The eounſel for 
the defendant further produced and offered to the Court the teſti- | 


mony of the ſaid Moone to prove that he ( Moone) for 40 year. 
* previous 


WP $5 Ke 


Rl 5. 


plied “ it is wes fafe 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
previous to and until the death of the ſaid late Earl of Orford + was 
employed by him as is ſteward and agent, and that the will of 
1752 was delivered to him (Moone) in November 1752 by A 
Cruwys now deceaſed but then the attorney of ſolicitor of the 
ſaid late Earl to keep, and it was continually in his cuſtody from 


that time until he delivered it to Coney by virtue of the letter 


before mentioned; that whilſt the will of 1752 was in his 
{ Moone's ; ) cuſtody, and not long before he delivered the ſame to 
Coney, he (Moone ) was in company with the ſaid late Earl of 
Orford, and Mrs. Stark, in the codicil mentioned; when ſhe aid 
to Moone © you have got my Lord's will;“ to which "Moone re- 
chat the ſaid _ then * 1 Moone will 
take care of it.” 


But notwithſtanding this the pati s counſel bidde, a _ 


inſiſted that fince the late Earl of Orford | had by his codicil re- 
publiſhed and made valid in law the will of 1752 as His laſt will 
and teſtament, and thereby revoked the ſaid will of 1756, the ſaid 
matters on the part and behalf of the defendant fo offered to be 


given in evidence ought not to be given or admitted; neverthe- 


leſs the defendant's counſel inſiſted before the ſaid Court that they 
ought to be admitted to give in evidence the faid matters, &c. 


in oppoſition and contradickion to the evidence given for and on 


the behalf of the plaintiff, which the ſaid juſtices denied to per- 


mit or admit, and declared their opinion that the ſaid matters ſo 
offered to be given in evidence on the part of the defendant 
ought not to be given or admitted ; and thereupon the jury afore- 


ſaid gave their verdict for the plaintiff againſt the defendant ; 


Whereupon the defendant's counſel propoſed their exception to 
the opinion of the ſaid juſtices, &c. 


Williams Serjt. for the plaintiff in error. It appears on the 
record that the late Lord Orford made two wills, one in 1752, 
the other in 17 56, and that by the laſt he revoked the former in 
the particular deviſe in queftion, It alſo appears that the deviſor 
had made no proviſion by either of thoſe wills for the payment 


of debts or legacies, nor diſpoſed of his perſonalty, nor appointed 


executors; and that it was in order to ſupply thoſe. omiſſions 
that he EU the codicil in 1776. By that codicil the deviſor 


did not expreſsly revoke the will of 1756, which he would have 


done in expreſs terms if ſuch had been his intention; and yet it 


refers to the will dated i in 1752, and ſets up the laſt will, which 


applies to that of 1756. The queſtion therefore is, Whether under 
Vor. VII. 8 . the 
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evidence, Though the expreſſion © laſt will”. is generally ab 1797. 
in a WE ſenſe, it is ſometimes. uſed in the ſtrict and literal Rh 
ſenſe; and parol evidence ſhould be admitted 1 to ſhew in what ſenſe 


it was uſed by this deviſor. In the inſtange af cancelling wills the 1e Chor. 


courts have received parol evidence to thew quo animo the will Ree off 


big 


was deſtroyed; whether by miſtake or not. Onions v. Tyrer, 
1 17. Wms. 3435 Burton/hanv v. Gilbert, Cowp, 523 5 and yet thoſe 


c inſtances are ſtronger than the preſent,. becauſe the ſtatute of 


Frauds expreſsly enacts that no deviſe of lands mall be revocable 
otherwiſe than by ſome other will or codicil i in writing &c. or by 
burning cancelling « or tearing, the ſame Kc. It i is true that cancel- 
lng has been called an equivocal act 1 in itſelf: but that is not cor- | 
rect; it only becomes equivocal by the circumſtances. reſpeQing 


it that are introduced by the parol evidence. % It has alſo been held 


that declarations of the deviſor, reſpeQing inftruQions given 


to the maker of the will, are admiſſible in evidence: : Lord Cbeney 8 


caſe, 5 Rep. 68; and Thomas d. Evans v. 7. Bomar. Then at all 
events the evidence of Coney, to whom Lord Orford gave inſtruc- | 


tions to draw his codicil, ought to have been received. By th 


introduction of that evidence i It would have appeared that the = 
viſor was defirous of making a codicil 6 to his will,” which | is at 
leaſt as applicable to the will of 1756 as to that of 1752. That 


evidence would alſo have ſhewn that the recital in the codicil of 


the will dated 1752 was a miſtake, This would have let in all 
the other evidence offered, particularly that relating to the conver- 
ſation between the deviſor and his great uncle H. Walpole reſpect- | 
ing the limitations of each other's eſtates, which was extremely 
material to ſhew that the deviſor at the time he made. the codicil 


24 did not intend to revoke, but to confirm, the will of 1756. It 

. is unneceſſary 1 to conſider what weight this body of evidence would 

Mrs | have had with the jury; it is ſutheient to entitle the plaintiff 
2 min error to reverſe this judgment 1 that! it ought to have been re- 
125 ceived. 

ark Palmer Serjt, pn. The whale argument * the ohioulf i in 
"a error is founded on an aſſumption that there is a latent ambiguity 

f go in the codicil, that it is doubtful to which of the wills it refers, 


and that therefore the parol evidence, which was offered, ought 
to have been admitted to explain it. But the foundation itſelf 
fails, and with it all the authorities that were cited to ſupport it. 


One great ground of argument is that the deviſor had made no 


Proviſion in either of his wills for the payment of his dehts, or 
10 CA 5 diſpoſed 


— 
— — 
—— GX — — 


— — — — — — — 7 — ——— — — 2 — 
— — — . E . ͤ Ä ˙ Ang — PIR a9 CPL, 17 * 
7 ? - — e 2 — 9 
3 7, - 2 +? » 2 * F —— — — 
— ＋ 2 _ > ns — — 2 2 3 N 7 
3 7 EIS - 2 * fo 1 - BY —_— > - 

OE a ny En td i a bs —— . TTY — — : 1 + « 

cy - N * <4 - N ew — T2 a — — — 5 — tz - * r * - — 92 

— — hoe 
7 4 % a = « - — 
83 - * 


7 * 


ye 


+ Bert © - w_. III 3-- — — — — Wl 3 EIN 
4 2 4 : - 2 rn —— — ES 3 ——— 3 8 = — 8 * — 8 > — 8 
> — * —— pe > > * — — 5 8 22 — 2 2 — - — > po - 
4 — 8 * - 4 A 249% He 3 — — — 5 — a D(— — 4 5 — — 2 — 3 7 — — SE. ES £ 
8 q * — $ rodent "IE X — 22 en x — - =" Pe. uy = — — ed * et - 1 5 J o 
* — 2 ä * * . 3 2 2 r — — . a gr oY RE. —— on. by = 
OD — C ACT, — — =oiiug 40>: aſs Ree . — . 9 — = : — - Bo r — — — — — — n by 3 1 
— * 2 3 1 —— — — 3 2 ron X yd ley — oats — — ——— 5 2 > — Ky 2 4 J C 2 eat * 1 — p — 7 1 n 
* os RT PROS STE CE as Ly be p - N — Pan” F > — r eee a" bo — ns. < "94 2005 a EIN Spe eg ng 3 — 1 * ++.” 85 8 X 
A oo Sn 2 5 . "Ip — — 4 . Is - | Fo 5 ) — — WE. s 3 — — ? 3 5 — * . Po ce, = 2 i WED SS r 2 
OS * PI. SEE of EZ ES. CIC e Ie 1 —— A > es. OE ar > - : Z — — — = ING. a, . — CS 5 2 5 . 22 . * a Sh * = 1 2 
2.0% 5 * — 3 3 > 2 — Do — — — — — — oneags — 0 — —— —— — — 2 — = WIR * = 
bp SS 4 — hos — 8 — oy ih 3 — oc), — — — — —— By hoot — * - — — — — — — — — — * 
EB bo Lo — 8 — ͤ ——— —_— — 2 — — — gn, — —— > _ — —.— LL In — —— . — — — N 
0 — —— F = — — — —— — — — — — — — — — - — — j— « - = 
2 2 2 — —̃ ̃ —— — — —ͤ— — — — — — — r — — — rn © — 5 7 — 1 
» 2 2 8 r c *** N - _—_—_——— 2 *. - —— 5 
85 5 


1797. 
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told WAL. | 


POLE _ 
againf 
Lr Chor- 
MONDELEY, 
in Error. 


CASES IN HILARY TERM 


diſpoſed of his perſonal eftate, that the codicil was made n 


for the purpoſe of ſupplying thoſe omiſſions, and that the 9 
referable to the latter as well as to the former will, except as ti 

the date: but the concluſion to be drawn from thence applies "he 
greater force in ſupport of the caſe of the defendant 1 in error than 


of that of the plaintiff; for where two things agree in every 


particular but one, and a perſon refers in expreſs terms to the one 
with that particular variation, it is deciſive to ſhew that ſuch per- 


ſon meant to refer to that one. Another circumſtance from which 


the ambiguity 18 ſaid to ariſe 1 is the recital in the codicil of the 
deviſor's laſt will and teſtament, which, it is ſuppoſed, raiſes a 
preſumption that the deviſor did not intend to refer to and ſet 


up the will of 17 52, which was not his laſt will: but the 
fallacy of that reaſoning conſiſts in conſidering a loft will to be 
the will which 18 made laſt in point of time; whereas no will 


can (&riQly ſpeaking) be a laſt will until the deviſor's death; 


and the general meaning of the term ce laſt will” is that which 
is to be the operative inſtrument at the death of the party. Sin- 


burne (a) ſays, generally ſpeaking, a teſtament and laſt will are uſed 


indifferently, though in ſtrictneſs they differ; © a laſt will is a 


5 general word, and agreeth to every Wed kind of laſt wil 
or teſtament: but a teſtament, properly underſtood, is one kind 
« Of laſt will, that wherein an executor is named.” And the com- 
mon lawyers have borrowed almoſt all tr terms reſpeQing 
wills and teſtaments from the civilians. In 1 ft. 111. wills 
and 14% wills are uſed as ſynonymous terms. Suppoſe the deviſor 
had referred to my will” without adding“ laſt” to it, and re- 


ferred to the date in 1752, there would have been no ambiguity; 


and the addition of the word “ laſt” does not create any, becauſe 


„vill“ and © laſt will” are ſynonymous, All the caſes cited 


for the plaintiff in error eſtabliſh the doctrine contended for by 
the defendant, becauſe they ſhew that where parol evidence is al- 
mitted to explain a latent ambiguity, it is in caſes which are con- 
ſidered as exceptions to the general rule; and this is not one of 


thoſe exceptions. In Ulrich v. Litchfield (b) Lord Hardwicks, 
commenting on this doctrine, ſaid . upon the conſtruction of 2 


will courts of law and equity do not admit parol evidence, ex- 


t cept in two caſes; 1ſt, To aſcertain the perſon where there are 
c two of the ſame name, or elſe where there has been a miſtake 
in a chriſtian or ſurname, and this upon an abſolute neceſſity, 


(a) , ei. (0) 24ha78- . 


had the effect: of confirming, inſtead of contradicting, the caſe 


iN THE THIRTY-SEVENTH Yea o FORGE = TY 


ns in Lord Cheney's eaſe, 5 Co. 68.; where thete were two ſons 1597. 
« of the name of John; the ſecond caſe is with regard to reſültitig . 
le truſts relating to perſonal eſtates, Where a tau makes a will and . 
« appoints an executor with a ſmall legacy, and the next of kin - Lord 7 Cot 
« claim the reſidue, in order to rebut the treſulting truſt for the . 
next of kin. In the caſe of Liulebury v. Buckley, Eg. Caſ Abi. 

« 245, and The Countefs'v, The Earl of Gainſborough; 238. parol 
«< evidence was admitted to aſcertain the perſon who was to have 

« the reſidue.” The caſe of Joner v. Newman (a) fell within 
the firſt of thoſe exceptibns; and therefore parol evidence was 
admitted to- explain which of the two perſons of the name of 

John Cluer, father and ſon, was intended. Nor do the caſes of 

Onions v. Tyrer,, and Burton/haw v. Gilbert, which were cited to 

ſhew that parol evidence may be admitted to explain quo aims 

a will was cancelled, whether by miſtake or with an intent to can- 

cel it, aſſiſt the plaintiff in error in this caſe; for cancelling is neceſ- 

ſarily an equivocal act on account of the mode in which it muſt be 

done, and therefore parol evidence muſt, from neceſſity, be admitted 

to ſhew quo. animo. it was done. With regard to the evidence of 
an attorney, who is inſtructed to prepare a will or codicil, as 
to what paſſed at the time, it may or may not be admiffible ac 
cording to the nature of the iſſue to be tried: if a legacy be given 
to J. S. of X. and there be two perſons of chat name, the attorney 
may give evidence of a declaration of the teſtator, made at the 
time, that he meant one of them in particular; or if the due ex- 
ecution of che will be brought in queſtion, the evidence of the 
attorney may be admitted. But here it is admitted that the co- 


dicil was properly executed; and there is no diſpute about the 
identity of the perſons named in the will or codicil. If the evi- 


dence of Coney had indeed been received; it would probably have 


made by the defendant in error: but the objection now made is 
not to the effect, but to the admiſſibility, of his evidence; and if 
his evidence be rejected, there 1s ſtill lets reaſon for receiving che 
other evidence which was offered. 
Lord Kenyon, Ch. J. This caſe has been argued | with et 
ability; and if the arguments urged on behalf of the Plaintiff i in 
error have not convinced us that the deciſion, in the Court l 


Common Pleas was wrong, we cannot expect that another argu- 
ment will have that effet. 


8 | (a) 1 Bl. Rep, bo. ; 
Vol. VII, oo P p There 
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Lord WA T- 


POLE 
yagainſt 
Lora Cror- 
MONDELEY, 
in Error, 


the will to Catherine Earnley, there being no ſuch Perſon in 


but the latent ambiguity was introduced by extrinſic evidence, 


evidence admiſſible the party propoſing it muſt put his caſe | 


it. All the caſes that have been cited profeſs to proceed on that 


| principle eſtabliſhed by them ; the principle 1s the thing which we 


ambiguity, parol evidence was alſo admitted to explain it. It has 


application of the rule to the particular caſe before him. Without 


CASES.IN HILARY: TERM 


There! is no doubt but that parol evidence may be received in 
many caſes to explain doubts in wills; and the rule is correctiy 
deſeribed in the maxim of Ld. Bacon, which has been alluded 
to. Where extrinſic circumſtances let in by parol teſtimony, 
explaining the ſituation' of the teſtator 8 family and of the lepatee'; 2 
introduce a doubt of. the teſtator's intention, the ſame” kind of 
evidence that introduced the doubt may be admitted to explain it. 
On that proceeded the caſe that 1 mentioned on a late occa- 
ſion (a) of Beaumont v. Fell (5), where a legacy was given by 


exiſtence: there was no ambiguity on the face of the will, 


and the ſame kind of evidence alſo ſhewed that there was a perſon 
of the name of Gertrude whom the teſtator called Gatty, which 
name the perſon who drew the will miſtook for Katy ; in that 
caſe therefore as parol evidence was admitted to ſhew the latent 


been argued that the evidence which was rejected by the Court 
of Common Pleas ought to be received in many caſes that might 
be put: I will not ſay that it ought not; but this, I think, 
we may ſafely lay down as a rule, that in order to make ſuch 


into a ſituation to enable the Court to receive it; he muſt 
ſhew a latent ambiguity, without which the Court cannot receive 


ground: and if the rule be eſtabliſhed, it is not impaired becauſe 
a Judge at Niſi Prius, meaning to be guided by it, miſtakes the 


minutely examining all the caſes, or ſaying whether I do or do 
not agree with them, it is ſufficient for me to abide by the 


are to extract from caſes, and to apply it in the deciſion of other 
caſes. 


"Then let us confider this caſe; and ſee whether th was any 
latent ambiguity. In the year 1752 Lord Orford made one will, 
and afterwards in 1 , 756 he made another; what became of the will 
of 1756, or whether there were more copies of it than one, does not 
appear; in 1770 he gave directions for a codicil, and directed Cone 
to apply to Moone, in whole hands the will of 1752 was lodged, 


(a) Themas d. Evans v. Thomas, ante, 6 PRE 616 4) 2 P. Has, 141. 
| or 
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for: that will to enable him to mak? the Si). Now neither of 1797. 
— 


| thoſe inſtruments was a will, properly ſo. called, until the death Frag 
a of the deviſor; both were ambulatory until that time, and either 2. | 1 
of them was capable of being deſtroyed or ſet up by the deviſor. Lord Cor ; 


MONDELEY, 


Suppoſing Lord Orford, had ſaid to Coney «I have two wills in in Error, 
« Moone's hands, defire him to ſend me the laſt will,” and Moone 
had by miſtake ſent him the firſt, and that miſtake had been 
ſhewn by parol evidence; there would have been alatent ambi- 
guity, and it ſeems to me (though the opinion is extrajudicial 


{hat that ambiguity might have been explained by .« other parol evi- 
dence; on the ſame principle, as in the inſtance of cancelling a 
will, where parol evidence is admitted to ſhew quo animo the act 
was done; or as in the caſe of a child deſtroying a deed (a). 
After the codicil was drawn by Coney, it is ſaid that it was 
left by kim with Lord Orford, together with the will of T7529 
who after ſome time filled up the blanks with his .own hand, 
and executed the codicil, thereby profeſſing to ſet up the will of 
I752: but that does not introduce any latent ambiguity ; ; we 
ought not to let in parol evidence, which, if admitted, inſtead of 


explaining any ambiguity would only introduce a looſe con- 
0 jecture. But I diſclaim forming my opinion on the effect of the 
F evidence offered; I go upon this ground that. there, was. no 

q latent ambiguity | -4ntroduced by parol evidence to let in the 
5 parol evidence which was tendered for the plaintiff f in error. 
15 This is a ſatisfaCtory an, and it is almoſt too clear to be 


4 C : diſcuſſed, 
1 Gros, J. When we conſider what the Wow” was Satire. the 
ſtatute of Frauds, and what alterations were made by that act, 
we cannot determine that the evidence offered ought to have 
L been received. In 2 Bac. Abr. 309, it is ſaid, * It ſeems to have 
z | * been agreed as a general rule, even before the ſtatute of Frauds 
_ « and Perjuries, that no parol evidence could be admitted to con- 
bol what appeared on the face of a deed or will, not only 
b 2 2 the danger of perjury, but from a preſumption that what- 
ever the parties had 2 that time in contemplation was. all 
* reduced into writing:” for that poſition. he cites Lord Cheney's 
aſe, 5 Co. 68. and Altham's caſe, 8 Co. 15 45 a, The former of 
thoſe caſes lays down the rule and the exception to it. The 
rule is, © The. party ſhall not be received, to any averment out of... 


wt 


2 vid. pag 402, 7 % acts V2; 
45 PN P ES « the 


vw 
* \, 
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1797. © Fog will; for the will cqncerning lands ought to be in . 


A 


= C and t] the conſtruQtions of wills ought | to be. colleQed from the 
8 1 AY 9 « words of tl the will in Writing, and not by 48 averment out of 
Lech Chor. WJ it; we | it would be f full of great inconvenience | that none ſhoyld 
MON DELEY\, | : 


in Efrot. « know by the vritten words. of a will what conſtruction to 

2 8 bs make or advice to give, | but it ſhould be controlled by collateral 
oy ayermerits out of the will,” on Then follows the exception ts 
this rule; 1 * But if a man . two ſons both baptized by the 
© name of Jobn, and conceiving that the elder (he had | been 
10 long abſent) is dead deviſes his land by his will i in writing to 
6 his fon John generally, and in truth the elder is living; in 
1 this caſe, the younger ſon may in pleading or in evidence allepe 
* the deviſe to him ; and if It be denied, he may produce wit. 
neſſes to prove his father 8 intent, that he thought the other 
«to be dead, or that he at the time of the will made named bis 
* ſon John the younger, and that the writer left out the addition of 
* the younger.” That was the giſe of a latent ambiguity. Then 
it comes tothe queſtion, Whether there is any latent ambiguity 
in this caſe; for I agree with Lord Kenyon that in order to let in 
parol evidence to contradict a will the party muſt lay a foundation 
by ſhewing that there is a latent ambiguity : but- I” think there 
is no latent ambiguity here. With regard to the obſervation. 
made on the term « laſt will * the anſwer given was the true one; 
it is a general term, änifpüg only * « à will.” It is not pre- 
tended that Moone had two wills belonging to the deviſor; if he 

had, perhaps a doubt might have been raiſed whether he folloned 
the directions of the deviſor in delivering the will of 1752 to 
Coney, Then it was contended that at all events Coney's evidence 
ought to have been received : but the anſwer | is, that before any 
parol evidence is admitted to explain a will, a latent ambiguity 

muſt be ſhewn ; and none having been ſhewn in this caſe, the 
evidence offered was properly rejected. The conſequences of 
receiving this evidence would be prejudicial to the law reſpecting 
property; it would bring into doubt that which has been con- 
ſidered as the law of the land, and it would make the ſtatute of 4 
Frauds mere waſte paper. 

LAWRENCE, J. After what has been ſaid FR the ROE ee” the 
Court very little remains for me; I ſhall therefore content myſef 
with ſaying that I agree with the judgment of the Court on this 
ground, that in order to let in parol evidence, the Court mult 


feel that if the evidence Propoſed, be, admitted it will raiſe an 
20. - arbiguii 
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ambiguity, or that it is ſuch evidence as would have enabled the 


Jury to ſay that the codicil was intended to be applied to the 
ſecond and not to the firſt will; for if not, it is the duty of the 


Court to reject the evidence as irrelevant. Now it ſeems to me 


that it only raiſes a conjecture ; ; and whatever conjecture I may 


have, I cannot ſay that the Jury would have been warranted in 


drawing that concluſion from the evidence. Before ſuch a con- 
cluſion can be drawn, it muſt be ſuppoſed that Lord Orford, when 
he ſeat to Moone for the will of 1752, had forgotten what he had 


done in 1756. I rather draw this concluſion from the evidence, 


that when Lord Orford referred to Moone he knew where both the 


wills were depoſited, and that by referring to Moone who had the 
cuſtody of the will of iba he meant to confirm that will. As to 


the expreſſion * laſt will,” it means only the laſt diſpoſition that a 
teſtator intends to make of his property ; and when Lord Orford 
referred to his laſt will, dated in 1752, it was the ſame as laying 


« the will which I made in 1752 is the laſt act that I intend to do 


« in my lifetime.” The converſation that paſſed between Moone 


and Mrs. Sturk in Lord Orford's preſence, and the filling up the 
blanks in the codicil by Lord Orford after it was left with him by 
Coney, alſo ſhew that the deviſor conſidered the inſtrument dated 
in 1752 as that which he deſigned for his operative will. It ſeems 
to me therefore that, if the evidence propoſed had been admitted, 
there would have been no ground for the Jury to preſume that 
the deviſor intended-to apply the codicil to the will of 1756; and 


conſequently. the evidence offered was properly rejected. With 


regard to that part of the evidence reſpecting the declaration of 
the deviſor's uncle, from which it is inſinuated that the deviſor, 
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after he had the benefit of his uncle's codicil which was executed 


at the ſame time with the will of 1756, could not intend to act 


ſo diſhonourably as to revoke the will of 1756 and to ſet up 4 


a prior will inconſiſtent with that of 1756; it is mere conjecture, 


and not admiſſible in evidence becauſe the character of the deviſor 


was not in iſſue. 1 remember a caſe (a) ſome years ago at Min- 


| <beſter before Mr. Juſtice Buller, where on a queſtion reſpecting 
the validity of a will that Judge refuſed to receive evidence of the 
character of the deviſee, becauſe it was not then in iſſue. On the 
whole en am pt opinion that. bog f the evidence offered had 


0 4 4 wy 


0 Dee a, —.— v. „Kiel, Winton Sam. Aſſ. 1753. 


vor. vll. ein;; 5 0 os 


2 > 


e J ˙a —˙—%ů) 7˙dᷓñ P OTE = "RO * — ; 
r 5 —— rr PIP 4 + — At ESR MC — 
—— _ NS — = 4 — wo =D _— r * - "lay IDE Ee Od — 
— 2 2 N 
5 3 32 — 


5 — n= WS Roa Fate Iva * 
— 2 * = 

— — — — — — — 7 

=== e —— EE. es 
== - — 22 — 

—— —— — — 
* — ds — 
X N - — =o 
- p - — — =. 


54 4 


* 85 | 3-426 „ 
444 an LF ; 
I 
0 4 £ 


Poo 


Vas — 
1 2% — — 
— 3 r — 
—— ; — 


—— 
— — 
Re — 


— 
» N r —— 
— — - 
% —— 
- 333 he 5 


my 
Wow : = * . Ce 20-2 o - fe <= Ea — 

— 33 SST 1 wh; 2 25 = „ SEE I Bren 3 ; WY 8 — Is 2 2 — — 
2 EY „ OE ²mãůj . . ¼̃— Ä r ĩͤ 4 4 e 3 S ( N —— 72 
A r e Fo Y . ; 2 — a * 2 "INS 

— * 
* 


— 


— 


- - » 1 — 2 _ 5 * _ 
2 2 - - — — . > — — nas — 2 TID —— — * — IEEE DES ee — — = IF £ — 
* = oy — — SES _ v7 - — — — —— * - — — — 
> — K 2 — ay ne an he * "3. $ — - 4 RET nt 732 = Serra Eo i ren ws nt — 8 
x 4 — * 3 * rr pony” wy — — 
7 L e % 2 3 — 2 2 25 - 4 8 ” > = — 2 
- * x os ; 2 x IE etal bn nb bo Rn 8 TR IE EY mera 1 3 . * 
INBRED PPP CO — RES . Nee eee * - 
; - * = — , = 8 2 = K — — 2 —— - > 
: =O — We 2 M A 333 „ ; n * — reer LINE EA 3 ICE ERS III Ie . T va 
— r * 3 238 & 3 5 ĩðV ĩͤðͤv , — : gs = 20 ae r ECC oe SS ACS Et» — Ine > 15 a ELIE, 
— pe I = EY * s 5 $969 * x — — — — 9 — . ge — 2 2 2 Ag en gy * I 3 „ , 3 
S * ” . — * Di a * did ron — os 4 - N . 1 oe, = — — 2 — - 1 Ln - — — — = 
« —_ p 2 2 x 5 . *- : 
ä 


— —ꝛ— — "OF? wa hg Ge Eat E. — 
S ZE 7 — x = £ 
— I, - 4 4 * — *> jo 7 
- — 3 — 2 13 * 2 8 - £ — a - 
K == K — 3 
— 8 r 
2 < 2 . 


— 
— 


— 22 
— 
— 


= 2 


n - . — 19 It 
- - = — i — 
ES — 1 Wa 
K - - — —— — — — 
> > — — 
. 5 e 1 
f 00 V1, 2222 ne 
— . D 
oe. 7 v4 AS — F > 
Rs 


CRE — — —— —8 
— 5 * _ 
ESE 
FAS 

Dn one = we, 
* 7 * 


— 
nn 
—_ 
. _—_ 
bes 


= — — 
SN — — 
_ 
wY -2 — 22 
— ” — — 
— JE A IR 3 
— < b 4 
- 5 2 
Tow £0: 
* >, 
8 5 * 3 
22 D 


= 
pa 
- -v 5 ©.  ,_— <a 


a LE 927 — 
2 — Þ — F 
. —. 
— — 2 a : — 9 
- EOF. pe, Wet I” =- 
2 — = 2 


Li d War- 
5 q : by his codicil, and conſequently that the Court of Common Pleag 
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1797. been left to the Jury, they would not have been warranted in wal 
ing that the deviſor made a miſtake in ſetting up the will of 1752 
again. 


Lora Cnor- did right in rejecting it. 3 


MoN DELE, 


in Efror. 5 e | Judgment confirmed, : 


ph e The Ring aguinſt W. Lover. 


t is no ob- T EIS was a conviction before a juſtice of the peace « on the 
jection to an 


nformation game laws. The information of J. Allgood ſtated that the de- 


on the game 


laws that it fendant on the 5th of September 1796 at, &c.“ did keep and uſe a 


is not qui certain dog called a letting dog, and alſo a certain engine called a 


tam. 


On anin- “ gun to kill and deſtroy the game, againſt the form of the ſtatute, 


formation, 


charging the © &c;“ without praying that he might have a moiety of the for- 


Tn feiture, or ſaying for whom he ſued. It further appeared on he” 


and ufinga conviction that on the 16th of September the defendant ap- 
dog and alſo 


a gun on the ed in perſon and pleaded not-guilty; and that on the ſaid 


ſame day, 


| be can only 16th of September a credible witneſs, &c. ſwore that the de- 


li ited h | 3 5 
5 daes, 2 fendant on the 5th of September at, &c. “ did keep and. uſe a cer- 


nalty. 


pa: eri. © tain dog called a ſetting dog and alſo a certain engine called a 
dence begiv- « gun to kill and deſtroy the game ;” whereupon the defendant 


en on the 


| Tame dy was convicted; and he was adjudged “ for his offence aforeſaid | 


that the de- 


keadant ap- * to have forfeited 57. to be diſtributed as the ſtatute directs. 


ee Law and Holroyd took three objections to the conviction. 
ee 1ſt, The information is not qui tam; it is only for the informer, 
_— * arid not for the pariſh, '2dly, The information charges the de- 
his preſence. fendant with two offences, We and _ uſing a dog, and 


. A magiſtrate 


ould tate © alſo keeping and uſing a gun,” and he is only convicted of 
all the evi- | 
dencein the one “ for his offence aforeſaid.” Therefore it is uncertain of 


conviction, 


2 which he is convicted, and he could not plead this conviction 


merely the 


. in bar to any action or proſecution commenced against him 


for either. This is not like a charge of keeping and uling a 
gun on the ſame day, which is only one offence; it is for 
keeping and uſing a dog, and alſo for keeping and uſing a gun: 


now the bare keeping of a dog for the deſtruction of game is a 
ſeparate offence, and ing a Jun is another, and for ay thing 
that Ppeant on | als conviction they may have been diſtinct offences | 


bY Ne Ba 
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in this jaſtance. zdaͤly, It does not appear that the evidence was 1797. 


given in the preſence of the defendant. N., v. pont, 2 Burr. Range #4," 


1165. and K. v. Crowther, ante, 1 vol. 125. It ddes not follow ga 


' Lover. 
that, becauſe the evidence was given on the ſame day when the 
defendant pleaded, he was preſent when it was given. 

Lord KENYON, Ch. J. (ſtopping Wood who was to have argued 
in ſupport of the conviction) ſaid that none of the objections are 
well founded. As to the firſt; the precedents agree with this 
information (a). With regard to the fecond ; the defendant } is 
only charged with one offence, and therefore hut only be con- 
victed of one. If a perſon go in purſuit of game with a dog 
and gun on the fame day, he can only be convicted in one penalty. 
On the third objection perhaps 1 ſhould have had great doubts, 
if this were res integra. But as it was ſo lately decided in this 
| Court, in R. v. Thompſon (b), that where the evidence is given on 
the ſame day when the defendant appeared, it will be intended 
1 that the evidence was given in his preſence, and as that precedent 
g may have guided the magiſtrates on ſimilar occaſions lince, 1 am 
| n . EP | 
inclined to ſupport this conviction. a, 
r Per Curiam, Comieion affirmed 00. 
1 a) Vid. 2 Hol, c. 26. * . that „on, &. the NOLA did 250 and 
5 6) Ante, 2 vol. 18. | | * uſe, &c.” without ſtating the particulars 
it T (e) A criminal information was moved for | of the evidence, and wholly omitting the 
1 g = 2gainſt Mr, Taeedale, the , magiſtrate who | evidence given for the defendant: But The 
D b made the conviction for not ſtating all the Court, after hearing the affidavits on both 
| evidence given: In fact a good deal of | ſides, being of opinion that the magiltraie 
1 evidence was given on behalf of the defend- had not acted corruptly, but might have been 
0 ant to ſhew that he was game-keeper of a | miſled by the precedent in R. v. T homp/on, 
r, certain manor, which the magiſtrate thought diſcharged the rule; expreſſing in ſtrong 
9 inſufficient for the purpoſe and convided | terms that they thought it the duty of ma- 
the defendant, only ſtating in the conviction, | giltrates 1n all caſes to ſtate the whole of the 
ad in the Ty of che act of Fe | evidence, and « not ee the reſult 1 it. 
of 1 ; 1 \ | 2: KS 3:4 
of ab 
= 11411 MGR 941 
on 
. WI 10990053 . | 
im "The Ke 4 in TON. 2 Wednſday, 
oi IN agai nt Pa rox. * a pe Fe Feb. 8th. 
01 f 1 "HIS pra rer Far argued in- laſt Michadimas term by A vrit de 
| excommun, 
ls | Manley: in ſupport of che rule and Warren contta, ſtood cato capi. T 
4 over for, the EY of the Court, which was; now. delivered, as "ag un 
. follows, by VPI p . - tendant was 
np : 
a If t& 1 in a cauſe of · defamation and ſlander merely biin ;” and . 
ices ground ery of the greater, inſtead of the leſſer, excommunication be pronounced, it is only a 
„ Moran bro token 
- | cation ; it is ſufficic ndant ſhould be reſident in the dioceſe at the time of, the encommuni- | 


at if he were there at the time of the citation. 


I © Lord 
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| PAYTON. 


"Bias 


CASES IN HILARY TEM 
Lord Kenyon, Ch. J. This was a motion to diſcharge the 


defendant out of cuſtody, and to quaſh a writ of excommunicaty 


capiendo, which ſtated that the Biſhop of Worcgſter had ſignifies 
that the official of the Conſiſtorial Court of Worceſter in a certain 
cauſe of defamation or ſlander merely ſpiritual, between Zlizaþej 
the wife of William Hopkins of | the pariſh of Grimby in the county 
and dioceſe of Moregſter complainant and Nathaniel Payton of the 
pariſh of Grimby aforeſaid the party accuſed did, for the conty. 


macy of the ſaid Nathaniel Payton in not appearing, decree bin 


to be excommunicated. 
To this writ three objections have been made. 
iſt, That the cauſes of excommunication are not ſufficienty | 


2dly, That the ſentence is erroneous, in pronouncing the greater 


excommunication, inſtead of the leſſer. 


3dly, Becauſe it does not appear that at the time of the ſentenc 
the defendant was inhabiting within the dioceſe. 
As to the firſt, The caſes cited were 1 Rol. Rep, 136. There 
Fox being taken on an excommunicato capiendo, the ſignificavit 
was that he was excommunicated for not anſwering article, 
without ſhewing what; and this was held bad, as it did not ap- 
pear what the nature of the charge was in thoſe articles. In 


that caſe Arſcot's caſe is mentioned; where the excommunicz- 


tion was held bad, it only alleging that he was an inveterat 


ſchiſmatic. Another caſe was in Salk. 293. , The King v. Fowler; 


where the writ was held bad, as the excommunication was re- 
cited to be pro quibuſdam cauſis ſubtractionis decimarum / 2 
aliorum jurium ecclefiaflicorum this was held uncertain, as the 
alia 3j jura might be matters not within their juriſdiction. But ac 


cording to the report of this caſe in Lord Raym. 619. the reaſon 


aſſigned by Holt Ch. J. was, the not ſpecially aſſigning the reaſon 
of the excommunication but in the disjunctive, and Gould |, 
thought it good, as the /ive ſeemed to, him accumulative; and 
Holt Ch. J. ſaid that if the writ had been in causa ſubtraQion | 
quorundam jurium eccleſiaſticorum, it had been well. But in 
the King v. Smith, Strange 940, an excommunicato capiendo 
was quaſhed, being in causa defamationis five contumacih, for the 
uncertainty of the laſt word ; but there was no objection on 10 
count of the firſt word not being ſutficiently certain and explicit. 
And i in the King v. Keat, Strange 950., the Court held an excon- 
- munication for ſlander or defamation not bad for n 

& The 
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The preſett caſe is more certain than that, for it is alleged to be 1797; 


for defamation or lander merely Jpiritual.” Thoſe words remdòve The Kixe 


all doubt, thewing tar This was within the Edgittzatics of the 
ſpiritual court. 55 

As to the 2d Mea, t the party was 6815 Uable to the 
Jefler excommunication z that, if objectionable, is only the ground | 
of appeal; it is merely that the judge has not proceeded accord- 
ing to the proper forms of the eccleſiaſtical court. | 
As to the 3d objection, the 23 Hen. 8. c. 9; Moor 17 ; 
Latch. 174; Godbolt 191; Godolpbin c Repertorium Canonicum 635 ; 
and Shower * 17. were cited. As to the ſtat. of Hen. 8. after re- 
citing © that perſons had been cited in courts out of the dioceſes 
« where they' lived, and on certificate thereof had been excom- 
„ municated, it provides that no. perſon from thenceforth ſhould 
be cited out of the dioceſe, in which he ſhould inhabit, put it does 
not prevent the ſentence of excommunication being paſſed againſt 


thoſe, who having been cited 1 in their dioceſe may afterwards re- 


move out of it. The caſe in Latch. 1 74. is Brown's caſe. There 
the objection. was, that the defendant was ſued out of his 9 810 
This caſe proves nothing ; ; as the defendant muſt be underſtood 
to have been cited out of the dioceſe. Codbolt 191 is Fraunces 
and Poroell's caſe. It was a motion for a prohibition for citing 


the plaintiff out of his dioceſe contrary to the 23 Hen. 8., and there 
Lord Cole ſaid obiter that the 23 H. 8. was in affircidnice of the 


common law; for if a man be excommunicated in a foreign dio- 


ceſe, the ſame i is void and coram non judice; as appeared by the 


9 E. 6. and 2 . 4. But this doctrine muſt be underſtood from 
the reference to the 23 H. 8. as applying to the caſe of a citation. 
out of the dioceſe. Godolþhin's Repert. Canon. 6365. only refers 


to Moor 467 ; which is Beaumont's caſe, and is in theſe words; 


* Beaumont was taken on an excommunicato capiendoz and the 


againſt 


PRTTON. 
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bs ſignificavit did not mention that he was commorant within THE - as, 


" monks of the biſhop at the time of the excommunication, and 


*It was adjudged uncertain, and the party diſcharged,” Shorter 
17. is Johnſon's caſe; and that, as far as reſpects this caſe, is merely 
a reference to Moor 467; for the objection in that caſe was the 
want of an addition. With reſpect to the caſe in Moor; as the 
neceſſity of being commorant at the time of the excommuntcition 
is not found to be ſo determined in any other book, and a8 ſuch * 
doctrine would enable defendants, by Mikting their didceſe* pend 


ing the ſuit, to avoid being amenable to che eceleſiaſtieal bir, 
Vol. VI. 1 dhat 


/ 


Pd 
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£797. FI caſe muſt be underſtood as proceeding on the ail of the 
3 defendant's not being within the dioceſe at any time during the 
52 ſuit. But the authority of that caſe may well be doubted (a). 
7 For in the caſe of the Qucen v. Digg, 14 Mod. 172., Page moved to 
quaſh a writ of excommunicato capiendo; his firſt exception being 
to the ſignificavit upon the excommunicato capiendo, that it did not 
appear he was commorant in the dioceſe ; and he cited Moor 466, 
467.: he took two other exceptions to the writ; and the report 
concludes with ſaying © which exception (namely the third) 
< the Court ſeemed to allow; but no notice is taken of the firſt 
being allowed by the Court. And in Sir T. Jones 89. in the caſe 
of the Inhabitants of Bermondſey, Darnel prayed that the defend. 
ants might be diſcharged becauſe it did not appear by the certifi- 
cate that they were commorant in the dioceſe of the biſhop x - 
the time of the excommunication; and he relied on Moor 407. 
and Latch. 174. But the priſoners were remanded. 
| We are therefore of opinion, on conſideration, and on the 
examination of all theſe caſes, that none of the objections are well 
founded, and conſequently that 
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The rule mul be diſcharged. 
©) I ſeems to have bees over-roled i in BR v. Burrard, 1 P. Wins, 43 [8 


WC 
e 
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1 The KING on the 3 of A and Wiſe, 
e Ang - : ©; 5: -anl Wife againſt WILKINSON. 


A vote for IN his cjedment i n was taken for the plaintiff on one 


groats mull 
be ſigned by count, which ſtated a demiſe by Moore and wite, ſubject to an 


all the credi- 
al in che award; and the arbitrator having awarded a ſum of money to 


Fi if it be he paid by the defendant to all the leſſors of the plaintiff, he was 


fendant is . attached for non-payment of that ſum, and was in cuſtody. He 
entitled to 


= by et: was afterwards brought up under the Lord's Ad, but was remanded 
ed, though he 


has received On receiving 2 note for his groats ſigned by Moore only; 3 and 

parks . under that note he received four payments. But | 

8 Marryat on a former day moved for his diſcharge, on account 
of this defect in the note for the groats, ſaying that the note 
ſhould have been ſigned by all the leſſors of the plaintiff; and 


that the application was made as ſoon as the defendant knew of 
the objection to the note. 
Beft, who oppoſed his n 1 an affidavit in 12 


| It was een that Moore who . the note was OM only real 
5 credit 
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diſcharge; and therefore they made 
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creditor and at the whole expence of the ſuit. And he objected, l 
on the authority of Linch v. Pargiter (a), to the defendant' $ be⸗ 
ing now diſcharged, after having received ſeveral payments under 
the note, even if the note were informal. 


The Court, having fome doubt on this caſe when the motion 
was made, declined deciding it at that time: but on this day they 
ſaid they were of opinion that the defendant was entitled to his 


The pv Ats 


(a) Dougl. 6g. 


WIVs TEA againf Dx Tasrzr. Rs 


Pi plaintiff, having been bired to go as a mate in a ſhip 
from the coaſt of Africa to the Havannah, for which he was to 


receive wages at the rate of 51. per month, and three privilege 
flaves free of expence on. the ſhip's arriving at the port of ſale, 
directed the defendant, who was his agent at Liverpool, to get an 


inſurance on his privilege ; and for the defendant's neglect the 


plaintiff brought this action on the caſe againſt him. It appeared 


at the trial at the laſt Lancoſter aſſizes before Lawrence J. that the 


ſhip was loſt on her voyage, and that the Plaintiff thereby ſuſ- 


tained a loſs of 150 l., reckoning 391. 55s, for his cheſt and 
clothes, and the reſt: for the value of the ſlaves. It was objected 


on behalf of the defendant that the Plaintiff could not recover the 


inſurance, they being in the nature of ſeamen's wages. That 
point was reſerved for the opinion of this court, a verdict being 


157 
1797. 


————— 


The Kine 

- againſt _ 

Wilkins. 
SON, 


TPedne/day, | 
Feb. 8th. 
Where a 
mate of a 
ſhip or a ſai- 
lor is tore- 
ceive ſome- 
ching at the 
end of the 
voyage in 
lieu of wages. 
e. g. flaves, 
he cannot in- 
ſare it: nor 


can he reco-= 


ver the value 
of ſuch thing. 
in an action 
againſt his 
agent for 
negligence 
in cot pro- 


3 curing ſuch 
value of the ſlaves, becauſe they were not the legal ſubject of fo 


an in Urance. | 


taken for the plaintiff for 150 ., with liberty to the defendant to | 


moye to reduce the damages to 397. 5 . Accordingly 


| Ward on a former day obtained a rats e for that Fan which. 
was now oppoſed by 5 


Holroyd; who: admitted that if a TT had been effected, the 


plaintiff could not have recovered the value of the privilege flaves 


in an action againſt the under writers, but contended that, as in 


Point of fact theſe kind of ſlaves- 'were frequently the ſubject of in- 


ſurance by mates at Liverpool where the loſs was always paid by 
the underwriters without diſputing the queſtion, the plaintiff might 


15 . the 


recover che value of them in this aQion, becauſe by means of 
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1797. the defendant s negligence. the pain bad (ined the " 


Wessres But Sh 
55 Teer. The Court were n of opinion that the flaves Were not te 
ſubject of inſurance, and that the plaintiff could not recover in 
bdbhis action niore than he could have recovered in an action againſt 
the under writers. They therefore made the rule abſolute to reduce 


the wen to 394. 5 J. 


R Rule abſolute 


dus, A 5 
.d. . SENAT againſt PORTER. 
The plain- 


N O the trial of this action on a policy of inſurance at the Guild. 
geueck to he hall Sittings before Lord Kenyon a queſtion aroſe reſpecting 
defencant, the admillibility in evidence of the captain's proteſt. The facts 


ore th were thele; when Vaux, the broker, applied to the defendant . 
proteſt con- informing him of the loſs and demanding payment, he produced 
a of , the different papers relating to the ſubject, and among the reſt the E. 
- Fo 0 proteſt ſigned by the captain; the defendant told him he had 
. looked into the papers, but that © there was a point in the caſe, = 
2 12 and he refuſed payment. On the part of the defendant it was 3 
did not enti= contended that the proteſt was made evidence in this caſe by'the 3 
= 23h plaintiff : as a paper delivered by his agent to the defendant, con- Y 
he pied a taining an, account of the loſs on which he reſted his daim z wi 
eps . therefore that it amounted to a declaration made by the plaintiff 
policy. to the defendant of the facts on which he required: Payment. 
Lord Kenyon was clearly of opinion that the proteſt- was not ad 
miſſible in evidence, and the plaintiff obtained a verdic. 
On a former day in this term the Court reluctantly n a. 


rule calling on the plaintiff to ſhew cauſe why there ſhould not be 
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ceived 1 in evidence: that rule was now ſupported by 4 19» 
Gibbs, who argued it on the ground above ſtated: 
Erſkine, Law, and Giles, were to have ſhewn cauſe n 4 
rule, but were ſtopped by the Court. | of 
Lord KENYON, Ch. J. Great complaints 1 Wy” made 
in the commercial world, and not without reaſon, of the enormous 
expence attending the trials of inſurance cauſes; it -therefore 
becomes the Court not to ſuffer that expence to be encreaſed by 


unneceſlary motions ; and it was with . great reluctance that I wa 
9 induces 
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induced to conſent to grant the rule to ſhew cauſe in this caſe. I. 
Have conſidered and reconſidered this queſtion, and I cannot figure 
to my imagination any arguable point in it. That che proteſt 
per ſe cannot be evidence is admitted. Then what facts were 
proved to make it evidence in this caſe? why, that it was in Faux 's 
hands, and that he ſhewed it to the defendant on an application 
for payment. But if that circumſtance would render the proteſt | 
evidence, it might equally be argued that the allegations in a 
plaintiff's bill in equity might be read againſt him merely becauſe 
the bill with its contents muſt have been ſhewn to the defendant; 
but that cannot be pretended. If the plaintiff had availed himſelf 
of any part of this paper to prove his caſe, the defendant would 
have been entitled to read the whole of it: but the mere circum- 


applied to him for payment Jurely cannot render the proteſt 
evidence in this caſe. | 


account of the loſs from that contained i in the proteſt, the proteſt, 
might have been produced to ſhew that he was not worthy of 

eredit ; but it could not be read on behalf of the defendant 
to prove any fact in the caſe. 


come evidence on account of it's having been voluntarily ſhewn 


ant might have obtained a Judge s ſummons to compel him to 
permit the defendant to inſpe& the paper; inſtead of this Vauzx, 
the plaintiff's agent, who wiſhed to act candidly, voluntarily 
ſhewed this as well as the other papers to the defendant : but 


ſtance of Vaux's mewing the proteſt to the defendant when he 


GROSE, J. This Proteſt was merely produced to the defendant 
as a paper containing the account of the loſs given by the captain: 
if the captain had been called as a witnels and had given a different 


' LawRENCE, J. Tr ſeems to me that the proteſt does not be- 


by Vaux to the defendant any more than it would if the plaintiff | 
had been compelled by a Judge's ſummons to ſhew it to the 
defendant. It was not. neceſſary for the plaintiff to ſhew this pro- 
teſt to the defendant before he brought his action; but the defend- | 


| that does not amount to an admiſſion of the faQts contained in the 


N Rule aſchetgel. 


1797. 


SENAT 
againſt 
1PokT% 8 
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Wedneſday, 
Feb. 8th. 
A ſhip home- 
ward bound 
to the port 


of London 
received A 


pilot at Or- 
 fordne/s as 
directed by 


5 G. 2. c. 20. 
and dropped 


him before 
ſhe reached 


her moorings 


in the river 


Thames; af- 
ter which, 
before ſhe 
was ſafely 
moored, an 


© accident 
| happened 


and the veſ- 
ſel was ſunk: 


the under- 


writer on the 
ſhip and car- 
go was held 


_ diſcharged 


from his li- 
ability on 


account of 


there not be- 
ing any pilot 
on board at 


that time; 


though it 
did not ap- 
pear that the 


| loſs was di- 


realy im- 
putable to 
want of {kill 


in thoſe who 


navigated 
the veſſel. 


2. Whether 
it is eſſential- 
ly neceſſary 


to the aſ- 

ſured's right 
of action on 
ſuch a policy 
that the pi- 
lot taken in 


to nevigate 
up the 


T bames 
ſhould be 
duly. quali- 
fied accord- 
ing to the 
directions of 
the 0 G. 2. 
6. 0. 
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ACTION on a policy of inſurance on ſhips and goods from 


Stetten to London, in which the plaintiff declared upon a 


loſs by reaſon of the veſſel's ſinking before ſhe had been..moored | 
twenty-four hours in conſequence of an anchor's having been driven | 


into her. It appeared that the captain had taken a Pilot on board 


at Orfordneſs on entering the river Thames, who quitted her at 


Halfway Reach; after which and before ſhe had come to her 


moorings higher up the river the accident happened, which 
occaſioned the loſs, and in conſequence of which the veſſel filled 
with water before ſhe had been moored twenty-four hours. But 
the preciſe time at which the damage was ſuſtained within thoſe 


limits, or by what particular default, was not aſcertained. The 
captain had alſo left the ſhip before the time of the actual loſs. It 


further appeared that the pilot taken in at Orfordneſe was not 
properly qualified at the time according to the proviſions of the 


5 Geo. 2. c. 20. for the regulation of pilots on the river 7; hames : 


but it did not appear that this was known to the captain ; and 


ſince that time the pilot had received his regular qualification, 


The plaintiff obtained a verdict, to ſet aſide which a rule to ſhew. 
_ cauſe was obtained on a former day upon two grounds; iſt, That | 
the requiſitions of the ſtatute not having been complied with, the. | 


plaintiff was not entitled to recover in point of law, it being an 


implied condition in every policy that the ſhip ſhall be lhe) | 


according to law. 2dly, That the underwriter was diſcharged « on 


the ground of actual negligence in the management of the ſbip, 


by not keeping the pilot on board till the * had beep mgared in 
ſafety. 8 : 

On the firſt ground there was much argument. at he "VEE on the. 
application of the ſtat. 5 Geo. 2. to a caſe like the preſent, and how: 
far it was neceffary to * validity of a policy that the directions 
of that ſtatute in reſpect to pilots ſhould be ſtrictly complied v with: 
but the conſideration of this queſtion became ultimately unneceſſary 
on the ground on which the Court determined the caſe ; and 
therefore the arguments are here omitted. 


Erſkine, Garrow, and Lawes, ſhewed cauſe ; and contended, on 


the ſecond ground, that there was no proof of any aQual negli- 
gence in the perſon who piloted the veſſel, or in any other perſon 
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on board the ſhip. That the only implied contin of this 1997. 
— 
nature between the under writer and the aſſured was, that the ſhip 1 α 
ſhould be navigated with all ordinary {kill and care; in which re- 22 
= ſpect there was no evidence here of any deficiency ; but the loſs woarn. 
25 ſolely imputable to an accident which no {kill or foreſight 
could have prevented. The loſs. therefore not being imputable to 
the abſence of a qualified pilot, the underwriter cannot object to | 
we right of action on that ground, unleſs the Court ſhould be 8 
; of opinion that the act of parliament makes the preſence of | 
{ch a perſon on board the ſhip during it's progreſs up the river f 
a ſtrict condition precedent to the plaintiff's right to recover. | 
Law and Bailey contra, The want of a proper pilot on board ö 
the ſhip at the time when the accident happened is negligence in 
fact, as well as a conſtruQive negligence upon the ſtrict conſtrue- 1 5 1 
WS tion of the act of Geo. 2. The navigation of the river Thames is —_ 
* l g | known to be intricate and dangerous, and is indeed ſo declared to 
WS bc by the Legiflature, which was the reaſon for paſſing that ſtatute. | 


and therefore it was neceſſary to have a ſkilful pilot on board. „5 


But it is a ſufficient anſwer to the action in this caſe to inſiſt upon 
| dhe known uſage of trade, which is, to have ſuch a pilot on board 


during the progreſs of a veſſel up the river, and the underwriter. | 
has a right to expect that all ordinary precaution and care ſhall „ 
be taken to navigate the veſſel ſafely; which was omitted to be 
done in the preſent caſe by the pilot's being permitted to leave his 
charge before the veſſel, was moored. in ſafety. It is no anſwer to 
lay that the loſs did not ariſe from that circumſtance z for non 
conſtat that the accident would have happened if the Pilot had 
remained on board: and at any rate the underwriter was diſ- 
charged by the groſs negligence of thoſe who had the conducting 
F | of the ſhip, which was a breach of the condition ae ach in the 
policy. Sn 
BI Lord Kenyon, Ch. 1. The principle on which this.caſe muſt nn 
15 be determined ſeems to be admitted on all hands, namely, that N 
5 | the aſſured cannot recover on a policy of aſſurance, unleſs thexg 
aaquip the ſhip with every thing neceflary to her navigation daring 
, the voyage; the ſhip berſelf muſt be ſea- wortkry, ſhe muſt have 
© = lufficient crew, and a captain and pitot of competent {kill, I do 
not feel that 1 am bound in this caſe to decide whether or not it 
be neceſſary that there ſhould be on board the veſſel a pilot qualified 
according to the act of parliament referred to. This cafe may be „ 
diſpoſed of without deciding that queſtion, It a be contended, 1 


10 1 though 
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6. | CASES IN HILARY TERM: 


1797. though with what effect I will not ſay, that if the captain had taken 
_— a pilot who repreſented himſelf to be duly qualified, and whom the 
1 2777 captain believed to be ſo, but who in fact had not a qualific ion, 

woxTH., the captain would have diſcharged his duty, and the underwriter 
would have been anſwerable for any loſs that had happened, But 
in this caſe the captain did not perform his duty; for he had ng 
pilot on board at the time when the accident happened; and it iz 
one of the things implied in contracts of this kind that there ſhyj 
be ſome perſon on board the ſhip apparently qualified to navigate 
her. If the under writers had been previouſly informed that there 
would be no pilot on board during the ſhip's failing up the river 
Thames, probably they would not have undertaken the riſk, On 
the ground therefore that there was 10 pilot on board the veſſel 
when the accident happened, I am of opinion that there muſt be 
judgment of nonſuit. a 
SGnosk, J. The queſtion is not, Whether the aſſured can re. 
cover in a caſe where there was a pilot on board, though not 
properly qualified, but, Whether or not the defendant be liable for 
a loſs which happened to the veſlel when there was no pilot of 
any kind on board? I think he is not, becauſe it is underſtood in 
all contracts of inſurance that there fhall be ſuch a perſon on 
board the ſhip. | 
LAWRENCE, J. In this caſe there was groſs negligence in 
the captain, in- having no perſon on board to take care of the ſhip, 
and on that ground 1 think the plaintiff cannot recover. It is not 
neceſſary to decide here whether the defendant would have been 
anſwerable if there had been a pilot on board, whom the captain 
believed to be of ſufficient ſkill, but who was not duly qualified 


* 1 


under the act of parliament. . OK 
5 Rule abſolute 


Thur/day, MipplEwe 7 Blares. 
"PR MrppIE WOOD againſi BLARK RS 


A ſhip inſur- HIS was an action on a policy of aſſurance on goods on 
5 L. fails board the ſhip Aretbuſa * at and from London to Jamaica 
with intent, The ſhip waseaptured by an enemy in her voyage out on the 


ro touch at 


C., an inter- | | | > 9 
mediate point; to a certain point the voyage is the ſame; from that point there are three tra q 
to B., one by the way of C. the two others by different courſes; there are advantages and diſads? 
tages attending each, and the captain muſt ele& according to circumſtances : the ſhip takes the 
by C. with intent to put in there, but is taken before ſhe actually comes to the point where ſhe muſt 70 
turned out of the track to B. by the way of C. for the purpoſe of putting into the harbour of C.; yet 


underwriter is diſcharged; becauſe he was entitled to the advantage of the captaigs judgment in oft” 


ing which of the three tracks it was beſt to purſue when he came to the firſt dividing point. 


orth 
9 ND 
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north. ſide of St; Domingo, and carried into the SHaniſb port of that 
name: and the aſſured declared as for a total loſs by capture. 
The defendant paid the premium into court; and reſiſted the 
demand on the ground of a deviation from the voyage inſured; 
: As to which it appeared in evidence that the ſhip was entered 


for Jamaica only, but that ſhe ſailed from London with directions 
to the captain to touch in his way to Jamaica at Cape Nicola 
Mole! in the Iſland of St. Domingo in order to land ſome ſtores there 
purſuant to a charter - party entered into for that purpoſe; after 


lies in the track to Jamaica; and conſequently the courſe of the 


Nicola Mole, is to a certain point exactly the ſame. From that 
point there are three' tracks which a ſhip bound on the voyage 


of St. Domingo, another | ſtill further to the ſouthward, and a 
third to the northward: of that iſſand; in which latter after the 


tracks, but before ſhe had reached the ſubdividing point of the 
continuing courſe to Jamaica and that leading into the port of 
Cape Nicola Mole, ſhe was captured. With reſpect to the three 


paſſed, it appeared that thoſe to the ſouthward of St. Domingo 
z the ſafeſt navigation ; that the other to the northward was the 
in time of war by thoſe. who were acquainted with it, more 


St. Domingo, including Cape Nicola Mole, being in poſſeſſion of 
the Britiſb force, there was leſs riſk to be apprehended from pri- 
vateers. But whether this or either of the other courſes was the 
molt advantageous to be purſued in any particular inſtance de- 
pended upon circumſtances, upon which it was proper for the 
captain of the ſhip to exerciſe his judgment at the time. It was not 
pretended that the captain had in fact exerciſed any ſuch judgment 


that he had adopted it as the moſt direct and proper one to be 


taken for the "gs of going. in to the 8 605 whither he was 
then bound. 


"= "of 12 E | > but 7 8 » * 


outwards at the Cuſtom-houſe, and the clearance of the goods was 


which, he was to proceed to Jamaica. The iſland of Sd. Domingo 


voyage from London to Jamaica, and from London to Cape 
to Jamaica may take; one of them to the ſouthward immediately 


ſhip in queſtion had paſſed the dividing point of the three ſeveral 


were the moſt uſual, eſpecially in time of peace, and were 


ſhorteſt, but more difficult navigation, but was ſometimes preferred 


Ver. Vila, 11 Lived 


1797. 
M doprb⸗ 


wood 
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ſeveral tracks to Jamaica from the dividing point which the ſhip 


eſpecially 1 in the preſent war, becauſe great part of the iſland of 


in ſelecting this courſe which he had taken; but it was evident 
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| CASES: IN HILARY: TERM 
Sin a before whom the caſe: was tried was of Opinion 


that the defendant was diſcharged under -theſe- circumſtances; 


becauſe at the time when the ſhip was captured ſhe way. 
bound to a different place from that for which ſhe was inſured; 


and with a view to which the captain under compulſion of his 


orders had taken this particular track, and was not left at liberty 
to exerciſe his judgment at the dividing point for the benefit of 
all concerned, as the aſſurers had a right to inſiſt upon. And 


accordingly the Jury found a verdict for the defendant, being, as 
they ſtated, unanimouſly of opinion that“ the concealment of the 


intention to go to St. Domingo vitiated the policy.“ A rule 
having been obtained calling on the defendant to ſhew cauſe why 
the verdict ſhould not be ſet aſide and a new trial granted, 
Garrow and Gibbs now thewed cauſe. At the time of the 
capture the ſhip was ſailing upon a different voyage from the one 


inſured; and if the voyage inſured ever had an inception at 


all, at leaſt the deviation commenced from the dividing point; 
for from thence the captain took the northern courſe, not electing 


it as one of the ſeveral tracks to Jamaica, but as the proper way 
to Cape Nicola Mole. And the going there was a deception upon 


the underwriters ; becauſe they muſt be taken to have known 


the uſual courſe of the voyage inſured, that the ſouthern track was 
the moſt. uſual and ſafe, though circumſtances might exiſt at the 


time to make the northern one more eligible. They had a right 
therefore to, expect that the captain would be at liberty when 


he came to the dividing. point to ſelect which of the paſſages he 


thought the moſt eligible : but it now appears that the captain had 


no ſuch right of election, but was bound to go to Cape Nicola 


Mole firſt, however circumſtances might have rendered that track 


the moſt hazardous, as indeed it appeared by the evidence to be 


at all times in reſpe& to the navigation. The defendant's ob- 


jection therefore is not that the captain elected to go this way, but 


that he could properly go no other way than this in conſequence 


of his orders; and conſequently this was ſuch an alteration of - 


the riſk inſured as avoids the policy. 
Erſtine, Law, and Giles, in ſupport of the rule. This cale 
comes direQly within the principle of thoſe authorities in which 


it has been determined that where the terminus a quo and terminus. 


ad quem remain the ſame, though there be an intention to deviate 


from the voyage inſured, yet that an not vitiate the po it 
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che loſs happen before the dividing point. Such were the caſes of 


Fofter v. Wilmer (a), Carter v. The Ropal Exchange. Afurance Conte 


pany (b), Thelluſon v. Ferguſſon (e), Kewley.v. Ryan (4), and King- | 
on v. Phelps before Lord Kenyon at the intings about two years 


ago. In the laſt caſe the inſurance was from Co to London, 


the captain failed with an intention of touching at Weymouth in 


his way, but before he had aQually deviated for that purpoſe, a 


violent ſtorm aroſe, and he was ultimately driven by. ſtreſs of 


weather into the very port of Weymouth : Lord Kenyon held that 


the underwriter was bound notwithſtanding the intention to 


deviate, inaſmuch as. the actual deviation aroſe ultimately from 


inevitable neceſſity, and not from choice; and the plaintiff re- 


covered. The caſes of Woolridge v. Boydell (e), and Way v. Modi- 


| gliani (J), are diſtinguiſhable from the preſent. In the gel hs 


underwriter was held diſcharged, becauſe the termini were not 


the ſame; the ſhip was inſured from Maryland to Caais, and the 


failed for Falmouth, never intending to go. to Cadiz at all; there- 


fore there never was any inception of the voyage inſured. In the 


caſe of Way v. Modigliani the ſhip went entirely. out of the courle 


of the voyage inſured upon a different deſtination, though ſhe 
afterwards got into the track of the voyage inſured. That 


therefore was either a caſe of non-inception of the voyage 


inſured, or of direct deviation from the courſe of it. It is 


clear then from a review of all the caſes upon the ſubject that 


if there had been but one uſual track to Jamaica, namely, to 
the northward of S'. Domingo, the plaintiff muſt have been 


WW cotitled to recover; inaſmuch as the loſs happened before the 


intended deviation took place, and while the veſſel was yet in 
the direct courſe to Jamaica. Then it cannot make any dif- 
ference that there are ſeveral tracks to Jamaica, neither of the 
others having any general ſuperior advantage to the preſent. 
But it is ſaid that the captain was by force of his orders deprived 
of the right of exerciſing his judgment as to which of the paſlages 


T1 he would elect: yet that can make no difference; becauſe ſo long 


as the ſhip is in the direct courſe to the place inſured the under- 


writer is not injured. It could have been no fraud upon him if 


che owner had 1 e that the n thould prog by the 


(a) 2 Stra. 12 49. 3 


(4 Ibid, « 3 (4) 2 2 "Bac: 343. 


(e) Doergl. 16. 
{c) Dougl. 361, oct. ed. . * 7 Ante, 2 vol. 30. ; 
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"CASES IN HILART TERM 
north paſſage, without any intention to deviate. It was Never 


doubted but that a ſhip=owner/might ele@'which track he Pleaſed, 


provided he confined Himſelf to one which was direct and; proper. 
It is not contended that this was not ſo; and indeed it appeared 


to be the neareſt, and, fince the poſſeſſion of the Cape by the 


Engliſh, the ſafeſt. * Neither was the captain in fact bound by his 
inſtructions to go to the northward ;'for he might juſt as well have 
gone to the ſouthward, even with a view of going to Oe Nieols 
Mole. Though this objection of fettering the captain's diſeretion 
was not directly taken in any of the caſes, yet it has occurred in 
fact in ſeveral, and particularly 1 in Thelluſſon v. Ferguſſon (a) before 
mentioned; where the ſhip being inſured for Havre, but 'intend- 


ing to go to Breſt, was actually taken in a track more direct for 


Breſt than for Havre; yet that being proved to be at leaſt as good 


if not a ſafer way of getting to Havre, even if ſhe had not intend. 
ed to deviate, the underwriter was hi eld liable. If this had been a 


new queſtion, perhaps it might without inconvenience have re. 
ceived a different determination: but the rule is now too wal 


ſettled to be ſhaken. It is true that the underwriter ought to be 


fairly apprized of all the circumſtances which are material to his 
intereſt, as tending to vary the riſk inſured. And | in ſuch a calc 


it may be ſaid that though the ſhip be loſt after ſhe has deviated, 


the underwriter may not be in a ſituation to prove the deviation. 
But the fair anſwer is that the aſſured muſt prove the loſs; and 


that being a matter of locality, he muſt neceſſarily prove the place 


where it happened ; except in the fingle inſtance of a veſlel' 
foundering at ſea and all the crew periſhing, which ſeldom occurs 
In every other caſe the underwriter has an opportunity of know- 


ing with certainty whether the ſhip was in the direct track of her 
Voyage at the time of the loſs; 3 and that is a more certain ſtand- 
ard whereby to decide the intereſts of the reſpective parties, than 
any thing which reſts merely in intention. A contrary rule i 


ſuch a caſe precludes the ſuppoſition, which is by no means im- 


: pollible, that the intention to deviate may be abandoned before 
the actual dividing point. Here the only deviation would have 


been if the ſhip had actually turned on one ſide in order to put into 
Cape Nicola Mole; and as the loſs happened before, non conſtat 
that ſhe would have deviated at all. At leaſt ne riſk of the ua 
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writer up to the time of the loſs remained the fame as if no ſuch © 

intention had ever been entertained. | 

Lord KENYON, Ch. J. I will not now inquire whether the 

caſes cited were or were not properly decided; though perhaps 

if this were res integra I ſhould have entertained ſame doubts. 

It is ſufficient that thoſe caſes have been decided, and if the opi- 
nion which I gave at the trial tended to ſhake their authority I 
would abandon it: but it ſeems to me that our determination 
in favor of this defendant will not diſturb any of the authorities. 
At the trial ſix witneſſes, who had gone many voyages to Jamaica, 
were examined on the part of the plaintiff reſpecting the com- 
mon courſe of the voyage; two of whom had never taken the 
northern paſſage, and the other four ſaid that the ſouthern was 
the moſt uſual, and that at all events the captain ought to exerciſe 
his diſcretion in each particular caſe whether he ſhould take the 
one courſe or the other. When this policy was ſubſcribed, it muſt 
be taken for granted that the defendant knew what was the com- 
mon courſe of the trade, and expected that the moſt expedient 
voyage would: be purſued by the captain, acting on the emergency 
of the occaſion : but in fact that diſcretion of the captain was 
taken away in this inftance, and on that I formed my opinion. 
That was a moſt important fact, and ought to have been com- 
municated to the underwriters. I am therefore of opinion that 
the plaintiff is not entitled to recover, and that the rule for a New 

trial muſt be diſcharged. 

Asununsr, J. The facts of this caſe being once Ab ed 
I think there can be no doubt in, the queſtion. The underwriters 
ſuppoſed when they made this inſurance that the captain would 
have gone the moſt common and uſual way, or at leaſt that he 
would have been at liberty to exerciſe his own judgment on the 
ſubject; inſtead of which it appears that he had no diſcretion, 
but was bound to take the northern paſſage. Had the intention 
of going to St. Domingo firſt been communicated to the under- 
writers, perhaps they would not have ſubſeribed the policy, or 
if they had would have required a larger premium. There- 
fore on the ground that a full diſcloſure was not made to the de- 
fendant when he underwrote the policy in queſtion, I think the 
rule ought to be diſcharged. 
Gxosz, J. If this caſe clearly fell michia- thee which 1 : 


been cited, 1 Mould on that ground have been induced to deter- 
Vor, VII. 1 Uu mine 
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could take in order to arrive at her place of deſtination. 
deing no caſe to guide us in the deciſion of this, we muſt reſort 


CASES IN HILARY TERM 


mine in favor of: the plaintiff; it being highly beneficial to te 
ſubject to adhere to former deciſions. But this caſe is diſtinguiſh, 


able from them; - for in thoſe caſes the ſhip was taken before the 


dividing point, and when ſhe was going in the only courſe ſhe 
There 


to principle. Now it muſt be remembered that this cauſe was 


tried by a ſpecial Jury of merchants of London, perſons peculiarly 


converſant in commercial tranſactions, and who perfectly well 
knew the ordinary riſk of ſuch a voyage, and what would vary 
that riſk; and they were of opinion that the underwriter was not 
hable. It appears that there are ſeveral courſes to be taken to g0 


to Jamaica, that the moſt uſual paſſage 1s the ſouthern one, but 


that the captain - ought to have a diſcretion to purſue that which 


at the moment appears to be moſt adviſable: but in this inſtance 


the captain had no fuch diſcretion ; that circumſtance ſhould have 


been diſcloſed to the underwriters, and that not having been done 
The determination to take 


the northern paſſage at all events might very materially vary the | 


I think the plaintiff cannot recover. 


riſk; for when the ſhip came to the dividing point, the captain 
might diſcover that the northern paſſage was more dangerous 
owing to the circumſtances of the moment, and yet he was ob- 
liged to take that courſe in this inſtance, when the underwriter 


ſuppoſed that he had a diſcretion to take either the northern or 
the ſouthern paſſage as he ſhould think right. 


LAWRENCE, J. When the motion for a new trial was made, 
I was inclined to think that this caſe fell within the authority of 
the ſeveral caſes cited, and that as the ſhip was taken in the courſe 


of her voyage to Jamaica without ſtopping at St. Domingo the 


plaintiff was entitled to recover: but in the courſe of this dif 
cuſſion I have changed my opinion. The principle on which the 


caſes alluded to have been determined is, that where the ſhip 5 


taken before ſne comes to the en point the underwriters run 
no additional riſk by the captain's intention to deviate afterward 


and therefore it is to be conſidered as if no ſuch intention bad 


been formed. Now if 1 in this caſe the ſhip had been captured be- 
fore ſhe took the northern courſe, I ſhould have thought that the 


: plaintiff would have been entitled to a verdict ; for in that caſe 
the ſhip would have run no additional riſk : but dire ſhe ſailed for 
1 having a charter- party to ſtop at Sr. Domingo, and * 
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the came to the dividing point, which I conſider i in this caſe to 
be that where ſhe begun to take the northern courſe, the ſhip was 
ſubjected to a riſk for which the underwriters did not make them- 
{elves reſponſible; for at that moment the underwriters were en- 
titled to have the benefit of the exerciſe of the captain's judgment 
whether he would go to the north or to the ſouth. 
peared that the captain had really exercifed his judgment in this 
caſe, and that he had taken the northern courſe as in his opinion 
the beſt at that time without being influenced by the charter- 
party to go to St. Domingo, I ſhould have thought that a new trial 
ought to be granted : but I underſtand that he took this courſe, 
not after exerciſing his judgment, but becauſe he was bound to 
go to Cape Nicola Mole ; and therefore there is no ground for 
ſending this to a new trial though the Jury have decided for 
the plaintiff on another ground which in my opinion is not 
tenable. 


. 


Rule diſcharged. 


The Kine again} C. W Eſq. and Others. 


Hs was a rule to ſhew cauſe why a mandamus ſhould not 
iſſue to the four defendants and the other juſtices of the 
peace in and for the county of Surry acting within the limits 
where the pariſh of Batterſea lies, commanding 1 them to nominate 
and appoint one or more perſon or perſons named in the liſt of 
twenty. one perſons made and returned to them according to the 
direction of the ſtatutes in that caſe made and provided at a ſpecial 
Seſſions held at Wandforth in and for the ſaid county on the 


of the highways of the pariſh of Batterſea for this year. It ap- 
peared from the affidavits that on the 22d of September laſt at 
| 2 pariſh meeting convened according to the directions of the 
general highway act a liſt of twenty-one perſons was made, among 
whom were V. Kerton and R. Southby, and was delivered to the 


fendants appointed V. Kerton R. Southby and one W. Chivers 
(who was not named in the liſt) ſurveyors for the year: they 


them for a particular diviſion, . Chivers being appointed for 


15th of October laſt, as fit perſons to take the office of ſurveyors 
na med in the | 


Juſtices &c. That on the $th of November following the de- 


were not appointed ſurveyors for the whole pariſh, but each of 
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Friday, | 
Feb. 10th, 


The magiſ- 
trates are not 
bound to ap- 
point ſurvey- 
ors of the 

highways 
from the liſt 

of perſons re- 
turned to 

them under 


ſtat. 13 G. 3. 


thei: opl- 
nions the 
perſons 


löſt are got 


qualified: 


but they may 
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the pariſh 


who are gas- 
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againſt 
C. BaLD- 


WIN, 


Ide Kine peared that the juſtices had been for ſeveral years paſt in the habit 


but no corruption is even ſuggeſted i in this caſe. 


| Conitables &. (che perſons conſtituting the 
pariſh meeting) ſhall make a hiſt of the 
names of at leait ten perſons living within 


lands of the yearly value of 10/,; if there 


 Cagrs LIN HILARY. TERM 41 Bt 
Batterſea Ri i/e diviſion within the pariſh of Batterſea. It alſo ap- 


of appointing ſeveral ſurveyors for diſtinct parts or diviſions of 
the pariſh, and not for the whole pariſh ; that perſons ſo ap- 
pointed have raiſed money in their own particular diviſions, and 
laid out the ſame. in repairing the roads in thoſe diviſions. The 
ground of the motion for the mandamus was that the juſtices had 
not appointed all the three ſurveyors ors the liſt of twenty-one 
perſons returned to them. 

Garrow ſhewed cauſe againſt the rule ; and relied on the words 


of the ſtat. 13 Geo. 3. c. 78. N . (8) to ſhew that the magiſtrates 


were not bound in all caſes to appoint the ſurveyors from the 
perſons mentioned in the lift returned to them, but that they had 
4 diſcretionary power to appoint other perſons who were duly 


qualified, if in their opinion ſuch perſons were better qualified 


for the office than thoſe returned in the liſt. 


Erſtine and Lawes, in ſupport of the rule, again inſiſted on 
the objection before taken ; and mentioned another objeQtion to 
the appointment of the Gone ſurveyors, namely, that they were 
not appointed for the whole pariſh 00) but oo for inferior diſ. 
tricts within the pariſh. Lk 

Lord Kenyon, Ch. J. By the firſt ſeQion i in che act of par- 
liament, if the liſt of perſons returned to the juſtices does not 
contain the names of perſons whom the juſtices think qualified, 
the juſtices may appoint any other perſons of the pariſh who 
are properly qualified. If indeed the magiſtrates a& corruptly, 
they may be puniſhed for an abuſe of their diſcretionary power: 
The liſts are di- 


rected by the act al for the purpois of aſſiſting the magiſtrates 
(a) It is cated dy that ſtatute that the | ſent to the juſtices, and that the jultices 
ſhall appoint a petty ſeſſions &c, ** and from 
** the ſaid liſts according to their diſcretion 
* and the largeneſs of the pariſh townſhip 
„or place by warrant under their hands 
and ſeals ſha!l appoint one two or more of 
e ſuch perſons, if he or they Pull in the ofi- 
nion of ſuch juſtices be qualified for tht of- 
© fice of ſurveyor, if not, one two or more: 


the pariſh townſhip or place who has each 
an eftate in lands Kc. of 10 J. a year, or a 
perſonal eſtate of 100 J., or who occupies 


be not ten perſons having ſuch qualifica- 


tions, that then they ſhall inſert in the liſt 


the names of ſo many perſons as are quali- 


fied, together with ſo many of the molt ſuf- 
ficient and able inhabitants as ſhall make 


up the number, to ſerve the office of ſur- 


veyor of the highways &c. The act then 


directs that a duplicate of that liſt ſhall be 
. 14 ks Who 


ce the other ſubſtantial inhabitants or occu- 
te piers of lands &c. within ſuch pariſh. &c- | 
« fit and proper to ſerve the office of fur- 
c veyor of the highways for Joey parif 
« toqunſpip or place. 

(2) The words of the act FR pariſh, 


| 


** townſhip, or place.” 


[ 
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| who in many inſtances might not perhaps know a ſufficient num- 


ber of perſons fit to ſerve the office. With regard to the ſecond 
objection ; it appears that this has been the mode of appointing 


ſurveyors in this pariſh for ſeveral years paſt, And in many 


other parts of the country the ſurveyors are appointed for town= 
ſhips and other ſmall diſtricts. But at any rate, if there be any 
objection to the appointment of the ſurveyors, the party object- 


ing ſhould firſt remove the appointments by certiorari, and then 


move to quaſh them. 
P. ⁵⁵ . Hoo a Rule Acchatzel. 


WalkkRx againſt The Earl of Grosvenos. 


ARK moved for an attachment againſt the defendant for non- 
payment of the ſum of 2711 J. purſuant to an award, which 
had been made under a rule at niſi prius, alterwards made a rule 
of this court; and he, obſerved that, unleſs this application 
were granted, the plaintiff would be without remedy, as no 
verdict had been ben.. | 
Bayley was inſtructed on the part of the A to conſent, 
provided the attachment lay in the office until the firſt day of 
next term. But 
The Court ſaid that ſuch an attachment could not be granted 
in this is caſe, the defendant being a peer of the realm. 


Rule refuſed, 


 Baxnr againſt Liscos. 


HIS was an action on promiſes, in which the declaration 
cated that in conſideration that the plaintiff would deliver 


certain goods to the defendant (a wharfinger) at his wharf to be 
ſhipped by him for a certain reward with a ſufferance or warrant, 


he, the defendant, undertook to procure a ſufferance from the 
cultom-houſe; that the plaintiff in conſequence delivered the 
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— 
The KINO 
againſt 


C. Balp- 
WIN. 


5 Friday 


Feb. 2 


The 6 


will not 
grant an at- 
tachment 


againſt a peer 


for not pay- 


ing a ſum of 
money a- 


warded. 


though the 
defendant 

con ſent on 
condition 

that the at- 
tachment 
ſhall lie in 
the office fer 

a certain 
time. 


Friday, 
Feb. 1oih, 


In an action 
a gainſt a 
wharfinger 
to Whom 
goods were 
ſent to be 
ſhipped, for 
neglecting to 
take out a 
ſufferance, 


for want of 
goods to the defendant ; dur | that the detendant did not 8 290g 


which the 
goods were 
ſeized, it is 


not neceſſary to aver or prove that the goods were e condemned by a ſentence in rem. But it is ſufticient to 
| aver that “ for want of ſuch ſufferance the ſaid goods were /eized as forfeited, whereby the ſame became 


** wholly lolt to the plaintiff ;” 
folicient to ſaltain the declaration. 


Vol. VII. . Xx „ a ſuf- 


and proof of a ſeizure 1 in fat by the e for a Juſt cauſe of forfeiture is 


/ 
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a luffcrane according to his undertaking, by means hoo and 

— for want of ſuch ſufferance the ſaid goods were ſeized as Forfeited 
to our Lord the King, whereby the fame became wholly bot" to the 

plainti if. It appeared in evidence at the trial that the Plaintiff's 

goods had been ſent to the defendant* s wharf in the uſual courſe 
of buſineſs to be ſhipped by him ; ; and that it was part of the 
wharfinger's buſineſs to obtain the ſufferance from the. cuſtom- 


houſe for ſhipping the goods, for want of which they had been 
ſeized by a cuſtom-houſe officer, and ſome time afterwards ſold 


: in the uſual manner, It was ſuggeſted that the ſale had been 
made under a ſentence of condemnation in the Court of Exche. 
quer, and that was probably the fact: but the record itſelf of 
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ſuch ſeritence was not given in evidence, which was contended 
on the part of the defendant to be neceſſary in ſupport of the 

action. The plaintiff however recovered a verdict, with leave to 
the defendant's counſel to move to ſet it aſide and enter a nonſuit, 
if the Court ſhould be of that opinion. 


' Mingay afterwards obtained a rule calling on the plaintiff to 
ſhew cauſe why a nonſuit ſhould not be entered, with, liberty 
Afterwards to move in arreſt of judgment, upon the ground either 

that there was not a ſufficient averment in the declaration that 
the goods had been condemned as forfeited, or if ſo, that there 
was not ſufficient legal evidence of ſuch condemnation, by the 
non- production of the record itſelf. 5 
Erſkine, Gibbs, and Vaughan, ſhewed cauſe. It is admitted that 
the goods were ſent to the detendant, that it was his duty to have 
taken out a ſufferance, that he did not do ſo, and that in conſe- 
quence there was a ſeizure in fact by the king's officers as for a 
forfeiture, and a ſale by the ſame. It appears therefore that by 
the negligence of the defendant the plaintiff has loſt his goods ; 
which being the caſe, the defendant is liable to make good that 
lofs, independently of the exiſtence of any ſentence of condemu- 


ation, For as ſoon as they were ſeized by the officer for a juſt 
cauſe, the plaintiff had a right to abandon them altogether to the 
defendant. Here it appears that the cauſe of ſeizure was juſt, 
becauſe the ſufferance not having been taken out, the act of the 
13 & 14 Car. 2. c. 11. J 15. attached, and gave the right to 
ſeize as forfeited. This action therefore being maintainable even 


before ſentence of condemnation could have been had, it follows 
that 
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that neither the ayerment or the proof required; was neceſſary. 
Perhaps the mere proof of a ſeizure. would not have been ſaffi- 
cient: but where it is alſo 3 that the goods were forfeitable 


55 law, that 18 enough; becauſe thereby the property, as well 


as the poſſeſſion, was deveſted out of the owner. As in Wilkins v. 


Deſpard (a), where a ſhip having been ſeized as forfeited under 


the navigation act 65) by a governor of one of the colonies, it 
was held that the owner could not maintain treſpaſs againſt the 


party ſeizing, though he did not proceed to condemnation; be- 
cauſe by the forfeiture the property was deveſted out of the owner 


before condemnation. This being an application to enter a non- 


ſuit, it is a ſufficient anſwer that the declaration, which only ſtates 


that the goods were ſeized as forfeited, and not tha they were 


condemned, was proved. 


Mingay and Lamwes contra. In order to latein chis on it | 


was neceſſary for the plaintiff to aver and prove that the goods 


had been legally ſeized and condemned as forfeited ; for otherwiſe 
the defendant might be made reſponſible for the acts of a wrong- 
doer. It is obſervable that the declaration does not even allege 


1 that the want of a ſufferance was a legal cauſe of forfeiture, or 


that the goods were forfeited; but only that they were /eized as 


Pirſfeited: and therefore the concluſion, that they were thereby 
= © wholly loft to the plaintiff,” does not follow from the premiſes, 


But if ſuch an allegation be ſufficient, it can only be ſo upon the 
ground that the legal intendment is that the goods were legally 
forfeited. But if that intendment is to be made, then the proof 
was deficient in this caſe, becauſe the beſt evidence of the fact 
was not adduced ; namely an office copy of the record of con- 
demnation. The only evidence given was of a ſeizure and ſale 


ET in fact; which, for aught appears, may have been by wrong-doers 


en any legal authority. In Wilkins v. Deſpard the ay 


ity of the ſeizure was admitted in the pleadings ; and the queſ- 

. | Uon of evidence never came before the court. The objection 

. therefore either applies in arreſt of judgment, becauſe there is 

5 no ſufficient averment that the goods were forfeited or condemned; 

= - it applies for the purpoſe of entering a nonſuit, on the ground 
gbhat the declaration was not proved. 


Lord KENYON, Ch. J. When the ohjettion was. firſt made, 1 


was rather inclined to think that 1 it was well nde — a 


: (b) 12 Car, 2. e. 18, 
11 


00 Ante, 5 vol. 112. 


now 


LY 
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1797. now ſatisfied that it ought not to prevail. It is alleged ini the 
. 152 declaration that the defendant engaged to procure a ſufferance, 
again that he did not, and that for want of it the goods were ſeized. 
as forfeited, whereby they were wholly loſt - to the plaintiff. 

This therefore was an injury ſuſtained by the "plaintiff in 
conſequence of the defendant's negligence. Suppoſe there 

was no condemnation in the Court of Exchequer, the plain- 

tiff might have recovered a ſatisfaction of the defendant for 

this loſs. 3 FV 

As HHU RST, J. and Groſſe, J. declared themſelves of the lame 


. = 
 Lawnence, J. Sufficient appears to ſhew that the goods 
were not taken by a wrong-doer, but that they were ſeized as for- 
teited for a good cauſe of forfeiture, and that they were thereby 
loſt to the plaintiff, * 


Raule to enter a nonſuit diſcharged (a). 


[ | (a) And no motion was afterwards made to arreſt the judgment. 


a. Saturday, "SRP. SILLY 1 No +] 

[ 3 WzLLs and Another again/? PICKMAN. 

| The , 7 HE plaintiff ſued out execution againſt the defendant upon 
A 508 ang. aa judgment recovered in this cauſe, and the ſheriff ſeized 


the ſheriff 1 N p 1 3 
ee pI the defendant's goods under a writ of fieri facias; after which 


ys oe his time an extent iſſued at the ſuit of the Crown for a debt due for 
making a re- | 1 | 


5 certain duties of exciſe on malt. And the ſheriff having been 
writ 4 «FR ruled by the plaintiffs to return the writ, ak 
geſtion of a Dauncey on a former day in this term moved to enlarge the 


reaſonable 


doubt wbe- time for the ſheriff to make his return, ſuggeſting that his object 


h h | . . * | a . . . . e 
an lied in ſo doing was to compel the plaintiffs to give the ſheriff an in- 


under the . | 5 | . p 5 
writ were not demnity, or to go into the Court of Exchequer and litigate the 


28 queſtion with the Crown, ſo that the ſheriff, who wiſhed to do 
| ded 5 what was right might not be compelled to take the riſk and ex- i 
ſuit of the Pence of the litigation on himſelf. He ſaid the queſtion was of 
| ns conſiderable difficulty on the conſtruction of the act of the 28 C. 3. 
1 3 c. 37 J 21. on which the ſeizure was made, whether at the time 


j <- 37-/-21- of the ſeizure (a) the goods remained © in the cuſtody of the 
[ for the pur- 


poſe of in- 4 maker,” And he cited, as authorities in ſupport of the preſent 
ducing the ee WO | 6 
plaiotif to application, Shaw v. Tunbridge (b), where the application 


1 | go into the 1 N W 13 es 
=} Court of Exchequer and there conteſt the queſtion of right with the crown in a more eligible manner 


han in this court, | | Foy 
- (%) Vide Rorke v. Dayrell, ante, 4 vol. 402+ (4) 3 Blac. 00g 
5 8 . made 
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made by one of the parties, which the Court refuſed, ſaying 


that they only interpoſed in ſuch caſes to protect and aſſiſt the 
cheriff, when he deſired it. Semple v. Lord Newhaven, M. 24 C. 3. 
where the ſheriff having entered the defendant's houſe and taken 
poſſeſſion of the goods therein under a writ of fieri facias, the 
goods were claimed under a bill of ſale by a perſon in poſſeſſion 
of them at the time for Sir H. Da/5200d, the mortgagee, who 


had been in poſſeſſion from the Fune preceding. The ſheriff 
having alſo entered another houſe of the defendant's and 


ſeized the goods there, they were claimed in like manner by 


Mr. Tatterſal under an aſſignment by way of mortgage. Both 


parties refuſed to indemnify the ſheriff: and upon his being ſerved 
with a rule to return the writ, he applied to the court of King's 
Bench, and obtained a rule calling on the plaintiff to ſhew cauſe 
why the rule for returning the writ ſhould not be diſcharged, 
or why the plaintiff ſhould not be obliged to indemnify him 
before the writ ſhould be returned. This rule was afterwards 


enlarged in order to give Sir H Daſhwood a and Tatterfal an oppor= 
tunity of declaring, if they would undertake to try an iſſue. 


But by a ſubſequent rule it was ordered that upon the under- 
taking of the plaintiff to indemnify the ſheriff, the rule for diſ- 
charging the rule to return the writ ſhould be diſcharged, and 


it was referred to the Maſter to tax the ſheriff's coſts upon 
the application to be paid by the plaintiff. Afterwards, by another 


rule, the real parties agreed to try an iſſue; but a compromiſe 
taking place between them, the ſheriff made his. return to the 


writ of fieri facias. Alſo Hill v. Hooke, E. 26 Geo. 3. B. ®, where 


Gibbs moved to enlarge the time for the ſheriff's 8 making his return 


to writs of Heri facias, until he was indemnified, and cited the 


above caſes ; Auen the Court accordingly granted for A certain 
time, 


2 


G10bs, on a former day, * cauſe againſt che rule in 
this cauſe, contending that the theriff was bound to make a 
return at his peril; and chat though ſuch indulgence. had been 
 thewn in ſome caſes by conſent of the parties, at the inſtance 

of the Court, yet the Court had no power to impoſe ſuch terms 
on a plaintiff as that of obliging him to indemnify the ſheriff 


againſt his conſent and ſaying that he was inſtructed in this 
caſe not to give ſuch conſent, . mM. 
Vor. N „ * 1 | | | Lord 


& 


* 
« 


Werts 
againſt 


'PiCKMAN-. 
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1797. Lord ton Ch. J. then ſaid, That it was not merel I 

8 Y Tor 

Wales che ſheriff's aſking that the Court would grant him time to make 

A. his return to a writ; but there muſt be ſome reaſonable doubt 
ſuggeſted. But as it appeared to him that that had been ſuffi- 
ciently done in the preſent caſe, he thought the Court ſhould, 
for the preſent, give the ſheriff a week's time; to which the 
other Judges aſſented; and it was ordered aebondingy 
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At the expiration of that time | 
Dauncey obtained another rule calling on the plaintiff to ſhew 


cauſe why the time ſhould not be further enlarged; ſtating that 


application had in the mean while been made to the Court of 
Exchequer on behalf of the ſheriff. That the practice of that 
Court was, that upon the return of an inquiſition, an eight day 


rule is given for any perſon claiming the goods ſeized to come in. 


and prefer his claim; in default of which, at the expiration of the 
time the writ of venditioni exponas iſſues: that time had in this 
caſe expired ; and the plaintiffs had not put in any claim: but i in 
favour of the ſheriff that Court had conſented to enlarge the time 


for the ſheriff to make his return to the venditioni exponas, which 


bad regularly iſſued; and had given another eight day rule in 


order to enable the plaintiffs to put in their claim, and conteſt f 


the queſtion of right with the Crown. This method of proceed- 
ing, he obſerved, which was now opened to the plaintiffs in the 


Exchequer was leſs circuitous and expenſive. than, the preſent ; 


and therefore the Court, by granting this application, will not put 
the plaintiffs i in a worſe ſituation than they would otherwiſe be 
in if the ſheriff were compelled to make his return. 


Gibbs now ſhewed cauſe againſt any further enlargement of che 


time. That which the plaintiffs require is quite in the ordinary 


courſe of juſtice, not as a matter of favour, but of right. The 


ſheriff haviag taken poſſeſſion of the defendant's goods under a 
writ of fieri facias iſſued at the ſuit of the plaintiffs, they only 


claim that he may make a return to that writ as by law he is bound 
todo. It is no excule for the ſheriff's not doing this that there 


are other claimants of the goods; the law throws the onus upon 
him of deciding as well as he can in ſuch caſes; and the legal fees 
which he is entitled to receive for executing procels are by the 
law ſuppoſed to be an equivalent to him for his riſk and 
trouble. Applications of this ſort are frequently made in caſes of 


10 1 diſputed 


—_ * th 


2 
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diſputed claims between ſubject and ſubject, and "refuſed by the 


Court, unleſs where the plaintiff conſents. And there is no reaſon 
for making a diſtinction in favour of the ſheriff when one of the 


dlaimants happens to be the Crown. If chis application be granted, 
there is no reaſon why the Court ſhould not in all caſes ſtay the 


proceedings till one or other of the uns wall _ to indemnify 


the ſheriff. 

Lord KENYON, Ch. J. It has been ſaid that if the prölebt 
application be ſucceſsful, we (hall eſtabliſh a general rule that 
where there are contending parties the Court will interfere 
in all caſes whatever in favour of the ſheriff: but I deſire 
to have it diſtintly underſtood that we lay down no ſuch gene- 
ral rule; each caſe muſt depend on its own particular cir- 
cumſtances, and here I think there is ſufficient reaſon to induce 


us to interfere. Then it was ſaid that the Court ought not to 


aſſiſt the ſheriff, becauſe the law allows certain fees which are 
equivalent to his trouble and riſk : but in fixing thoſe fees the 
Legiſlature did not (1 believe) take this riſk into conſideration; 3 


for the law does not ſuppoſe that there is any riſk in caſes of this 
kind, and in general the ſheriff has the means of informing 7 
himſelf of the facts by the 1 intervention of a Jury ſo as to avoid all 
riſk. But this is a caſe in which it may be difficult to decide whe- 
ther the goods are bound by the extent, Or whether they are liable 


to the plaintiffs' execution; and it appears that the Court of 
Exchequer have anxiouſly endeavoured to put the caſe into ſuch 
a ſituation that all the parties intereſted may come in and ſupport 


their reſpective claims; therefore I think that the ſheriff ought not 


to be put to the difficulty and hazard of deciding i in this caſe, 
when there is a ſhorter mode pointed out of determining the rights 


of all the parties: a deciſion here will not decide the rights of the 


Crown, whereas by the determination in the Court of Exchequer 
all the parties will be bound. Without therefore laying down 
any general rule, I think we ought in this caſe *o follow up what 


RE done already by allowing fatihet time to the ſheriff to 
7eturn the writ, 


GROSE rÞ It is not neceſſary now to determine that we will 


in all eaſes interfere and allow the ſheriff time : but we have 
allifted ſheriffs; in many caſes of this kind, and ought I think tO 
Zive alliance to the Qheriff i in chis caſe, Here is a queſtion of 


great 


177 


1797. 
— 
Waris 


againſt 


PLCKMAN» 
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cAszEs IN HILARY TERM» 


Ry importance peculiarly proper to be decided i in the Tak 
and that Court has given all the parties concerned an opportunity 


of inſiſting on their ſeveral rights; and all that the ſheriff requires 


of us is, that until that queſtion is decided he ſhall not be obliged 


to return the writ. This application * to me a very reaſon- 


Monday, 
Feb. 13th, 


The plaintiff 


in a qui tam 


action on the 


7 G10. 2. 
c. 8. with - 


drew his re- 
cord, becauſe 
the broker 


who nego- 
tiated the il- 


legal bargain 
for ſtock re- 


fuſed to 
give evi- 
dence for 


fear of ſub- 


jecting him- 


ſelf to a pe- 
nalty on the 
ſame act; this 
was held a 
ſufficient 
reaſon to diſ- 
charge a 

a rule for 


; Judgment as 


in Caſe of a 
non ſuit for 
not proceed- 
Ing to trial; 
although the 
witneſs's li- 
ability to be 
ſued would 
not be re- 
moved till 


after the 


the three 


ſucceeding 


ter ms. 


term, the Plaintiffs would then be enabled to proceed to trial, 


able one. i 

* Be Court then gave the ſheriff further time until the fond 
day of the next term to return the writ. 
Rule abſolute 


RavNESs and another qui tam againſt Syicer, 
The Same againſt SALOMONS. 


T* H ESE were actions brought by the . of a . 
in their own names, in order to recover penalties under the 
7 Geo. 2. c. 8. againſt the defendants, who had been concerned 


with the bankrupt in ſtock- jobbing tranſactions. The actions 
were commenced in Eafter term 1796; the defendants appeared 


and pleaded the general iſſue in the ſame term; and notice of trial 
was given for the ſittings in Michaelmas term laſt, and con- 
tinued to the ſittings after term, when the cauſes, together with 


another of the ſame ſort, ſtood ; in the paper for trial, That other 
cauſe, which was brought by the ſame plaintiffs againſt a different 


defendant, was called on firſt; and the plaintiffs called the broker 


as a witneſs, who had Ms e the buſineſs between the bank- - 
rupt and all the defendants; but on his refuſing to give teſtimony, 


becauſe he might ſubje& himſelf to the penalties inflicted by the 
act of Geo. 2. upon brokers acting in the manner imputed to him, 


the plaintiffs were obliged to ſubmit to a nonſuit in that action; 
and finding that they could not eftabliſh their caſe in theſe actions 
without the broker's evidence, they withdrew the records. Where- 


upon the defendants, in this term, moved for judgment as in caſe 


of a nonſuit for the plaintiffs not proceeding to trial purſuant to 


notice. Againſt which 

Erſkine now ſhewed cauſe, ſtating the reaſon which wy pre- 
vented the plaintiffs from proceeding ; and faying, that if the 
Court would ſuſpend the judgment till after next Michaelmas 


1 


F 


1 THE ; THIRTY-SEVENTH YEAR oF GEORGE Ul. 


and compel the baker to give ele” as the time Ka then 
be elapſed within which : a PO could be commenced againſt 


him. 35 x 
 Carrow, Wood, FOOW and Le, in ſupport of the rule, fri 


calculated to repeal the ſtatute 31 Els. c. 5. which requires theſe 
practice of the Court in preventing a vexatious uſe being made of 


of the parties. That in order to give the plaintiffs any effect from 
cheir reſiſtance to theſe motions, the actions muſt be ſuſpended for 
2 much longer period than was warranted by any example. 
Lord KENYON, Ch. J. We ought not to give extraordinary 


part of the plaintiffs, and they only aſk for the ordinary indulgence 


there ſhould not be judgment as in caſe of a nonſuit. In fact one 


their principal witneſs declined giving evidence leſt he ſhould ſub- 
je& himſelf to the penalties of the act. And all that is required 
is that the cauſes may not be tried until this temporary diſability 


reaſon to put off the trial of theſe cauſes until after next Michaelmas 
term. But it is ſufficient for the preſent to ſay that this rule for 
judgment as in caſe of a nonſuit ought to be diſcharged. 


GRross, J. Although the act of parliament on which theſe 
actions are brought is penal as far as reſpects thoſe who infringe 


even though this be a penal action, in deciding this caſe we muſt 
be governed by thoſe rules that are applicable to caſes in general. 
In ordinary caſes a rule for judgment as in caſe of a nonſuit is 
diſcharged on the plaintiff's aſſigning a good reaſon for not pro- 
been any improper delay on the part of the plaintiffs. 


tends to ſhew that in penal actions we have no diſcretion (a) in 


that this was a novel attempt on the part of the plaintiffs, and 
actions to be brought within a limited time, and the conſonant 


them by keeping them ſuſpended for a long time over the heads 


indulgence or encourage any improper delay in actions of this 
kind: but in this caſe there has been no improper delay on the 


that is granted in common caſes, namely, that the cauſe aſſigned 
for not proceeding to trial may be deemed a ſufficient reaſon why 


of the cauſes was brought to trial, but the plaintiffs failed becauſe 


of the witneſs is removed. It ſeems to me that there is abundant - 


it, it is highly beneficial as far as concerns the public. But 


£ 8 
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ceeding to trial; and in this caſe there does not appear to have 


Lawrence, J. The argument urged in ſupport of this rule 3 


{a) The ſtat. 14 Geo. 2. c. 17. enacts chat the Court, &c. upon motion to give the like 
where iſſue js joined, and the plaintiff ne- | judgment for the defendant as in caſe of 
Slects to bring ſuch iſſue on to be tried ac- | nonſuit, ©* unic/5 the ſaid Judges ſhall upon 
cording to the.courſe and practice of the | ** juſt cauſe and reaſonable terms allow any 
Court, it ſhall be lawful for the udges of | <* further time for the trial of ſuch Vue, &c. 
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| THIS action for money had and received was tried at the laſt | Fg; __ WEE „ 


rewſoury aſſizes before WIence.. On the 6th of ae 2 we oak 


June 1791 the defendant agreed to ſell to the plaintiff all his cord- ö e 
wood growing at Tredgodoer in Shropſhire at 11s. 6d, per cord ready : pear TS 
cut; the wood was to be coaled and cleared from off the premiſes fendanthy— — 
* B his neglec _—- 
by MN 1792, and the money was to be paid on the Iſt of prevents the _ 


March 1792. It alſo appeared that the cuſtom was for the ſeller jr ag „ 


\ 


in 


to-cut off the boughs and trunks and then cord it, and for the | contratinn | 

buyer to 're-cord it, after which it became the property of the the plaintiff 

N may, in an 

5 buyer. The defendant cut ſixty cords, ten of which he corde „ eee 


« 


and the Plaintiffs 1 re- corded half a cord and meaſured the reſt. On money had. | e 


the 8th of March: 1792 the plaintiffs paid the defendant twenty 5 52 3 
guineas: but the defentlant neglecting to cord the reſt of 7 8 * „ 
wood, the plaintiffs ought. this action to recover back n 3 


e twenty 
guineas, as having been paid on a contract that had failed. 
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: 2 « 
P n 
— * — 


— 
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* 1 1 


Ie 


It was Objected at the tria is action could not be 
maintained, the contract being en, and that the TUE - 8 
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oy 707. ; thould h have brought a ſpecial action on the caſe for vos: fete i 
— ance of the contract, on the principle eſtabliſhed in Meſbon v. 


EDWAR DS. 


. CASES IN EASTER TERM. 


Tk Downes, Dong!. 233 Power v. Wells, Cop. 8483 and Towers v. 
again Barrett, ante, 1 vol. 133. That the plaintiffs could not now 
abandon the contract altogether, as they had acted under it. But 
the learned Judge was- of opinion that, as it was owing to the fault 
and negligence of the defendant that the contract which was entire | 
was not carried into execution, the plaintiffs were at liberty t to con- 
ſider the contract at an end and recover back the money that they 
had paid, the conſideration having failed. That what had been 
done by the plaintiffs could not be conſidered as an execution ok 
the contract in part, for that all that they had done was merely 
to meaſure the wood and re-cord a very ſmall part of it. The 
plaintiffs obtained a verdict; to ſet aſide which, and to enter a 
nonſuit, a motion was now made by ES. 
Nigley on the above ground: but 
The Court were clearly of opinion that the direQions given at the 
trial were right. 3 „„ 
Lord KENTON, Ch. | faid, this was an entire „ contintt; and 
as by the defendant's default the plaintiffs could not perform what 
they had undertaken to do, they had a right to put an end to the 
whole contract and recover back the money that they had paid 
under it; they were not bound to take a part of the wood only. 


Rule refuſed. . 
Satordey, | y Jon Hinsr, Administrator * Bonis non of Janes 
| Hie againſ SMITH. | ö 


In aſſumpſit © Bs; HIS was an 19 upon 1 "They was one - ſet of 
rought by 


an, admin: counts on ſeveral promiſſory notes given by the defendant 


es be to James Hirſt im 1774, and on the common money counts, in 


| bonts non, the. 


_ promiſe may which the promiſes were ſtated to have been made to the inteſtate; 


be laid to 


have been, . and another ſet in which the promiſes were alleged to have been | 


made to the 


' frſt 3dmjni- made to Fobn Hirſt, the firſt adminiſtrator of James Hi, and 


ſtrator. 


not to the plaintiff thę adminiſtrator de bonis non. | 
- In conſequence of a plea of the ſtatute of Limitations the fiſt 
ſet of counts was laid out. of the queſtion, but a verdict was Fg 
for the plaintiff on. the remaining counts, 
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m THE : THIRTY-SEVENTH YEAR OF GEORGE m. or le 
Da now vved | in arreft of judgment, becauſe no EY 4 1797. 
iniſe was laid to have been made to the plaintiff, but to the former eee, 


adminiſtrator, between whom and the plaintiff there was no pri- era, 
vity. He admitted that a promiſe in fact made to the firſt 8 $5 
adminiſtrator would have taken the caſe out of the ſtatute of | 
Limitations ſo as to have ſupported a count Rating the promiſe 
to the plaintiff, becauſe the inteſtate's eſtate was then veſted in 
the firſt adminiſtrator; but he contended that in order to enable the 
plaintiff t to recover, it ſhould appear on the record that the promiſe 5 
was either made to the inteſtate or to the plaintiff. 
Lord KEN VON, Ch. J. It! is admitted that if the promiſes had Nes 
laid to have been made to the plaintiff, a promiſe to the former 
adminiſtrator would have ſupported the declaration ; but there is 
no reaſon why the plaintiff ſhould be obliged to ſtate a fiction on 
che record; here the declaration ſeems adapted to the truth of 
the caſe, and I am not aware of any technical rule of law that 
ſhews the declaration to be bad. The defendant s objection reſts 
on this broad foundation that there is no privity between the + + 
former adminiſtrator and the plaintiff, the adminiſtrator de bonis 
non but that propoſition certainly is not true in its extent, Sup- 
poſe the former adminiſtrator had entered into an agreement for 
the ſale of the leaſe of a chattel intereſt, belonging to the in- 
teſtate, and had died before the agreement was completed, the 
adminiſtrator de-bonis. on ſtands in ſuch privity of eſtate that he 
would be compelled to carry that agreement into execution. 
ASHHURST, J. As it is alleged that the promiſe was made 
to a perſon from whom the plaintiff deduces, his title, and. be- 
tween whom and the plaintiff there is a privity of eſtate j in law, 
it is the ſame as if it had been ſtated that the promiſe was made to 
the plaintiff himſelf, becauſe the law recognizes the relation. | 


Ver curiam, e | EY, va i - Rull refuled, 
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The offence 


of uſury i is 


not complete 


until the 
lender has 
+Qual:y re- 
ceived the 
exceſs of in- 


teteſt in mo- 
ney or mo- 
ney's worth. 


Therefore if 
a promiſſory 
note be given 
for repay- 


ment of a 
ſum lent wich 
uſorious in- 
tereſt, and 


the note 


when due be 


taken up and 
anotber note 


ſubſtituted 
for it, the 


offence of 
uſury is not 


mitted, nor 
is the penaliy 
incurred till 


the latter 


note be paid. 


plaintiff. 


May > 4 | 


one Haviland carried a promiſſory note, in reſpe&t of which the 


The uſury was ſtated to conſiſt in calculating this laſt- mentioned 


which the caſe turned was this; the note for 1000/. on which the 


diſcount was taken became payable on the 17th September, on 
thereby com- 


alſo a further advance which he received from the defend- 
ants ; and the ſecond note is ſtill outſtanding and unſatisfied, 
Buller, J. was of opinion at the trial at the laſt Taunton 


order to conſtitute uſury there muſt be an uſurious taking, either 


land” s note, which at preſent only gave them a right of action, 


underſtood between the parties at the time, and therefore the 
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 Mappock | gu ram 2 vir B. Hannors and. 
„ „ others. ee 5 
Tus was an action on Ys wätote 0% for uſury, in a which | 

| the facts were tated to be theſe. On the 14th May 1795 


uſury was aſſigned, to the defendants, who were bankers at Taun- 
ton, to be diſcounted. The note was made by Haviland for 10000. 
on the ſaid 14th May, payable four months after date to Sir Nl. 
liam Yea or order, and indorſed by him. The defendants paid 
Haviland 1831. 6s. 84. in caſh,” 3001. in bank notes, charged 
16. 1 39. 44. for the diſcount, and paid the remaining 500l, by 
a draft on their bankers in London payable ſeven days alter ſight. 


draft as caſh, inſtead of deducting ſo much from the diſcount a 
the draft had to run before it became payable. But the point on 


which day Haviland diſcharged it by giving another note for 
23001. which included the ſum due upon the firſt note and 


aſſizes that the offence charged was not complete; for that in 


of money or money's worth, as well as an uſurious contract; 
whereas nothing had been taken by the defendants except Havi- 


and perhaps might never be paid. He therefore nonſuited the 


Gibbs now moved to ſet ode ks nonkiilt, 1ſt, Becauſe the note 
for 2300 l. was taken in payment for that of 10000, on which the 
uſury is aſſigned, and which was thereupon cancelled. It was ſo 


tranſaction is the ſame as if the firſt note had been paid in caſh, 
and then the whole ſum had been advanced by the defendants on 
the ſecond note. 2dly, The exeeſs of intereſt was received by the 
defendants at the time of Aiden the firſt bill; and whether” 


00 12 A. ft. 2. c. 16. 


9 e 


IN THE THIRTY.SEVENTH YEAR OF GEORGE 1 


the money be retained by the lender or paid by the bortower ! is 1797. 
the ſame thing: the formality of it's actually paſſing from one hand RE 
to another cannot vary the caſe... Lloyd . t. v. Wi Miams (a) is in .againf 
point to ſhew that the uſury 3 18 complete at the time of taking the Hammer. 
uſurious intereſt, although the principal may never be paid. 
Lord KENYON, Ch. J. The objection here is, that nothing 
has been received by the defendants either for intereſt or principal, 
except a paper ſecurity, which till it has been paid i is no payment 
whatever, and may ultimately turn out to be worth nothing. The 
plaintiff ſays that it was given for the firſt note, which was given 
on an uſurious contract: if ſo, the ſecond note is alſo bad. But 
the plaintiff cannot be permitted to contend both ways; chat! it is 
good, becauſe given in payment of the firſt note, and bad becauſe 
that firſt note for which it was given in diſcharge was bad. It is 
true that a payment either in money or money's worth would be 
ſufficient : and it ſhall not be permitted to a party who has 
knowingly received any thing, as intereſt, to apply it afterwards 
to another account as he finds it convenient. But here the 
defendants have not received any thing; and therefore I am of | 
opinion that the direction of the learned judge at the trial was 
right. If indeed the note in this caſe had been paid, it would have 
fallen within the principle of the Port/mouth Bankers caſe (5), 
which I held to be uſury. That opinion has I know been 
queſtioned” by mercantile men; but after all the conſideration | 
which I have been able to give to that __ I ill think that it was 
rightly decided. 


Per Curiam, Py Dig” : Rule refuſed. 


(a) 3 Will 250+ (6) Matthews 6 Oe Herbe and others, Peake NM. Pri. Caſ. 200. 


Saturday, 
GooprIrIE on che 8 1 AYSUM againſt d Grd, 
Porz. | | 


A RvLE had been obtained, calling on the e pling to ſhow m5 the Court 


why the proceedings in this ejectment, which was brought Le 


by the mortgagee againſt the mortgagor, ſhould not be ſtayed on "gs in an 


ejectment 


payment of principal intereſt and coſte. 36 5 
55 mor 
Abbot, who now ſhewed cauſe againſt the rule, produced - an againſt a 
mortgagor 
affidavit, in which it was ſtated that in 1792 the defendant by an on the Wh 


paying prin- 
cipal intereſt and coſts, if the laner has ome to convey the equity of ane to the mortgagee. 
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Tor. 


purchaſe, which he had refuſed, —He then contended that under 


Monday, 
May 8th, 


By 31 Gee. 3, 


6. 54. J 5. 


for 3 
ing the Afri- 


can llave 


trade it is ne- 
ceſſary that 
the certificate 
of the cap- 
tain's havin 


act requires 
ſhould be at- 
teſted by the 


owner or 


owners of 
the ſhip or 
ſhips in which 
the ſervice 


was perform · 
ed. 


| reference is made to it as being ſet out at 


had no right to the benefit of the ſtatute. GI 


within the proviſo of the act. 


tice of the caſe; and if we were to liſten to it, and ſtrip the mort. 


to the prejudice of the mortgagee, though he ſhould hereafter . 


extend to any caſe where the perſon againſt tion in any cauſe or ſuit ſhall bg controverted 5 


either that the party praying a redemption. | fendants in the ſame cauſe or ſuit. &. 
has not a right to redeem, or that the pre · (6). But ſee Sinner v. Stacy, 1 Will, 80, 
miles are chargeable” with other ſums &c; | . ä 


$ The principal queſtion was whether the ſhip had been navigated 


ſerved as that 


CASES IN EASTER TERM | 


oxreciyent under ſeal in conſideration of a certain aum agreed to | 
convey the premiſes to the mortgagee abſolutely, and that a ſum 
of money due from the mortgagor to the mortgagee ſhould be de. 
ducted out of the purchaſe money ſo to be paid; and that ſeveral 
applications had been ſince made to the mortgagor to complete the 


the proviſo in the ſtat. 7 Geo. 2. c. 20. / 3. (2) the worte get 


Lane, in ſupport of the rule, admitted the agreement made in 
1792, but contended that ſuch an agreement to convey was not 


Lord KENVON, Ch. J. The mortgagor Has now no fight to . 
redeem ; a Court of Equity would decree him to complete the 
agreement made in 1792. This is an application againſt the juſ- 


gagee of his legal title, it might let in a poſterior equitable right 


obtain a decree for the performance of his agreement. in 1792. 


Rule diſcharged (6). 


1 Which enacts that the act mall not | nor to any caſe bye the right of redemp- 


whom the redemption Is prayed ſhall inſiſt | or queſtioned: by or between different de- 


Faun again Loo. 


HIS was an action on a policy of inſurance on“ the r 
Diſpatch,” an African ſhip engaged in the ſlave trade, a 
and from London to the coaſt of Africa, during her ſtay hs 
and from thence to her port of diſcharge in the We/t Indies. The 
loſs happened in conſequence of an inſurrection of the ſlaves. 


in the manner preſcribed by the 31 Geo. 3. c. 54+ (a) the 7th, ſect. 
of which enacts * that it ſhall not be lawful for any perſon to 
become a maſter, or take or have the command or charge of T 


(a) This was one of the ſtatutes paſſed on 1 lars] in 8 s edition of the Statutes: | 
this ſubject; it has been ſince continyed down but the act cited in Co art was the 2 8 
by ſeveral acts from time to time; and the c. 52, 


* 


3 . 


IN THE ; THIRTY-SEVENTH YEAR OF GEORGE m. 


ſuch ſhip or veſſel at the time he ſhall clear out och any port of 
Great Britain for purchaſing and carrying ſlaves from the coaſt 


of Africa, unleſs ſuch maſter or perſon taking or having the charge | 


or command of any ſuch ſhip or veſſel ſhall have made oath, and 
delivered in to the collector or other chief officer of the cuſtoms, 
at the port where ſuch ſhip or veſſel ſhall clear out, @ certificate 


attefiea by the reſpefive owner or owners that he has already ſerved 
in ſuch capacity during one voyage, or ſhall have ſerved as chief 


mate or ſurgeon during the whole of two voyages, or either as 
chief or other mate during three voyages, in purchaſing and car- 
rying ſlaves from the coaſt of Africa ; under pain that ſuch maſ- 


ter or other perſon taking or having the charge or command or - 


1797. 
GP | 


Faun 
againſt 
| L EGG, 


any ſuch ſhip or veſſel, and alſo the owner or owners who ſhall 


hire or employ ſuch perſon, ſhall for every ſuch offence reſpec- 


tively forfeit and pay the ſum of 5007.” The queſtion was, whe- 


ther the certificate therein required ought | to be atteſted by the 
owner of the ſhip upon the voyage inſured, or by the owner or 


owners of the ſhips during the reſpective voyages out of which 
the qualification aroſe? 


owner in the voyage inſured) had' certified that that was true to 


the beſt of his knowledge and belief. And Lord Kenyon, being 


of opinion at the trial that ſuch certificate did not anſwer tlie re- 
quiſition of the ſtatute, nonſuited the plaintiff. In the laſt term 


In the preſent inſtance the captain had 
made oath that he had been two voyages as chief mate in the ſhip | 


Sally engaged in the ſlave trade, and the preſent plaintiff (the 


a rule 2% was granted for ſetting aſide the nonſuit on the ground = 


of a miſconſtruction of the act of parliament ; againſt which 
Erſkine, Law, and Giles, now ſhewed cauſe. Though the 


clauſe is obſcurely worded, yet if the intention of the Legiſlature . 
be adverted to, it will furniſh a clue to the proper conſtruction of 


it. The intention was to compel the owners of veſſels employed 
in this traffic to ſelect judicious and ſkilful commanders, perſons 
of approved character, as the moſt effectual method of ſecuring 
to the ſlaves proper care and attention during their paſſage to the 
Weſt Indies. 
the firſt inſtance required to the fact of his having before ſerved 
in one or other of the capacities mentioned in a former voyage 
or voyages. 


qualification, the Legiſlature required a further ſanction, namely, 


the atteſtation of the reſpeftive owner or OWNCrs ; which does not 
mean a mere atteſtation that ſuch an oath was taken, but that the 


4 „ Party 


For which purpoſe the oath. of the captain is in 


But as he was intereſted in giving himſelf this 
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1 797. party atteſting bears witneſs of the facts ſworn to. News if chat 
1 5 be conſtrued to mean the owner of che intended voyage, ſuch a 
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ſanction carries the ſecurity no further than, nor indeed ſo far as, 


the captain's oath ; becauſe ſuch owner muſt take the facts upon 


the captain' J repreſentation; and he is as much intereſted in 
atteſting as the captain is in making the oath, ſince he him- 
ſelf is liable to a penalty of 500 l. as well as the captain for the 


want of a proper certificate ; ; but no penalty attaches upon. a 


falſe atteſtation. Neither can it be ſuppoſed that the Legiſlature, 
for the purpoſe which has been tated, ſhould require the atteſtation 
of a fact from a perſon who muſt be ignorant of it rather than 


from one to whom it muſt be known. The reaſon of the thing 


ſhews that they muſt have intended that the certificate ſhould be 


atteſted by the former owner, becauſe it was intended to be like 


a certificate of character from the captain s laſt place, which the 


Legiſlature might reaſonably ſuppoſe would not be given or with- 


held without juſt cauſe. But ſuch a ſanction from a preſent owner 
would be ſuperfluous; becauſe the very act of appointing a cap- 
tain to the command of a ſhip implies the good opinion of the 


owner {ſo appointing. This conſtruction is alſo ſupported by the 


words of the clauſe ; for 1 in any other ſenſe the word * reſpective 
(vis. © reſpective owner or owners”) would be abſurd and inap- 


plicable. It is a diſtributive word, and cannot be applied to the 


antecedent © ſhip or veſſel” in the ſingular. number; it; muſt 
mean therefore the reſpeQive owner or owners during the for- 


mer voyages which the captain is required to have performed in or- 


der to give him a qual:fication (a) during one ſuch voyage as 2a 


captain, or two voy ages as chief mate or ſurgeon, or three voyages 


as chief or any other mate. In this ſenſe the word reſpefive 
was neceſſary and important, and could not with propriety have 
been omitted : but in the ſenſe contended for by the plaintiff the 


Legiſlature, inſtead of faying © reſpefive owner” &, would have 
15 ſaid the owner & thereof, referring to the owner of the veſſel 
0 clearing out. And this i is ſtill more evident from the wording of 


the latter part of the clauſe, which attaches the forfeiture on b 
maſter and alſo on the owner or owners tho ſhall hire bim, not 
being ſo qualiſied. If the ſame owner or owners were there 
intended as in the former part of the clauſe, the word uch would | 


(a) It is obſervable that in a former flat. 'or other mate of the veſſel or veſſels in 


29 Geo. 3. c. 66. J. 8. this is required in ex- | which he ſhall have made ach WO: * 
preſs terms, © a certificate atieſted by the | woyages,” dec. 
reſpective owner or owners, ſurgeon, chief | 


| 
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have been applied to them as well as to the maſter, to which latter. 


only it is applied. The, omiſſion marks the Pon, ſtrongly. 


And the additional words who ſhall hire him' ' would be nuga- 


tory unleſs applied to a different deſeri iption of owners from thoſe 
before ſtated : whereas all the words in the clauſe are neceſſary 


to the defendant's conſtruction. An inconvenience may be 51 


geſted againſt this, that in caſe of the death of the former owner, 
Or his. unjuſt refuſal to certify, the captain will be without remedy. 


But the Legiſlature did not ſuppoſe that the certificate would be 
unjuſtly, withheld; and at leaſt it was leſs likely to be ſo by the 


former owner whoſe intereſt had ceaſed, than to be improvidently 
granted, by the preſent owner who has. a, direct intereſt i in grant- 
ing it. And as to the caſe of death, f it will be the captain. s ow 
fault if be. does not procure a certificate from his owner as ſoon 
as he returns from the voyage; and even in caſe of the owner's 
death during the voyage, there muſt be ſome other perſon. to fc- 
ceed to the property who Will be able to give a cerfificate at the 
time of the captain's return. Perhaps alſo, if it were ſhewn to 
be impoſſible 1 for the captain to have obtained a certificate, with- 
out any default on his part, that would be 2 an anſwer” to an action 
for the penalty, upon the maxim lex non cogit ad impoſ Fbilia. 


Garrow, Gibbs, and Lens, ad.” The conſtruction contended 


for by the defendant will work manifeſt injuftice and incon- 
venience; and. though the words might warrant Tack a con- 
ſtruction, yet if they will alſo warrant another which 18 more 


favourable to juſtice and convenience, the Court will of courſe 


adopt the latter. Now if the certificate is to be atteſted by the for- 
mer owner it might happen that without any default of the 
captain he may not be able to obtain it, and thereby be deprived 
of the means of purſuing his occupation. The former owner may 
die before a certificate can be conveniently obtained from him 
after the concluſion of the voyage, or he. may be abroad and 


Unable. to give one. Thele inconveniences cannot happen ac- 


cording to the other conſtruction; for a captain would not of 
courſe engage with any owner who could not atteſt the oath. 

Again, there is no power given by the act to compel the former 
owner to grant a certificate, however onjuftly 1 withheld ; and the 
act being voluntary, NO. remedy lies for the non-performance of it. 


As to the meaning of the ſtatute; the general purpoſe of 


the Legiſlature may be attained as well by the one conſtruction 
as the other. The principal obje& was to have the captain's 
Vor. VII. | „ Xx ___ cath; 
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bath; the affeſtation of either deſcription of owiierx 18 mere 
ſecondary. There is no particular förm of certificate requited 
by the act; and therefore perhaps an atteſtation” by either may 
be deemed ſufficient, the Legiſlature not having ſpecified in terms 


9 which it is to be done. The uſage ſince the paſſing of the 
act has been different in different ports, at London and Liverpool 


ſometimes by the one owner ſometimes' by the other, at Bri iftol by 
the former owner only (a). The certificate required is not a 
certificate of character as ſuppoſed, but of the mere fact of the 
captain's having before ſerved in one or other of the capacities 
mentioned; which may be known as well to the one de- 
ſcription of” owner as to the other. Beſides, the grammatical 
conſtruction of the words of the clauſe i is in favour of the plaintiff; NF 


for the words * reſpeftive owner or owners“ can only refer to the 


antecedent, namely, of ach ſhip or veſſel as 5 ſhall clear out. There 


is nothing elſe in the preceding part of the clauſe to which they 


can refer: and then * reſpetive” will relate to the reſpective 
owners of the ſeveral ſhips engaged | in the African trade, to which 
the 01 10 of the act refer. If any other e owners bad been 


FS A. 7 


_—_ or Nerd to that effect. But it Jol p be 108 much! to 


inſert thoſe words by conſtruction in a clauſe which inflicts a pe- 
nalty of 5ool. Beſides, the act requires a cert! Hale to be granted; 
which requiſition may eably b be complied with according to the plain- 
tf $ conſtruCtion, | becauſe in all inſtances i it may be given by the 
preſent owner: but it would be impoſlible to do ſo in ſome caſes 


according to the defendant” 8 conſtruction, as where the qualifica- 


tion ariſes from baving performed two or three former voyages; 


in Which caſe it would be neceſſary to have a certificate from each 
of the owners during the ſeveral voyages, and therefore one 
certificate, which is all that the act requires, woule not then = 


FY 


anſwer the purpoſe of the ſtatute. 2 | 2 935 97 


Lord KENYON, Ch. F It is not peculiar to this at 11 par- 
liament that it has not provided for every caſe that might poſſibly 
occur: Notwithſtanding all the care and anxiety of the perſons 


who frame acts of parliament to guard againſt every event, it 
frequently turns out that certain caſes were not foreſeen. © Such 
ſeems to be the caſe | in a the preſent at with by vat to ſome wy ng 


1 . 18 


(a) In "oO laſt term 8 oi alla an | and this was how tated at the bar to be the 
inquiry into the Practice among ee. reſolt of, e inquiry. | 


+. 
* 
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* inſtances. 
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inſtances put at the bar, of the owners of the former ſhips. dying 
without giving a certificate to the captain, or refuſing to certify. 
But the queſtion here ariſes on the meaning of the act as applied 
to this particular caſe. The merchants in the different trading 
towns in this kingdom have put different conſtructions on this 
act; it now appears that thoſe at London and Liverpool have been 
divided on the ſubject, while thoſe. at Brifol have thought it 
neceſſary that the captain ſhould have a certificate from the owners 


becomes our duty, for the firſt time, to put à legal conſtruction 


the condition of the ſlaves during the voyage; then let us con- 


will moſt probably attain that end. If the Legiſlature had thought 
that the oath of the captain alone and have been ſufficient, they 


peſides the teſtimony of the ſervant himſelf, to whom would you 
to the maſter whom he laſt ſerved? The latter knows the fact 


the ſhips in which the captain formerly ferved might have certified. 


of opinion that the certificate which Was obtained i in this caſe was 
the beſt aſſurance of the captain's qualification that could reaſon- 


not of themſelves know the capacity of the captain, adds no weight 
to the teſtimony of the captain himſelf. ' The argument drawn by 


my opinion been ſatisfactorily anſwere . 
ment are doubtful, we muſt ſee what were the miſchiets againſt 


which the Legiſlature meant to guard, and endeavour to find out 


7. miamiſchievous 


of the ſhips in which the qualification was obtained. But it now 


on this act of parliament. The act was paſſed for the moſt. 
humane purpoſes, the object of the Legiſlature being to meliorate 0 


ſider on the broad view of the act which of the two conſtructions 
would have required nothing more: but they have ſuperadded a 
certificate to ſuch oath. Now a certificate ex vi termini imports 
that the party certifying knows the facts that he certifies. This is 
like a character of a ſervant: if you wiſh to have any information 
apply? To the new maſter who is ignorant upon the ſubject, or 
which he certifies, but the former cannot. So here the owners of 
from their own knowledge, but the owners of the ſhip in queſtion | 
could not. I confeſs indeed that the caſe is not without doubt; ” 
but after the beſt conſideration that I have been able to give, I am 


not ſufficient, becauſe. the Legiſlature: meant that there ſhould be 


ably be expected, and the certificate by the new owners, who do 


ASHHURST, J. In a caſe where the nk of an act is pos: | 


the moſt . probable means of effecting that purpoſe. It was. un- 
Loadte the intention of the Legiſlature to put a check to the 


the defendant's counſel: from the word“ ava has not in 
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FARIUE R 
againſt 
Leo. 


much indulgence as their ſituation would permit, and for that pur- 
poſe it was, amongſt other thipgs, enacted that the captain of 
every [ave ſhip ſhould have a certain qualification gained by his 
experience in the trade, of which the captain is to make oath, 
and which oath is to be corroborated by the certificate of the 
owners. Now who can certify but thoſe who are ſuppoſed to be 
cognizant of the fact to be certified ? and who are thoſe but the 
owners of the ſhips in which the captain has performed the ſer- 
- vices out of which the qualification ariſes? It is therefore a more 
rational conſtruction of this act of parliament that the owners of 
the reſpeCtive ſhips in which the captain has gained this qualification 
ſhould certify that he has ſo ſerved than that the owners of the 
ſhip in which he is about to be engaged ſhould certify a fact, the 
truth of which they cannot know. With regard to the ſuppoſed 
refuſal of the former owners to certify; moſt probably they will 
in all. caſes certify unleſs there be ſome real objection to the 
captain; and if there be ſuch an objeQtion, he ons. no reaſon, to 


of the Lepiſlature which is to be collected from the general 
object of it was the benefit and melioration of the ſituation of the 


There are different regulations 1 in the act as applied to the ſlaves 
the maſter and the owners. For the benefit of the ſlaves and 


certificate of a perſon who cannot know the truth of any part of 
that which he certifies. But in order to make the clauſe in- 


| have made oath that he has already ſerved. in ſuch capacity 
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miſchievous! and improvident manner of carrying the ſlaves. bo: 
the Weſt Inder: it was intended that the ſlaves ſhould. have as 


complain, 
 Guose, J. In conſidering this queſtion great Pl habe 1 
occurred in my mind. We muſt decide according to the i intention 


object of the act and from the particular words uſed in it. The 


ſlaves as well as the benefit of the owners of the ſlave ſhips. 


the owners it requires that the captain ſhall be a perſon of 
experience in the trade that he ſhall have either ſerved one 
voyage as captain, two voyages as ſurgeon, or three as chief 
mate; and the act ſays that the voyage ſhall not be undertaken 
Allet the captain ſhall make oath of that fact, and unleſs a 
certificate be obtained atteſted by the refpective owner or owners. 
In ſtrict grammatical conſtruction this certificate muſt be given by 
the owner of the then ſhip, for that is the only ſhip that had been 
before mentioned in that clauſe: but it is abſurd to require the 


telligible, I tranſpoſe the words thus © unleſs ſuch maſter &c ſhall 


9 during 
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Juring one” voyage, or ſhall have ſerved bs! chief mate of ſurgebn 
during the whole of two voyages, or either as chief or other 
mate during three voyages, and delivered in to the collector a 

certificate atteſted by the re pective owner or owners“; then the 
hole is conſiſtent with the argument uſed on behalf r the de- 
fendant, and the word © reſpective“ may be applied to the owners 
of the different ſhips in which the captain has ſerved. This is 
the conſtruction which J conceive will beſt effect the purpoſes of 
the Legiſlature, and will be moſt conducive to the benefit of 
the owners and the flaves: And this is ſtrengthened by con- 
ſidering that, if the Legiſlature had intended that the owner of 


the ſhip in which the captain was about to be employed ſhould 


certify, they would not have inſerted the word © reſpeQive.” On 


the whole therefore, though this caſe is not free from doubt, 1 


think that this is the true conſtruction of this act of parliament.” 
LAWRENCE, J. My opinion has fluctuated during the conrſe 
of this argument. The clauſe on which the queſtion ariſes is very 


inaccurately drawn. The argument as to the hardſhip of the caſe 


Had great weight with me; the act is to receive the ſame con- 
ſtruction now as if the eien had ariſen ſoon after the paſſing 
of the act, and no prudence on the part of the maſter could 


have guarded againſt the inconvenience that has been pointed out, 


of the owner of the ſhip dying before the certificate could be 


obtained: but however we might wiſh to provide for every 
hardſhip that may occur, we are bound to put that conſtruction on 
the act that the Legiſlature intended. And on the whole I am of 
opinion that the conſtruction that the Court has put on this act 


is the true one. No ſatisfactory anſwer has been given to the 
defendant's obſervation on the word“ reſpective. For though this 
is a general regulation of the ſlave ſhips, the word © ſhips” in the 


plural number is not uſed in the prior part of this clauſe ; if it had 


occurred, the word “ reſpectiveꝰ might have been referred to 


thoſe ſhips: but the word © ſhip” is there inſerted, and to that 


" reſpeCtive” is inapplicable; - but if the word 5 reſpectiveꝰ be 


applied to the owners of the different ſhips in which the captain . 


has before ſerved, then it has an appropriate meaning. Some 
3 however was made by the plaintiff's counſel on the words 


* a certificate”? in the ſingular number: but that muſt be taken with 
reference to every part of the ſection; For all the three atteſtations 


together may form but one certificate of the captain's having 


ſerved three voyages, in the caſe where thoſe three atteftations are 
Vol. VII. \ A D —_ 
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A., who was 
tenant for 


life, with re- 


mainder to 
truſtees &c, 


remainder to 
bis firſt and 


other ſons 


in tail, re- 


mainder to 


himſelf in 


fee, ſuffered 


together with 
B. his only 
ſon a re- 
covery, and 
declared the 
uſes to ſuch 
perſon and 
for ſuch eſtate 
Kc as they 


| ſhould joiat- 


ly appoint; 3 
they jointly 
granted an 
annuity and 
appointed 
and granted 


the lands to 


C. for a term 
of years in 
truſt for the 
grantee 
Held that this 
caſe came 


within the 


exception of 
the annuity 
add. | 


ae 181 Ur 0 „ 


other ſons in tail, remainder to himſelf in fee. 


* * . 


CASES IN EAS TER TERM" 


neceſſary, Then with. regard to the penalty: if the plainti 


conſtruction were to prevail the penalty could never be recovered, 


for. the owner who. was about to employ the captain would of 


courſe give him a certificate in order to protect himſelf from the 
penalty of the act, and ſuch a certificate would be no additional 
teſt of the captain's qualification; whereas the owners of the 
ſhips in which the captain has ſerved are not intereſted in giving 


a falſe certificate, and they have an opportunity of knowing the 


truth of the facts contained in the certificate. Therefore I am of 
opinion that the nonſuit ought not to be ſet aſide. 


. 8 Rule e (a). 
Gibbs, n ſorgeding: that this was a caſe of conſiderable. 


importance, delired that the plaintiff might have an opportunity of 
putting this queſtion on the record, and it was agreed that a ſpecial 


verdict ſhould be drawn up in order that a writ of error * be 5 


1 Fa. Law v. tber ſup. 160. | 


* 
w a” 
* 
- 


HALSEY againſi Halzs, Bart. and another. 15 


' RvtE was obtained in the laſt term, calling on. the plaintiff 


to ſhew cauſe why the judgment which had been entered up 


mould not be ſet aſide, and the ſecurities ren to ſecure an aun 
delivered up to be cancelled. 


The facts of the caſe were 1 


1 F SS > 


* % ' z 


| 1781 was tenant for ninety- nine years, if bo Mould 10 Do live 


of an undivided moiety of certain eſtates in Kent, remainder. to 


truſtees to ſupport contingent remainders, remainder to his. firſt 
and other ſons in tail, remainder to himſelf in fee; and as to the 


other undivided moiety he was tenant for life, remainder to truſ- 
tees to preſerve contingent remainders, remainder to his {Stand 


In. 1781 Sir 5 
Hales and E. Hales his only ſon (the other defendant) ſuffered a 


recovery of the firſt moiety, and in 1783 they ſuffered a recovery 
of the ſecond ; the uſes of the former were declared to be the ſame. 


as thoſe to which that moiety was before ſubject ; the uſes of the 


ſecond were to ſuch perſon and perſons and for ſuch eſtate & and 


upon ſuch truſt &c as Sir E. Hales and his ſon ſhould by any 
deed &c jointly appoint, and in default of ſuch appointment. to 
ſuch uſes, upon ſuch truſts, and for ſuch purpoſes, as the ſame 
moiety was ſubjeC to before the recovery. In 1757 Sir E. Hales 


and 
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aad his ſon in conſideration of 32007. granted to the plaintiff 
an annuity. of 400 l. during the joint lives of the grautors and 
the life of the ſurvivor; and by way of ſecurity gave him a bond 
for 64004. and a warrant of attorney to confeſs judgment on the 
bond ; and they executed an indenture in which they limited, ap- 
pointed, granted, and demiſed, both the moieties of the above eſtates 
to J. Harcourt for ninety- nine years in truſt for the plaintiff, A 
memorial of theſe deeds was enrolled within the time limited, 
put the preſent rule was obtained on a ann of ſome defecte 
in the memorial. Poe tes: | 
The caſe, was in part Beate, in che laſt ew: bat: it - W food 
over in the hopes of a compromiſe between the parties; that fail- 
ing, the caſe was now argued by. Erſkine, Gibbs, and Wigley, againſt 


the rule, and by Law, Garrow, and\Onflow in ſupport. of it. It 
was admitted that the recovery which was ſuffered of the firſt 


moiety was invalid, for want of a good; tenant to the precipe; 
and therefore the plaintiff, relinquiſhed his claim on that — 
but the other moiety was of the annual value of 12001. 5 we! 
Againſt the rule it was contended that this caſe came within the 
words of the exception in the annuity'a (a); for that under the 
recovery ſuffered in 1783, the defendants had the power of ap- 
pointing the fee to ſuch perſon and for ſuch eſtate as they choſe; 
and that they had exerciſed this power in favor of rhe plaintiff. 
But at all events they inſiſted that this caſe eame within the ſpirit 


195” 
1797. 
— 

HALsET 


again, 
1 Bart. 


of that exception, as the two defendants had the whole eſtate i in 


them, the father being tenant for life, remainder to his ſon in 
tail, with a remainder to himſelf in fee,” © | 


On the other hand it was ſaid that this caſe did not fall within 
the exception, becauſe neither Sir E. Hales nor his ſon was ſeiſed 
in fee-ſimple or fee-tail in poſſeſion, the one being only tenant 
för life in poſſeſſion with an ultimate reverſion. in fee, expectant 
on th® determination of an eſtate-tail, and the other tenant in 
tail in remainder. The counſel obſerved that in Shrapnel v. 


Vernon (5) Lord Thurlow C. decided that an annuity granted by 


4 mortgagor was excepted out of the annuity act, becauſe, ac- 
cording to the words of that exception, he was ſeiſed, though” 
ſeiſed only of an equitable eſtate, from which they argued that 


(a) Which 3 (inter alia) that R's hg the grantor was ſeiſed in fee-limple or - 
in the act contained ſhall extend “ö to any tail in poſſeſſion at the time of the grant 
annuity or rent charge ſecured upon lands | &c.“ 


of equal or greater annual value, whereof (6) 2 Bro, Ch. Caf. 268, 
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it ought to be decided that this caſe did not come within the G. 
ception, becauſe the words of the exception did not extend to P 
And the grantee himſelf thought this was not an excepted caſe, 

' becauſe he enrolled a memorial dns, of a defe@ive 98 of the 
deeds. 
Lord KENYON, Ch. J. When a le affets to grant the 
whole of an eſtate and his power extends only to part, the grant 
may operate on that part over which he had power: here it 
appears that the grantors bad no authority to charge one 
of the undivided moieties, but the grantee of the annuity 
is ſatisfied with the other. We are called upon in this cafe 
to decide according to the ſtrict letter of the act of parlia- 
ment: but that is not the true line of conſtruction, for Lord Cole 
. ſays gui haret in literd hæret in cortice. We muſt therefore con- 
4 | ſider what is the fair meaning of the act; I think the object of 
l „„ the Legiſlature was to prevent perſons, who had no marketable 
eſtates, making improvident bargains in granting annuities: but 

0. they thought that a perſon who could bring a real ſecurity to 
market was not ſubje& to ſuch impoſitions, and therefore they 

5 provided by the laſt clauſe that the act ſhould not extend to any 
annuity ſecured by lands of equal or greater annual value where- 
of the grantor was ſeiſed in fee-{imple or fee-tail, Now: what 
eftate had the grantors of this annuity? They had the power over 
the fee-ſimple; ; and it ſeems as if Lord Thurlow thought in the 
caſe cited that ſuch a caſe came within the exception of the act. 
The grantors had the controul over the eſtate; they went to 
market with a good title, and were not in the ſituation of perſons 
who are induced from the imbecility of their title to grant an 
annuity to a diſadvantage, and the conveyance which they exe 
cuted was competent to charge the real eſtate. I therefore think 
that this caſe comes within the fair meaning of the exception in 
the act of parliament, and that this determination will not let in 
any of the inconveniences againſt which the Legiſlature intended 
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T he King againf The Tohabitants of FRTWBLL.. 


Rover HdR, a ſon 85 Thomas Hearne, and his family were 
removed by an order of two juſtices from Stoke Lyne to 


to the opinion of this Court on the following caſe. 
Thomas Hearne the pauper' s father about twenty-two years ſince 
rented two farms of A. B. in the pariſh of Stone Lyne, the one 
of the yearly value of 357. and the other of the yearly value of 
10/, During the laſt four months that he occupied the above 
farms he together with his family dwelt in the adjoining pariſh of 
Fritzwell in part of a houſe belonging to .a near relation who per- 
mitted him to live in it rent free: the houſe conſiſted of two 
ſeparate tenements, one of which the pauper and his family oc- 
cupied together with a barn ſtable and yard appurtenant. He kept 
a team there and drew his corn from his farm at Stoke Lyne to 
Fritwell. In this ſeparate tenement he continued nearly two 
years from his firſt entering into it, but he never occupied any 
lands in the. pariſh of Fritzoell. The ſeparate tenement and uſe 
of the barn ſtable and yard were of the yearly value of 35s. or 
thereabouts. He never paid any rent to his relation in reſpect of 


pauper' 8 cattle, and ſpread. it upon. Bis own lands ! in an adjoining 
.pariſh, 5 


order of Seſſions; but the Court deſired to hear the other ſide. 

Perceval and Mackaneſs, againſt the order of Seſſions, contended 
on the authority of Rex v. Toperopt (a) and R. v. Knighton (5 
that in order to gain a ſettlement by renting a tenement of 10ʃ. 
a year, it muſt appear that the party had a-right to reſide for 
forty days in the .pariſh where ſome part of the premiſes lies. 


his ſon-in-law's houſe, to which he had removed his own furni- 
ture; and in the ſecond in his father-in-law's houſe, where his 
family and a ſervant lived with him: but neither of thoſe reſi- 


where the reſidence was. In like manner this was only a per- 
miſſive occupation in his e not as tenant, but merely out of 


40 2 7 s Bott 210. 


1 Q) Ante, 2 vol. 48. 


Fritavell. The Seſſions on appeal confirmed the order, Jubjedt 


them, but the relation had all the dung and manure made by the 


Erſkine and 13 were to WY argued } in ſupport of the 


In the firſt.of thoſe caſes" the party reſided in another pariſh in 


ences was holden ſufficient to confer a ſettlement in the pariſh 


regard 
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Weane/day, 
May 1oth, 


The pauper 


rehted two 


farms of the | 


yearly value 
of 10 l. inthe 
pariſh of A. 
and lived 

for 40 days 


with his fa. 


mily rent free 


in one of two 


ſe parate tene- 
ments in B. 


of the yearty 


value of 35 5. 
by the per- 
miſſion of a 
relation, who 
occupied the 
Other tene- 


ment, receiy- 
ed no rent 
from the 


pauper, but 


bad all the 


dung and 


manure made 


by his cattle 


there: ruled 


that the pau- 
per gained a 


ſettlement in 


B. 
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1797. regard as a relation. The circumſtance of the houſe being divided 
EE” into two tenements cannot vary the nature of the occupation, In 
8 R. v. Ciitherington (a), where the mortga gee in poſleſſion aſter- 
ants of wards gave the mortgagor leave to inhabit his houſe upon his 
ee requeſt, for the purpoſe of over- looking ſome repairs, it was holden 
not to be an occupation in his own right. In all theſe caſes, ag 
was ſaid by Lord Kenyon i in R. v. South Lyne (5), the party muſt 
occupy, in the relation of tenant to the premiſes. And though 
the Courts have been of late years ſtudious to convert that Which 
Was formerly conſidered as a tenancy at will into a tenancy 
from year to year, yet there has been always ſome circumſtance 

E indicative of 2 more permanent tenure than is to be found in 
| this caſe whereon ſuch a conſtruction has been grounded. As in 
the caſe of R. v. Fillongley (c), where the pauper Was permitted 
by his brother to occupy a tenement and ſome land belonging to 


bim, which land was tilled and ſown by the pauper ; there the 
very nature of ſuch an occupation precluded the idea that the 


' 
| 
it 
: 
p 
i 
” 0 4» 
"38: ; "8 
:4%/* 
7 1 Yy 
4 
— 2 
9 [ 
48 "fl 
* 4 7 
N 
8 Ip 
4 
14 
{| 
175 
11 
1 . 
: 


=. Pauper could be turned out of poſſeſſion and deprived of his em- 
x: 5; 'blements without a proper notice to quit. This forms a material 


diſtinction between the two caſes. Here no contract can be pre- 1 
ſumed from the nature of the occupation; : and the holding might 


have been determined at any time without any injuſtice to the 


$i ” pauper. 3 
4 Lord KENYON, Oh. . It is now too late to inquire into 
1 wdhj/e propriety of all the deciſions that have been made on the 
. ſettlement laws ſince the paſſing of the ſtatute of the 1 + & 14 
Ss. ns. Car. 2. For even though it ſhould appear on ſuch inquiry 
= (l hich I do not ſuggeſt is the caſe) that the words of that ſtatute 


have been in ſome inftances ſtrained, yet as there is a 7507 of 


1 decided caſes on the ſubje& we ought not now to depart from 
% „„ them. If, when the queſtion firſt aroſe, it had been holden that 
ES the party muſt have one fingle tenement in the pariſh of the 
annual value of 10/7., perhaps ſuch a conſtruction of the act 
would have fallen in with the general opinion of mankind. 
However it was long ago decided that it need not be one un- 
divided tenement held under one landlord nor all lying in one 
pariſh, for that diſtinct tenements held under different landlords 
=] and lying in ſeveral pariſhes may be joined together, and provided 
= they all together amount :to the annual value of 107. they wil 


F N © (a) Ante, 3 vol. 771. ) Ante, 5 vol. 667. 00 Ante, x vol 458. 
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confer a ſettlement on the party. And that being once decided, I 1797. 

think it puts an end to this queſtion. Here the pauper's father, hy 5a 
who rented two tenements in Stone Lyne, went to the pariſh of again. 


The Inhabit- 
| Fritzwell where he entered into part of a houſe, forming a diſtin ants of 


tenement by itſelf, and belonging to his relation, where he was e 8 
permitted to live, but not as has been argued out of charity. This 
is not like one of the caſes cited where the pauper was taken inte 
the houſe of his ſon-in-law as a lodger; for here were two ſe- 
parate tenements, the whole of one of which he occupied; and 
J am not prepared to ſay that his relation could have turned him 
out of poſſeſſion on a day's notice. And though it is ſtated in 
the cale that the pauper paid no rent in money, it appears that 
there was an equivalent; there was a quid pro quo; the pauper 
brought all his dung and manure from his other tenements, and 
this relation had the benefit of it. As therefore he was in the 
occupation of more than 10 J. a year in the whole, and ſome part 
of it lay in the pariſh of Fritwell, L am of opinion that this cafe 
Was properly decided as well by the juſtices who removed the 
pauper as by thoſe who confirmed the order on hearing the 
appeal. FE 
ASHHURST, J. The only ene here i is, hh: kind of oceu- 
pation this was by the pauper's father! It ſeems that it may be 
fairly collected from the facts ſtated that the parties were in the 
ſituation of landlord and tenant. The former, having one tene- 
ment more than he wanted for himſelf, let the other have it, who 
inſtead of paying his rent in money gave his relation the manure 
that he brought from a farm in an adjoining, pariſh. 

GRosE, J. of the ſame opinion. Ta 
LAWRENCE, J. It is ſtated in the caſe that no rent was paid 
for the tenement 1 in . Fritzell, from which [ underſtand merely 
that no money was paid for rent; for the manure ſeems to have 
been given as a compenſation for the uſe of the tenement. And 
I ſhould have no doubt but that a landlord might recover on a 

quantum meruit on ſuch an occupation as the preſent. 


Both orders confirmed. 
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1797. 
— 


 Wednijaay, 


May ioth. 


An appeal 
apainſt an 
order of re · 
moval may 
be entered at 
the next Seſ- 
ſions but one 
after the or- 


der is execut- 
ed, if there 


be not a rea- 


ſonable time 
between the 
execution of 
the order and 
the next Seſ- 
fions to make 


inquiries re- 


ſpecting the 


pauper's ſet- 
tlement. 


to attend the Seſſions at Meld; it was alſo ſtated that the order 


Mold who conveyed the paupers to Leek could only ſpeak the 
We Ih language, and that the overſeer at Leek who received them 
could not underſtand him; that near a week elapſed before the 
pariſh of Zeek could gain any information reſpecting the ſettle- 
ment of the paupers, and conſequently that they were not in a 
ſituation to appeal at the Mzichaelmas Seſſions. On theſe fads 
Gally obtained a rule for this mandamus in the laſt term. 


vit in anſwer; - in Which it was ſtated that the overſeer of Mold 
when he conveyed the paupers to Leek took one Price with him 
for the purpoſe of explaining the eircumſtances of the caſe, and 


of the. reſiſtance and threats of the pauper. Under theſe circum- 


caſe of R. v. The Juſtices of Hergforaſbire, aute, 3 vol. og. ; there 


order and thoſe Seffions in which i inquiry might have. been made 


liament: but ſome reaſonable time ought to be given to the pariſn 
appealing to enable them to inquire whether or not it will be 


CASES IN FASTER TERM 


The KING againſt The Juſtices of FLINTSHIRR. 


FHs was a rule calling on the defendants to ſhew cauſe why 
a mandamus ſhould not iſſue, commanding them to receive 

an appeal againſt an order of two juſtices, by which T. Kirkham 
and his wife and family were removed from Mold in the county 
of Flint to Leek in Staffordſhire. 
The order was dated on the 2 24th of September laſt, and executed 
on Monday the 3d of October at four o'clock in the afternoon a at 
Leek which is at the diſtance of fifty-four miles from Mold, where 
the Flint iſhire Seſſions were holden on Thurſtay the 6th of October. 
No appeal having been entered at thoſe Seſſions, the juſtices at 
the January Seſſions refuted to receive the appeal, though .it was 
ſtated to them, and now verified by affidavit, that the overſeer of 


Leyceſter, who now. ſhewed cauſe againſt it, produced an affida- 


who on parting ſaid “ he muſt e the beſt of his way home 
of removal was not executed before the 3d of October on account 


ſtances he contended that the pariſh of Leek ought to have en- 
tered their appeal at the Michaelmas Seſſions, according to the 


having been a reaſonable interval between the execution of the 


relative to the ſettlement of the paupers. 
Lord KEN TON, Ch. J. (ſtopping Gally in ſupport of the rule)— 
We ought not to decide haſtily againſt the words of an act of par- 


9 | - proper 


1 
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proper to enter an appeal. In this caſe the order of removal, 1797. 
which was made on the 24th of September, was kept in the over- N 
ſeer's pocket until the eve of the Seſſions, and was then executed againf 

| ; | | 5 F The. Juſtices 
at the diſtance of more than fifty miles from the place where the of Finn | 
appeal was to be lodged. And though the Seſſions were holden 
at Mold on Thurſday, in general they are holden on Tueſday, and 

the overſeers of Lee might fairly have conceived that the Seſſions 

for Flintſhire would be holden on the very next day after the order 

was executed. Under theſe circumſtances therefore I think that 

the juſtices at the following Seſſions in January ought to have 

received this appeal, and conſequently that this rule ſhould be made 

abſolute T 

N Cariam, | " Rule abſolute 6) 


(a) Vid. R. v. Juſtices of Wiltſhire, 2 
_ Belt, 8 R. v. The Juſtices of | 


1 Glontefterſoire, Dea! 191; j ind R. v. 7. he 
Juſtices of E. R. of Y\ tht i, 192, ZÞ 


_ Craven againſt BeckerT, | | | Weduſtay, 
3 4 roth. 


HE firſt count of this Sas) tate that the plaintiff was A parol pro- 
about and intended to ſue out a commiſhon of i bankrupt 33 


againſt J. Harris, who was indebted to him in 5ool., and that another and. 
1 : al ſo to do 


preparatory thereto he had been put to great expence in pro- ſome 2 
thing is void 


adviſed not to proſecute ſuch commiſſion but to proceed at law for The platt 


the recovery of his debt; and that he had ſued out a ſpecial cance e- 


parate the 


ſuch a con- 
ſideration that the plaintiff at the inſtance of the defendant would tra. 


ſtay all further proceedings againſt Harris, and would accept 
certain bills of exchange drawn or accepted by the defendant for 
a certain part, to wit, 109. in the pound of his. ſaid debt as a 
ſatisfaction for the whole, the defendant undertook and promiſed 
to give the plaintiff ſuch bills for the ſame and to pay all the 
expences which the plaintiff had been put to in and about the 
ſaid intended commiſſion, the writ, and the meetings of the 
creditors; that the plaintiff ſtayed all proceedings againſt Harris 
and accepted ſuch bills &c, yet that the defendant had not paid 
the ſaid expences or any part thereof. The ſecond count was 
ſimilar to the firſt, except that it was confined to the coſts of 
ſuing. out the writ; and the third count only varied. from it 
in this reſpect, that it only extended to the coſts of the 
Vor. VII. he 3 FE proceed- 


curing different meetings of Harris 8 creditors, but that he was by the ſtatute 
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capias ad ſatisfaciendum againſt Harris &c; whereupon in con- two parts of 
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1797. proceedings in the intended commiſſion of bankrupt. There were 
— alſo the general counts for money paid, and for money had and 


CHAT ER 
agaiaſt receive d. 


Beer" At the trial the Maint counſel ſtated this caſe; that” thi 
plaintiff, who had ſtruck a docket againſt Harris, was induced 
not to proſecute the commiſſion of bankrupt, but to ſue him at 


law for the recovery of his debt, and having ſued out a writ againſt 
18 bim, ſome of Harris's creditors were anxious to take a com- 
= 5 poſition for their debts provided all of them would agree to it; 
and to effect this ſcheme the plaintiff called ſeveral meetings of 
Harris's ereditors, at the laſt of which a compoſition of 104. in 
28 the pound was propoſed, which all the creditors, except the plain- 
tiff, conſented to take: but as the plaintiff had been put to great 
expences in ſtriking the docket againſt Harris, ſuing out a writ, 
and calling the creditors together, he would not agree to take that 
compoſition unleſs thoſe expences were alſo paid, In conſequence 
of which the defendant promiſed to pay thoſe expences and to ac- 
cept bills drawn by the plaintiff on him to the amount of the com- 
poſition. The plaintiff accordingly drew bills on the defendant to 
that amount, which the latter accepted and paid: but the de- 
fendant refuſing to pay the plaintiff's expences, amounting to 
201. 135. the plaintiff paid them to the attorney, and brought 
this action to recover the ſame from the defendant on his 
undertaking. But this undertaking not being in writing, 


Lord Kenyon was of opinion that the caſe came within the 
4 . tatute of Frauds (a), and nonſuited the plaintiff on his opening; 
| referring to the caſe of Read v. Neb, 1 Wi ilf. 305 A rule niſi was 
HoHobtained in the laſt term to fet aſide the nonſuit; and when the 
af caſe was now called on, the plaintiff's counſel ſaid that even 
though this were a caſe within the ſtatute of Frauds the plaintiff 
might recover on the general count for money paid to the uſe of 
q the defendant. 3 
1 Mingay and Lawes ſhewed cauſe againſt the rule for a new 
1 trial. The plaintiff is not entitled to recover either under the 
1 ſpecial or general counts; not under the former, becauſe the 
promiſe not having been reduced to writing the caſe falls within 
the ſtatute of Frauds; nor under the latter, becauſe this was not 


. (a) By ſtat. 29 Car. 2. c. 3. J. 4. No action ualeſs the agreement upon which ſach 

-.. | __ hall be brought whereby to charge the de - action ſhall be brought or ſome memoraadum 
ſendant upon any ſpecial promiſe to anſwer | or note thereof ſhall be in writing &c. 

for the deht default or miſcarriage of another, | | Tas £00 


2 5 Ia money 


„ 0 
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money paid to the defendant's uſe. Firſt ; in the firſt count it 


appears that this was an undertaking to pay the debt of another; 
and though it was an engagement to pay only a part of Harris's 
debt, and was alſo a promiſe to do ſomething beyond payment of 
part of the debt, the promiſe is equally void under that act, it 
not having been reduced to writing. It is immaterial whether 
the ſuppoſed promiſe be to pay the whole or only a part of the debt 
of another: to decide that a defendant ſhall not be charged with 
the debt of another en a ſuppoſed parol promiſe to pay the 
whole of it, but yet that he may be charged with a part of the debt 


on lach a promiſe, would be eſtabliching a diſtinQion that would 
defeat the object of the ſtatute of Frauds. And if this promiſe be 


void as to part under the ſtatute, as the agreement is entire, the 
plaintiff cannot recover on any part of it, as was expreſsly deter- 
mined in Lord Lexington v. Clarke, 2 Ventr. 22 3. This objection 
_ equally applies to the other two ſpecial counts and alſo to the 
general counts. But another anſwer may be given to the general 
count for money. paid: it was not money paid to the uſe of the 
defendant who never was liable to the payment of theſe ſums, 


but for the uſe of the plaintiff himſelf who alone was rents 
for tbem. 


. — 


Gibbs, and Wigley, in . of the ne Though the original 


promiſe to pay 10s. in the pound of Harris's debt were within 


the ſtatute of Frauds, yet as the defendant afterwards accepted 
bills, in writing, drawn on him by the plaintiff for that com- 


poſition, that was a promiſe in writing ſufficient to take the caſe 


out of the ſtatute. But if that were otherwiſe, there is no reaſon 


why the plaintiff ſhould not recover on the other part of the 
defendant's undertaking, which alone is now controverted, for 


the promiſe to pay the expences of the commiſſion, the meetings, 
and the former writ, was not a promiſe to pay the debt of another, 
ſince Farris was not liable tothe payment of any of thoſe ex- 
pences. And in Read v. Naſh (a) it was holden that a promiſe 


by the defendant, in conſideration that the plaintiff would with- 


draw his record in an action of aſſault againſt another perſon, to 


Pay a certain ſum of mongy and the coſts, was not within the 


ſtatute of Frauds, Williams v. Lepee, 3 Burr, 1886, and 2 Ji. 


303, But even if the plaintiff cannot recover on either of the 


ipecial counts, he may recover on the general count for money 


(a) ilf gog d bea 
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1797. 
—— 


CnarER 


| againſt 
BeckeTT. 


has paid a ſum of money for the defendant, and therefore he may 


debt but for an aſſault ; and he- faid 19 Johnſon was not a debtor; 


. if the cauſe had been tried ; he never was liable to the particular 
debt damages or coſts.” Whereas in this caſe Harris was indebted 


certainly void in part by the ſtatute; and the agreement being entire, 
the plaintiff cannot now ſeparate it and recover on one part of the 


by the ſtatute: but it was one indiviſible contract, and the plaintiff 
cannot recover on any part. Then it is urged that the plaintiff 


of money that the defendant was bound to pay; whereas here the 
Plaintiy, not the defendant, was bound to pay theſe expences. 
the ſpecial counts. Then the queſtion is, Whether on the tranſ- 
to the uſe of the defendant? The defendant's was not a promiſe 


incurred: but the plaintiff was originally liable to pay theſe ex- 


CASES: IN EASTER) TERM 


paid to + the uſe of the defendant, For. if the agreement cannot 
be reſorted to becauſe it was not reduced to writing, it muſt be 
laid out of the caſe; and then the caſe is ſimply this, the plaintiff 


recover it back again in an action for money paid to the uſe 
of the defendant. 

Lord KENYON, Ch. ]. When this cauſe came on to * iat 
I referred to the caſe of Read v. Naſh, to ſhew that this was 
a caſe within the ſtatute of Frauds: and though the Court 
ruled that that caſe itſelf was not within the ſtatute, what, was 
ſaid by Lord Ch. J. Lee is deciſive to ſhew. that this promiſe i 1s 
void by the ſtatute. That was an action not founded on any 


the cauſe was not hed; he did not appear to be guilty of any 
default or miſcarriage ; there might have been a verdict for him 


to the plaintiff, and the defendant undertook to pay part of that debt 
and to pay certain other expences. The promiſe therefore was 


agreement, the other being void. And if that agreement be void, 
there is an end of the caſe; for where there is an expreſs promiſe, 
another promiſe cannot be implied. I lament extremely that 
exceptions were ever introduced in conſtruing the ſtatute of 
Frauds ; it is a very beneficial ſtatute, and if the Courts had at 
firſt abided by the ſtrict letter of the act it would have Prevented 
a multitude of ſuits that have ſince been brought. 

Grosx, J. It ſeems admitted that part of this promiſe 3 is void 


may recover on the general count: but in order to ſupport that 
count there ſhould be evidence of the plaintiff having paid a ſum 

LAWRENCE, |. It is clear that the plaintiff cannot recover on 
action as ſtated he can ſupport the. general count for money paid 
to pay the attorney but to pay the plaintiff the expences that he had 


j pences 
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pences to his own attorney; and when he paid them he only paid 
his own debt; therefore this cannot be conſidered as money para 
to the uſe of the defendant. | 

Rule diſcharged. 


CAILLAND againſt CHampioN. 


HIS was an action on a policy of inſurance on the life of 
a perſon who lately died in Scotland, and it was brought in 
Middleſex. The defendant changed the venue (a) to London, on 
the uſual affidavit that the cauſe of action aroſe wholly in Lon- 
Jon. After which a rule was obtained calling on the defendant 
to ſhew cauſe why the former rule for changing the venue to 
London ſhould not be diſcharged, on the ground that the venue 
had been improperly removed to London, becauſe the fact ſworn 
to by the defendant could not poſſibly be true, namely, that the 
whole cauſe of action aroſe in London, the party whoſe life was 
inſured having died in Scotland. 
The Court were now of opinion that the venue ſhould not have 
been originally removed from Middleſex to London for the reaſon 
abovementioned; and therefore they made this Fe 
'Rule abſolute. 
Holroyd in Appen ole rule. =” ple” 
Giles againſt it. 


(a) Vid. Howarth v. Willett, 2 Str. 1180; 


kins v. Taxers, ante, 2 vol. 275. | 
Andr. 66; Kiri v. Broad, Say. 7. and Wat- | 


Harris againſt STAPLETON. 


HIS was an application under the 17 Geo. 3. c. 26. to ſet aſide 
a judgment on a warrant of attorney for ſecuring an an- 
nuity, becauſe a clauſe of redemption contained in the body of 


the deed whereby the annuity was TH.) was not inſerted in 
the memorial, 


Mingay and Ruſſell > as cauſe againſt the rule in the laſt 
term; and endeavoured to Uiſtinguiſh this from the caſe of 
Stillman v. Purchaſe (5), on the ground that the clauſe of redemp- 


the deed ſecuring the annuity, and was conſidered as a diſtinct 


(8) Ante, 6 vol. 737; 
38 


3 VII. 


inſtrument, 
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CATx 


againſt 
BECKETT, 


Thur/day, 
May 1 1th. 


If the venue 
be changed 
from A. to B. 


on the uſual 


affidavit that 
the cauſe of 


aclion aroſe 


wholly in B., 


when in fact 


part of the 
cauſe of ac- 
tion aroſe in 
another coun- 


ty, the Court 


will order 
the venue to 
be brought 


back to 4, 


Thurſday, 
May 11th. 


A clauſe of 


redemption 
contained in 


the body of 


an annuity 


deed muſt be 


inſerted in 


the memo- 


rial. 


tion was there indorſed by way of memorandum on the back of 
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. according to 


the defendant gave a cognovit, but judgment had not been ſigned 


itſelf has 


1797. 


Harris 
againſt 
STAPLE- 
TON. 


Thurſday, 
May 11 th. 


Though 
Judgment has 
been irregu- 
larly ſigned 
without fil- 


ing common 


bail for the 
defendant 


the ſtatute 
till after the 
ſocceeding 


term after 


the writ was 


returnable. 
and after the 


judgment 


been entered 
up, yet the 
defendant 
having given 


2 cognovit is 


eſtopped 
from oßject- 
ing to the ir- 


regularity, if 


before the 
time of mak 
ing ſuch ob- 
jection the 
plaintiff has 
filed common 
bail nunc pro 
tune. 
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inſtrument, though forming part of the ſame aſſurance; Fr” the 
act of Parliament requires that a memorial of N inſtrument 


&c. ſhall be enrolled. 


The Court then ordered the caſe to asd over till this term, 
in that there was a ſimilar queſtion chen pending in the 


Court of Exchequer. 


Mingay and Garrow ſhewed cauſe again on this- dy, and re- 
lied on the ſame diſtinction which was taken before. 
The Court ſaid that the caſe of Stedman v. Purchaſe could not 
be diſtinguiſhed from the preſent in ſubſtance ; and that the ſame 
= opinion had been given upon a ſimilar caſe in another Court. 
Erſtine was to have — in e of the rule. 


(%) V. Dalner v. Barnard, pef.—It 


was further urged in ſupport of the judg- 
ment and againſt this rule that the grant- 
or's attorney undertook to make the me- 
morial and ' would not let the grantee's | 
attorney ſee it, and therefore if it were de- | 


E his own atiorney* $ miſeondoct. The 


rule abſolute, but ordered the matter to 


But 


| Rule abſolute a) 


Court upon this did not at firſt make the 


ſtand over ſor the grantor's attorney to ex- 
plain this charge againſt him; which was 
aſterwards explained, and then the rule 


the caſe of Smith v. Painter (c), where it was held that the plain- 
tiff cannot file common hail according to the ſtatute after the 
ſucceeding term after the writ is returnable. 


confequently the appearance of the defendant was not recorded 


fective the grantor ſhould not avail himſelf | was made . 


Davis againſt Hv GHES, 


[i $713 4888 9 a rule calling on the olaingl to ſhew cauſe 

why the judgment which had been ſigned in this cauſe 
ſhould not be ſet aſide, and the goods levied under an execution 
iſſued under ſuch judgment reſtored to the defendant, It appeared 
that the writ was returnable in Trinity. term laſt, at which time 


till Hilary term laſt, after which in the ſame term common 
bail was filed. This he contended to be irregular according to 


Whereas here that 
time was not only paſſed, but common bail was not filed and 


till after the judgment had been entered =: 

Erſtine, contra, admitted the irregularity, but contended that the 
defendant was eſtopped from objeQting to it, after having admitted 
the juſtice of the demand by giving a cognovit. And he faid that it 
was ſuffcient that the judgment now appeared on the record to 


0 Ante, 2 0 70. . 
10 have 
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have been regularly entered up, the plaintiff's having ſince filed 1797. 


common bail nunc pro tunc for the defendant, FAT ho nog 
| 15 AVIS. 
And of this e were the Court. =o | againſt 


Rule diſcharged (a). whos 


(a) In Walker v. Woolley, H. 37 Geo. 3. been done at the requeſt of the defendant 

B. R. judgment had been ſigned upon a | to ſave expence, the Court granted leave to 

cognovit without firſt filing a bill; which | file the bill nunc pro tune, and directed the 
was holden to be irregular.; but it Raving - defendant to pay all the coſts, 
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3 35 | LS " 1 | Friday, 
HARRISON againſt JACKSON, SYKES, and RuSHFORTH. 02 


E was an action of covenant upon an agreement of three _ 228 
parts ſtated in the declaration to have been made on the the other 
10th of July 1794 between the defendants, deſeribing them as fea. © by 
merchants and partners of the firſt part, NW. and F. Harri iſon of 

the ſecond part, and the Plaintiff of the third part, of one 

part of which ſaid agreement, as being ſcaled with the ſeal of 

the ſaid V. Sykes for himſelf and the other two defendants, the 

plaintiff made a profert in court, The declaration then ſtated e 
the agreement and covenant of the defendants, the ſubject-matter 

of which agreement and covenant appeared on the agreement 

to be a partnerſhip tranſaction on the part of the defendants, 

and to have been entered into on a full and valuable conſider- 

ation received by them as partners. The declaration then ſtated 

the breach of covenant, whereby the plaintiff had ſuſtained da- 


mage to the amount found by the jury. 


an 
ens. 


To this declaration the defendants pleaded that the agreement 
was not the deed of the defendants. Iſſue being joined, the cauſe 
was tried at the ſittings after Hilary term 1797 before Lord 
Kenyon at Guildhall, when the jury found a verdict for the plain- 
tiff damages 4771. 135. 9 d. and coſts 40 5., ſubject to the . : 
nion of this Court on the following caſe. 

The defendants were partners. The agreement Rated in the 
declaration was produced; and the ſubſcribing witneſs proved 

that it was executed in his preſence by the defendant Her i in the 
following form ;—* For Fack/on, Self, and  Ruſhforth ; WW. Sykes: 
But neither Fack/on or Ruſhforth was preſent at the execution, 
The queſtion for the opinion of the Court was, whether ſuch 
execution of the agreement by the defendant Syhes were binding 


on the other defendants ry and Ruftforth. 


Aa 


Dampier 


1797- 
— 


HaRRISON 


againſt 
IJAcksox. 


cold (a), the defendant pleaded non eſt factum to an action brought 
was in partnerſhip with Serocold when the bond was given, and 
that the conſideration of the bond was a partnerſhip debt due from 


| Tackſon and Serocold to the plaiutiff, and that Jackſon firſt executed 


that for a partnerſhip debt one partner had authority to execute 


well as joint. In the caſe of ſimple contract debts it will be ad- 


the inſtance of drawing and accepting bills it is in every day's 


is applied to the benefit of all the partners. And in ſome in- 
ſtances it would be highly inconvenient if one partner had not 
that power; as where the partners are at a "diſtance ' from each 


it might prevent the partnerſhip effects being ſeized in execution 


| CASES IN EASTER TERM 


Danfier for the plaintiff. As the deed was executed 55 one 
pariner in a partnerſhip tranſaQion for a full and valuable conſider- 
ation received by all the partners, it is binding on them although 
they were not all. preſent. © One piece of wax may ſerve for 
all the grantors if every one put his ſeal on the ſame piece of wax, 
or another do ſo for them,” Perk. ſef. 134. In Mears v. Sero- 


on a joint and ſeveral bond; at the trial it appeared that Fack/on 


the bond for Serocold, and then for himſelf; Lord Mansfield ruled 


a bond for another, and thereupon directed a verdict for the plain- 
tiff. Now: that is a ſtronger caſe than the preſent, becauſe there 
the action was brought againſt the partner who did not execute 
the bond and not agaifiſt him who did, the bond being ſeveral as 


raitted that one partner may bind the reſt by his own acts. In 


practice. So, if an action be brought againſt ſeveral perſons, one 
may enter an appearance for 'the reſt, which: may in its conſe- 
quences ' lead to a judgment againſt all. Then in point of 
reaſon there is no objection to one partner binding the others by 
a deed in a partnerſhip concern where the conſideration money 


other and a creditor preſſed one of them for a ſecurity for his 
debt, if that one had the power of binding the others by a deed, 


by a creditor who would not be ſatisfied with a leſs ſecurity than 
a deed. And though in Ball v. Dunſterville and another (6), 
where one partner executed a deed for himſelf and his Partner 
in the preſence of the other, the Court laid ſtreſs on the laſt circum- 
ſtance, it may be obſerved that that was only a partnerſhip in that 
ſingle tranſaction, whereas here the defendants were general part- 
ners. But however limited in this reſpect may be the power of 
partners not conſtituted ſuch by deed, if this were a partnerſhip 

(a) Sittings in Zaſer Term 1785 at Guild- | (s) Ante, 4 vol. 313. 


ball, cor, Lord lui ol. | | 
. conſtituted 


IN THE 'THIRTY-SEVENTH YEAR QF GEORGE III. 
conſtituted by deed, that gave authority to all the partners to bind 
one another by deed. 
Giles for the defendants. It not appearing in this ach ut 
Sykes, who executed the deed for himſelf and his partners, bad 
any authority from the others to bind them by deed, it muſt 


be taken that he had no ſach authority ; ; the execution therefore, 


as far as it affects them, muſt reſt wholly on the general power, 


which 1 18 incident to the relation of partners. But the law recog- 


nizes no ſuch general power, by which one partner may bind 


the reſt by deed. In this reſpect the inſtance of one partner acting 
for the others is analogous to the caſe of an agent acting for his 
principal, who cannot bind his principal by deed without being 
authoriſed by deed ſo to do. Com. Dig. © Attorney” (C. 1.) and 
(C. 5.) Neither can an attorney, who is only authoriſed by parol, 


make a feofiment and livery. 2 Rol. Abr.8. R. pl. 4.; or a leaſe 


for years; 3 Bac. Abr. 408. In the caſe of Horley v. Ruſb and 
Tolſon (a), which was an action of covenant on a charter-party, 


to which the defendants pleaded the general iſſue, it appearing 


that the deed was executed by. Dꝛoyer, by order and for 


account of Meſſrs. Ruſh and 70% n, but that Dꝛoyer had only 


a verbal authority from the defendants to execute the charte:- 
party, Lord Kenyon held that the action could not be maintained; 


for that a deed could not be executed by an agent ſo as to bind 
the principal unleſs he were authoriſed by deed under ſeal, and 


that though one partner might bind another by written inſtru- 
ments he could not do ſo by deed without a ſpecial power under 
ſeal for that purpoſe. This is diſtinguiſhable from the caſe of 
Mears v. Serocold; for there perhaps one partner was authoriſed to 
execute the deed for the reſt ; and in the caſe of Ball v. Dunſter- 
ville the execution by one was in the preſence of the other, on which 
circumſtance the Court principally relied. And independently of 
authorities, it would be attended with milobievous conſequences 
if one partner could bind the others by deed, for that would affect 
not only the partnerſhip. effects hut it would alſo bind the lands 
of the other partners even in the hands of their heirs. 
Dampier in reply. This is not like the caſe of an agent acting 
for his principal, for he cannot bind the principal beyond the 
{cope of the particular power given to him : but the power that 
each partner has ariſes out of the intereſt that he has in the 
Partnerſhip concerns and from the dominion that he has over the 
(a) Guildhall, Sitt. after Mich, 1788. 
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1797. partnerſhip effects. And in anſwer to the argument that if one 
e rom partner may bind another by deed he may affectthe lands of that 
 egain® bother even in the hands of the heir, it may be remarked that the 
N ſame conſequence may follow from permitting one partner to 
enter an appearance to an action for the others, ſince the 

3 judgment to be ſigned in ſuch action will n, bind the * 
of the other partners. 


Lord KEN VON, Ch. J. I ſhould be ſorry to have it e 
that this caſe was reſerved from the leaſt particle of doubt that 


I had on the ſubject: : the parties came to niſi prius with the 
facts admitted -on both ſides; for if the cafe had been opened 
there, I ſhould certainly have given a deciſive opinion againſt 
the plaintiff, The law of merchants is part of the law of the 
land; and in mercantile tranſactions, in drawing and accepting 
k bills of exchange, it never was doubted but that one partner 
4 ”— might bind the reſt. But the power of binding each other by 
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Fl 0 deed is now for the firſt time inſiſted on except in the niſi prius 
78 caſe cited, the facts of which are not ſufficiently diſcloſed to en- 
16 | able me to Judge of it's propriety. Then it was ſaid that, if this 

- | - 
_ _ partnerſhip were conſtituted by writing under ſeal, that gave 
* authority to each to bind the others by deed: but I deny that 
13 | conſequence Juſt as poſitively as the former; for a general part- 
7 BY 7 nerſhip agreement, though under ſeal, does not authoriſe the 
if b N partners to execute deeds for each other, unleſs a particular power 


1 | be given for that purpoſe. This would be a moſt alarming doctrine 
1 to hold out to the mercantile world; if one partner could bind 


# the others by ſuch a deed as the preſent, it would extend to the 


_— 
— 


caſe of mortgages, and would enable a partner to give to a 
favourite creditor a real lien on the eſtates of the other partners. 
Per Curiam, Poſtea to the defrncany. 
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ee *HIS was an 3 by the aſſured againſt the under witer on 
ance De Ci- 
| feted on a policy of inſurance on fruit on board the ſhip Commerce 


F Malaga and Velez Malaga to Plymouth and Portſ- 


the policy 


3 * mouth; in which was contained the uſual memorandum, whereb7 


morandum corn, hh, ſalt, fruit, flour, and ſeed were warranted free from 
% corn, fru f * 


8 average unleſs general or the ſbip ſhould be firanded &. 
ed free from | 
average unleſs general or the ſhip be ſtranded,” and the ſhip be in fact ſtranded in the courſe of the 


+ 7 voyage, the underwriters ace liable for an average loſs ariſing from the ale of the ſeas, though no part 
3 | of che loſs ariſe from the a& of ſtran ding. * The 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE II. ant. 
- The plaintiff by his declaration averred that the ſhip ſet ſail 1797. 
for Malaga on her intended voyage, but by the perils of the" fea 3 


— 8 r 2 ot +— © 2 — — — ">? my 
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. 3 . — Re — ts — - 
= _— I 1 


was ſiranded bulged and deſtroyed, and the goods on board were 1 72 7 1 

wholly loſt to the plaintiff &c. ron. 1 
At the trial before Mr. Juſtice Lawrence and a ſpecial jury at 

the fittings at Gwrldball after laſt Michaelmas term, the jury found 

à verdict for the plaintiff, ſubje& to the opinion of the Court on 

the following caſe. 
The plaintiff on the 1 5th Nu 1795 cauſed the aſſurance £ 

in queſtion to be made upon a cargo of fruit on board the ſhip 


Commerce. The defendant ſubſcribed the ſame for 1 500. The 
plaintiff was intereſted in the cargo beyond the amount of the 
ſum inſured, and the aſſurance was effected i in his name, and 
for his benefit. On the zoth November 1794 the ſhip failed 
with convoy from Malaga with her cargo conſiſting of oranges 
and lemons to be delivered at Portſmouth and Plymouth, and after- 
wards parted with her convoy in a gale of wind. On the 29th 
January 1795 in the courſe of her voyage ſhe arrived off Scilly, 
and between the hours of ſeven and nine on the morning of that 
day ſtruck upon a ſunken rock about three leagues and a half from 
the land of Scilly; bur ſhe did not remain on the rock, but in 
conſequence of the ſtriking thereon ſeveral of her planks were 
ſtarted, and the water immediately after flowed into the hold and 
over the cargo, and continued to increaſe in the hold for about 
three hours and an half. About twelve o'clock on the ſame day 
the ſhip was ſtranded upon the Beach at Scilly. She was ſo 
firanded by the captain under the directions of a pilot, who had 
come on board her from the ſhore, in order to ſave the ſhip and 
cargo. The ſhip continued fome time upon the Beach, during 
which the water again flowed in and over part of the cargo at the 
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return of the tide. The ſhip afterwards proceeded on her voyage, 
and arrived at P!/ymouth on the 24th February following with the 
greateft part of her cargo. The cargo of fruit was very much 
damaged, and a ſmall part thereof left at Silly, being entirely 
unſit for uſe. The ſhip received no damage in conſequence of the 
Siranding. The damage ſhe received was entirely from the rock -_ 
on which ſhe ſtruck: part of the damage the cargo received was 
occaſioned. by the water flowing into the ſhip previous to her 
being laid on the Beach, and part was occafioned by the water 
that flowed in ſubſequent 'to the time of her being laid on the 
Beach, But the cauſe of the water flowing in aroſe entirely 
led | 1 from 
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CASES IN EASTER TERM. | 


from the ſhip ſtriking on the rock, and not from any miſchief done 
to the ſhip by the ſtranding. The queſtions were, firſt, Whether 
the plaintiff were entitled to recover for all the damage received by 
the cargo? if he were, then the verdict was to ſtand; or ſecondly, 
Whether the plaintiff were entitled to receive for ſuch part only of 
the damage as was occaſioned to the cargo by the water that 


| flowed in ſubſequent to the time of the ſhip being laid on the 


beach?—in that caſe a verdict was to be entered for ——/. But if 
the Court ſhould be of opinion that the plaintiff was not entitled 
to recover any thing, then a verdict was to be entered for the 
_ defendant, 

The defendant aid the general average into court, 

This cauſe was firſt tried at the fittings at Guildhall after Mi- 
chaelmas term 1795; when one of the queſtions made was, Whe— 
ther the ſhip had been ſtranded within the meaning of the policy? 


the plaintiff then contending that any grounding and fixing of 


the ſhip was a ſtranding ; and the defendant inſiſting: that nothing 


was to be deemed a ſtranding, unleſs ſuch a fixing of the veſſel 


-on the ground as that the cargo or the voyage was thereby 
loſt, and not as in the preſent caſe where the ſhip .got off 
and afterwards reached her deſtined port with her cargo. Upon 
that occaſion the Jury found a verdict for the defendant, ſay- 


ing, that they thought it was not a Aranding if the veſſel got off 


the ground and proſecuted her voyage ; but that flranding meant 
where ſhe took to the ground and bulged, ſo as to be incapable 


of proceeding on her voyage. A motion was made for a new 


trial in the ſucceeding. term, upon the ground that what was a 
ſtranding was a queſtion of law, and that the Jury had found 
their verdict upon a miſapprehenſion of the law as applied to this 
caſe. The queſtion was much diſcuſſed at the bar: and Lord 
Kenyon ſaid that he ſhould have conſidered this as a ſtranding, 
but he had left it to the Jury, not as a matter of law, but as to 

what was the meaning among merchants of a mercantile word 


in a mercantile inſtrument. The Court thought it a caſe of 
great doubt and conſequence, and directed a new trial; de- 
ſiring to hear what evidence could be adduced of the commercial 
uſage which had obtained in this reſpect. 


Upon the ſecond trial Lord Kenyon left it to the Jury to fd 
the fact of ſtranding one way or the other; the parties having 
agreed, if that point were aſcertained. in favour of the plaintiff, to 


leave the amount of the damage to arbitration, | But the Jury 


C delivered 
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delivered their verdict in writing as follows; 6 We: think this 
« accident attended with all the inconveniences of a ſtranding ; 
« and therefore think that the plaintiff is entitled to a particular 
o as well as to a general average.” Upon this a new'trial was 
afterwards obtained in Eaſſer term 36 Geo. 3. on the ground that 
the Jury had omitted to find the very point in iſſue, namely, 
whether the ſhip were or were not ſtranded. 
The cauſe went to trial'a third time; when the Jury found that 
4hie veſſel was ſtranded, but that the damage did not ariſe frem 
the ſtranding, and therefore they found for the defendant. Upon 
which a rule was obtained in Michaelmas term 37 Geo, 3. calling 


ſet aſide; againſt which the defendant's counſel ſhewed cauſe, 
inſiſting upon the neceſſity of the plaintiff's proving that the 
damage aroſe from the ſtranding in order to entitle himſelf 
to recover; whereas it appeared to have proceeded from the 
periſhable nature of the commodity inſured, or from that and 
other previous cauſes combined. But the plaintiff's counſel ob- 
jetted to the verdict on the ground of furpriſe; having under- 


was, Whether there had been a ſtranding or not? and that if 
a ſtranding, the amount of the damage was to be left to an arbi- 
trator to determine; he was not prepared at the time with evidence 
to ſhew that the damage had ariſen from the ſtranding, which 
otherwiſe he could have done, and therefore requeſted to have 


Court aſſenting to the. propriety of that requeſt made the rule 


intimating a. ſtrong opinion that if the loſs happened from any 


any rate to be paid by the underwriter, upon the conſtruQion 
of the words of the memorandum in the policy. 


Upon che fourth trial the Jury found the facts as ſtated in the 
plaintiff, and Scarlett for the defendant, when the Court directed 


by Park for the plaintiff, and..Erftine-for the defendant. 

Arguments for. the plaintiff, The fact of ſtranding being now 
found for the plaintiff, the queſtion is reſolved into what is the 
true conſtruction of the memorandum in the policy. This, 
Vol. VII. i though 


upon the defendant to ſhew cauſe / why the verdi& ſhould not be 


ſtood that the only queſtion intended to be agitated at the trial 


an opportunity of bringing forward that part of his caſe. And rh 


abſolute for a new trial; Lord Kenyon, Ch. J. at the Jie time 


a ſecond argument; and accordingly on this day it was argued 
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peril, inſured againſt, and the ſhip were at any time ſtranded in the 
| proſecution of the voyage, the particular average loſs ought at 


caſe abovementioned, .And in the laſt term Cowper argued for the 


— 
. Y - To 
: : d : 
FX — . * 28 — ee 
— Y A oa I; * : 8 
— — * * = 4 — —_ 


. 
1 


4 . 0 
y a £ » 8 Fo — 8 - 2 of 8 's 5 
— — — EE I ä ——— — et ITE Ire ae 9 
I — a 22 [2227 WD * we — — Dn MG . -x- oa — Eo — v > JC: f ok 
** Pw . . 1 . Rs —— i —— 8 —5 2 5 NaF £ > 3 . - WES — — = ho AI. —_— _ * —_ FISTS 
I - — — — x "_ 8 . 2 = 5 


: 
= $I HT „ 
48 SEA — oc r 


— 


i. 


5 — — 
> os — Me p Wy. 8 — . — — ay — 8 
— En r LAS . — > = - « 8 SD * >" % 2 * IS E — 
* — 2 — — I 2 — 2 
* 3 — äV—T—2—̃ ̃ĩ̃ ̃ ̃ ⅛ — TIE 
— * * J 3 - ny G fees T < hat out Fenn a —4 - — 
p SN 3 — a — 
8 <-> IF 5 ba 7 * * 2 — S o * . EPs : = — — 
n A ES” - _—— —— — 


. 
* —— > 
. 
. 
— n > 


= Rs 


* 
WW 
n 


— 2 12 > SIC LR © r 
; e oo rr — ES 2 — .. . ri nes —— a IT 8 SY - We 
TT ä SD. Zh — —— 8 8 TE” r 3 FA 3 FP — — 
r Bs by = 4 — —_— 5 N Jl NT f — — NY nr 3 W 8 3 E 8 
>< r 5 — : pl — OAK KA : — 5 . 2 TRE - 
ACHE. IIA: U oats P — > og ge ge — Ur * 
8 n 2 * 


. tel 
e 
He 9 A r * 


— ä — 


rn 
. 
. 
x — 
WE ERS . 
4 


IE = re 


— A 
hy ws, ray 


TS I INE 
I . es Be 
_ —— MP — - 
= 
> 


ä 
SH Aaf” ve 


a 2 "a — —_ c— 2 — * - 
— — 8 — — — — — 2 A * — = - - 
, 2 — » — 2 2. — — A apes = — — — = 
— — 34 X — — — 2 —— 2 - 
— — — 1s — 7 — — — r * 5 — 
— * — >; . "ho — — > — — — — — — - 


ä 
. 


= IO See 
8 Oo pie op ec 
= K 
— - "IEF, IE RET 


2 3 7 — Y 2 —— 2 no 8 5 
- — — _ - 3 - — 7 -» — 2 ne mea dy) ng ny —_ a = DC — - 
adds : — a — > 8 22 * - - — — = 5 — 9 : — 2 2 : — — - 
_ gms, © 2 EY 8 — Ra — — ox — L — * CE - — — . — = 8 r I — = teas Js 
\ * - 1 — — — Page * ro — 8 2 = — r — by” > ao — — "gt — By ob > rs; —— — get — — 2 = On _ _— —— — 2 * = — 2 9 — = 2 — 5 2 — — * We; « * D - 
— 93 2 — — — — 3 — 5 —— * = __ 4 - — r — has has : — — 2 5 3 S. f T5 : . = ; = . 4 ; . : 5 | : : : r = | | 
— —— eg a — rr - - 2 ” — oo — — any — — — - - 1 2 BG - 2 8 5 + ME PE ep SY 2 — — > 8 ny Fo £ RINGS Po es 3 S 7 n = —.— 2 8 0 
N — = a 5 — * — — — L 2 FECL EE aß oi oo = d OO OE CE rn We PS, We Ry 3 NE IO FFF —e)— . . ̃]7— , . edt ER — es We rr C e erd e +, 
— ——ͤ— — Id — —ͤ—ͤ— 7 * — _ — 2 > 5 — — — _—_— = DO ns” r E Taree > oo yg dr 1 * n 23333 oy Pg ERS, — — by — — — 2 * — 
— — — te 2 — 4 — 5 n 5 — Ra. we 2*5- 23 - SE A RS r gs.” . . * F n or 2 
— — > p 2 . 2 - : 7 | by 2 855 
2 3 = . 3 22 2 25 - 
ne — 32 8 TH 57 
= > 4 


— > 

- — 1 > 
- — . > * 
. 


= h * 
8 * 1 
— — * 
= © - < - - 
—_— —— — 2 — 


— — — — > — — 22 - 2 * — > - 2 - - , N 
— . 
3 = RO c e * 8 3 1 
— 22 br I r "Rat - 3 K2<2 = < * <7 a> —_— © = «4 YA - & * 33 Y . . 3 * 
= - <1 "> 3 . —— — —_ __ =. 2 2 r it 1 wo. © n — 
- th — E 202" ; __ — — — — * 8 r "19.58 5 _— - = 
1 4 — . s ö 5 
. — 2 1 i * 1 "_ — . — — * ; = = 3 — — — [ESL — 
* = EEE 7 1 — : 2 C * - * 
* * - * - — 
* » , as : — 
nr — — 


, 4 i 
— - ” 
— — : 
4, * — — 
. - 6 en 
2 > - — - = 
Les 4 B ů — — 
A ow — — IS - 
— — X — 


OH { 
. 4 * 2 i 
T_T N 
199 4 
„ e 
q ; 
ai 
- wo 1 


< — 22 - — 
— — — 2 — 
2 Y _— — — 
* = TESTS L — — 2 
— — — — — — — — -_ 
r —˙—ͤ ——ů A PTD . 
” 


r 
- — 

— 7 a x 
- — - 

S. — OT ER In 


1797; 
——— 
Bua xgir 


againſt 
K+ NSING- 


TON, 


CASES IN EASTER TERM 


* Aa ank inſtrument, muſt like all other written con- 


tracts be conſtrued by courts of law according to general legal 
| rules, unleſs there has been an uniform uſage giving it a certain 
meaning, as part of the law merchant : hut no ſuch uſage exiſts, 


as was declared by a ſpecial Jury of merchants at Guildhall to 
Lord Kenyon in a caſe hereafter mentioned, of Bowring v. Elmſlie, 

upon a ſimilar queſtion in 1790, and none ſuch is found by the 
preſent caſe. The general rule, 40 ſtated by Lord Kenyon in the 
caſe laſt referred to, for conſtruing written. inſtruments contain- 


ing. exceptions, is this; © to let the exception control the inſtru- 
ment as far as the words of it extend, and no further, and then 
upon the caſe being taken out of the letter of the exception, the 


body of the inſtrument operates in full force.“ To apply that to 
the preſent caſe; by the general terms of the policy the under- 
writer would be liable for average loſſes on fruit as well as on 
any other goods: but by the memorandum an exception is made 
to ſuch a reſponſibility in the caſe of fruit &c. except in two 
caſes, viz, where the average is general, or where the ſhip i 15 


ſtranded. Therefore if the perils of the ſea be ſo great as to 
occaſion a ſtranding, the caſe being taken out of the letter of the 


exception, it leaves the queſtion to be governed by the general 
words as if no ſuch exception had been made. The excepting 


clauſe was firſt introduced in 1749, and might have been more 
properly expreſſed by ſaying * free from particular average unleſs 
the ſhip be ſtranded; 


which would conſequently have left the 
underwriter liable in all caſes to general average; and if the ſhip 
were ſtranded, then to particular average. Now whether the 
words be conſtrued to make a condition or an exception is for 
the preſent purpoſe the ſame thing; in the one caſe the condition 


has been performed, in the other the excepted caſe has happened. 


Not only the grammatical conſtruction is in favour of the plaintiff, 
but it is alſo warranted by the reaſon of the thing. The clauſe 
was framed upon the principle of mutual conceſſion between the 
aſſured and the under writers. By 1 the one it was admitted that 
certain commodities, being of a periſhable nature, were more 
likely to be rendered uſeleſs in the courſe of a voyage by 


their own deteriorating qualities than by the common perils of 


the ſea; and therefore they agreed not to charge the under- 
writers for particular average loſſes which common experience 


ſhewed were more generally to be attributed to internal defects than 


to external injuries. On the other hand the underwriters con- 
| | ſented 
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ſented that if the perils of the ſea were ſo great as to cauſe 4 
ſtranding, they would attribute the injury to this probable and 


viſible cauſe rather than to the other preſumptive one; becauſe 
from the very nature of the thing it would be ddl with 


great difficulty litigation and expence to diſtinguiſh how much 


of the loſs was attributable to the one and how much to the 
other cauſe. Befides, it is in favour of the underwriter that the 


ſhip ſhould be ſtranded rather than that there ſhould be a total 


loſs, for which he would at all events be liable to the whole extent 
of the value inſured : it was therefore his intereſt in this inſtance 


to let in the general operation of the policy, as an encouragement 


to thoſe concerned to ſave as much of the cargo as poſſible, rather 
than endeavour to convert every fuch misfortune into a total 


loſs. As to the objeQion that this may open a door to fraud by 
| holding out a temptation to ſtrand the ſhip deſignedly when 


the commodity has been before materially injured ; it is ſuffi- 
cient to ſay that whether the ſtranding be bond jide or not is always 


a queſtion of evidence : and there is as ſtrong an objection on the 
other ſide, for if this conſtruction do not prevail, every caſe of a 


ſtranding will be turned into a total loſs; in which caſe the 


fraud will be more difficult to detect. The caſes in which this 
particular point has come in judgment have alſo adopted the 


{ame conſtruction on this branch of the clauſe in queſtion. Can- 


tillon v. The London Aſſurance Company (a), which was in 17 54. | 


is entitled to the more weight becauſe it may be couſidered as a 
cotemporaneous deciſion on the meaning of it. There Lord Ch. 


Juſt. Ryder confidered-it in the nature of a condition, and that 
by the ſhip's being ſtranded the aſſured was let in to prove his 
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whole partial loſs. It appears clearly from the report of the ſame 


caſe in Magens (ö) that the damage could not have ariſen from 


the mere act of ſtranding ; for it is there ſtated that the ſhip in 


going down the river Thames merely touched the ground; and 


yet the average loſs which the underwriters were condemned to 


pay was, as he ſtates, conſiderable. No new trial was moved 

for, but that conftrution has been acquieſced in ever fince: 
for from that time the Inſurance Companies have ftruck out the 
words © or the ſhip be ſtranded” from their policies. The queſtion 
does not appear to have occurred again till the caſe of Bowring v. 
Vlmſlie, London Sittings after Trinity 1790, where Lord Kenyon 
ho tried the cauſe ſeems to have been of the ſame opinion with 


(a) Cited in Wiſſn v. Smith, 3 Burr. 1953. (5) 2 Mag. 385. 
g 3 Lord 
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lied on by the defendant as. having eſtabliſhed a different con. 


loſs on a cargo of corn ariſing from a ſtorm, in which the ſhip 


into port to refit for the ſafety of the ſhip and cargo. The Court 


own preſervation, thinking it would be im- | ſubject; the queſtion had not before oc- 


greater part of the damage ſuſtained by the | caſe being taken out of the letter of the ex- 


is whether a partial average can be te- | and the underwriters were liable for all da- 


reſpect to the ſhip's. having been ſtranded, 


manner ſhe is repreſented to have been | by the periſhzble nature of the commodity, 
would be a ſtranding within the meaning | which was'the very thing that the memo-. 


CASES. IN FASTER TERM 
Lord ch. juſt. Ryder (a). The caſe of Wi lfon v. Smith (b) is re- 


ſtruction upon the exception in the memorandum: but that caſe 
is very diſtinguiſhable from the preſent; for there the queſtion 
aroſe upon the other branch of the exception, namely, where the 
average was general. That was an attempt to recover a partial 


was not ſtranded, becauſe there had alſo been a general average 
loſs incurred by cutting away the cable and anchor and running 


properly held that a ſtipulation that the under writer ſhould be free 


(Za) The following note ao that caſe was | bible a ground for Al a ſerious 
read : “ This was an aQion upon a policy, ger. There were not more than five inches 
of aſſurance on fiſh on board the ſhip | water in the hold, and the pumps. weze all 
Nymph from Chalear Bay to her port or | in order; it was in open day, and but.little 
ports of diſcharge in England, Ireland, wind; however it is for you to decide upon 
Portugal, Spain, or Italy, warranted to fail | the whole of the evidence whether the cap- 
on or before the 2oth September 1788. The | tain and the crew acted Send fide and ran 
uſual memorandum, by. which fiſh, Sc. the ſhip on ſhore becauſe they really thought | 
was warranted free from average, unleſs | ſhe could not ſafely be got into Malaga. 


general, or the ſhip were ſtranded, was added, | If you think that they did, then ariſes a 


The action was brought to recover an ave- | further quetion upon the confſtruQion of 
| rage loſs ſuſtained by the fiſh, the ſhip hav- | the-memorandum at the foot of the policy, 
ing been, as the plaintiff alleged, franded; This like the policy itſelf muſt be inter- 
that is, ſhe was in ſuch a leaky condition | preted by the uſage of merchants. [The 
that the captain and crew thought it neceſ- | merchants in court here fignified to his 
ſary to run her aſhore off Malaga for their | Lordſhip that there was no uſage upon the 


pofiible to get her- into port. For the de- curred, and was now for his decifion.] 
fendant 1t was contended that there was no | His, Lordſhip then obſerved that the. gene- 
neceſſity for running the ſhip on ſhore, but ral mode of conſtruing deeds to which there 
that it had been done with a fraudulent in- | are exceptions is to let the exception control 
tention. Secondly, that ſuppoſing the ſhip the inſtrument as far as the words of it ex- 
to have been -unavoidably ſtranded, the | tend and no further; and then upon the 


PI 1 
* 


i 


fiſh was occaſioned by its having - been ception, the deed operates in full force. 
too long on board and not by any defect in That agreeably to this rule it. ſeemed to 
or the ſtranding of .the ſhip. him that the ſtrandipg of the ſhip pur fiſh 

Lord Kenyon, Ch. J. ſummed up thus in the ſame condition as any other commo- 
to the Jury. The queſtion in the cauſe | dity not mentioned in the memorandum; 


covered; and this in the firſt place de- mage ſuſtained. by it; for otherwiſe there 
pends upon the opinion you ſhall be of with | would be very conſiderable difficulty in al- 
certaining bow -much of the loſs aroſe by 


L think that the ſhip being on ſhore in the | the perils infured -apainſt, and how much 


—_—_— 


of the memorar.dum, But the doubt is | randum was intended to prevent, A ver- 
whether the running her on ſhore was done dict was given for the defendant upon the 
for the beſt, or in execution of a fraudulent | ground of the ſhip having been run en 
deſign. The plaintiff's witneſſes ſtate it | ſhore fraudulently.” 
to have been of neceſſity ; but on the other | (3) 3 Burr. 1550. 
hand it appears that there was not any pro- 


9 from 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 227 
from average unleſs a general one could not be held to make 1797. 
him liable alſo for a Special average. No queſtion of ſtranding 
aroſe there; and what was ſaid by the Court on that ſubje& is "ent F 
at moſt but ambiguouſly exprefſed in favour of the defendant's we ” 
conſtruction, though if it had been much more plainly in his 
favour it would only have amounted to an obiter dictum. Neither 
was there a ſtranding in the caſe of Cocking v. Frazer (a): and 
what was ſaid by Buller J., that the underwriter in theſe caſes 
had never been held liable but where there had been a total loſs 
of the commodity, was with reference to the facts of the caſe, 
where the aſſured went as for a total loſs, though the commodity 
itſelf, which was fiſh, exiſted, but was in a putrified ſtate ; it be- 
ing the very object of the memorandum to guard againſt the un- 
derwriter's liability under ſuch cireumſtances. The laſt caſe, in 
which the queſtion collaterally aroſe, was that of Neſbitt v. Luſb- | 
ington (b): There a mob having ſeized a veſſel laden with corn, 
and ſtranded her, took away part of the cargo; and the Court 
held that the aſſured could not recover upon a count ſtating the 
loſs to be by a ſeizure by people; that word in the policy mean- 
ing the ruling power of the country. But there Lord Kenyon 
expreſsly ſaid “ that on the meaning of the memorandum he had 
no doubt: It was inſerted,” he ſaid, © to prevent diſputes ; and 
the underwriters thereby expreſsly provided that they ſhall not 
pay any average upon the articles enumerated, unleſs it be ge- 
neral, or the ſhip be ſtranded. That when a ſhip is ſtranded the 
underwriters agree to aſcribe the loſs to the ſtranding, as being 
the moſt probable occaſion of it, though the fact cannot always 
be aſcertained.” It is true that Mr. Juſtice Buller ſaid that the 

aſſured can only recover in ſuch a caſe © where the loſs ariſes 
from the ſtranding. of the veſſel.” But it does not appear that he 
-meant to uſe thoſe words f in contradiction to the opinion expreſſed 
by Lord Kengon; but rather in contradiſtinction to loſſes ariſing 
from ſome other independent cauſe, not connected with ſtranding. 
The caſe of Jones v. Schmoll (c) is alſo relied on as ſhewing that 
the aſſured can only entitle himſelf to recover by proving that 
the loſs ſuſtained was a direct and immediate, and not a remote, 
conſequence of the peril inſured. That might apply if the words 
bere had been that the underwriter would not be liable for the loſs 
** unleſs by ſtranding;” but the words are unleſs the thip be 


(a) E. 25 Geo. 3. Vi. Park on Iaſirance, 6% Ante, 4 vol. 783. 
alt edit, 22 and 129. (le) Cited ante, 1 vol. 1 zo. 
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4797. 0 . „And here the loſs was incurred by the tara 


Bunyorr conſequence of a peril inſured againſt, namely, the peril f the 

againſt ſea, of which ſtranding was the conſequence. The manner of 
 Kensino- 

ron. «declaring in this: caſe is not that the loſs happened by ſtranding, 

but by the perils of the ſea; although by virtue of the memoran- 

daum it was alſo neceſſary in this caſe to prove a ſtranding. But 

even if the Court had a deubt upon the general conſtruction, the 

plaintiff would ſtill be entitled upon this finding; for there iz 

no pretence to ſay that the cargo was damaged before the ſhip 

ſtruck on the rock and let in water ; and as there was not an in- 

terval of more 'than' five hours from that time before the ſhip 

Was ſtranded, it muſt be taken to be all one act, and ſo the loſs 

5 attributable to the ſtranding. In all probability the greater part 

Was ſo, and it is impoſſible to draw the line. The rule of con- 

ſtruction contended for by the plaintiff will obviate any ſueh dif- 

ficulty; whereas according to the defendant's rule he will be 

Aiable at leaſt for that part of the damage which happened after 

he ſtranding, and. while the ſhip lay on the en of which ic i is 

impoſſible to form any accurate eſtimate. 

Arguments for the defendant. The e of che Jury is 

<oncluſwe that none of the injury to the cargo is attributable to 

the ſtranding ; for though ſome of it happened afterwards, yet 


that is found to have ariſen from the prior accident of the ſhip's | 
ſtriking upon a rock. The queſtion therefore comes; to this, 


1 whether if the 1 injury happen from a cauſe for which the under- 
Writers are not liable for a particular average, and any time after- 


2! Wards in the courſe of the voyage the ſhip happen to be ſtranded, 
* though no injury reſult therefrom to the cargo, the under writers 
A aaalkare ſtill liable; or whether they are only liable for damage Teſult- 


ä —— — — — 2 — 


— —— — 
ä 
— 


Li ing from the ſtranding. The exception in the memorandum 
1 muſt be conſtrued with reference to the contract of which it is a 
qualification. By the general terms of the policy the underwriter 
inſures againſt the perils of the ſeas: but it was conſidered that 

there were ſome commodities (amongſt | which fruit! is one) ſo ſub- 
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14 ject to deterioration from their very nature that it was impoliible 
43 in moſt caſes to aſcertain whether any or how much damage could 
4.4 be aſcribed to the perils of the ſea, and how much to it's own 
; | periſhable: nature : but ſtranding was 2 miſchief of ſo notorious 
a kind, that it was deemed reaſonable to allow of ſuch an Jnr 


| gation in that inſtance, becauſe the inquiry could be made re- 
| cently 


IN THE THIRTY-SEV ENTH YEAR OF GRORGE III. 


_ «cently after the fad, when reaſonable certainty could -be attairied 
upon the ſubject. If there be a ſtranding, prima. facie perhaps 


ought not to eſtop them from ſhewing that the loſs aroſe from 
ſome other cauſe, as from an inherent defect in the commodity. 
But if there be a doubt upon the manner in Which the exception 
is worded, viz. unleſs the ſhip be ſtranded, it is fair to con- 

ſtrue it by analogy to other parts of the ſame inſtrument. Now 
che conſtruction which: prevails in reſpect to evidence of loſſes in 


reſults immediately from ſome particular peril inſured againſt, 


recover upon a loſs unconnected with the peril inſured againſt. 
The plaintiff ſeeks to recover an average loſs on fruit on aceount 

of a damage ſuſtained by the perils of the ſeas; but the under- 
writer has refuſed to undertake againſt ſuch a peril by the ſtipu- 
lation in the memorandum. Then the plaintiff attempts to fix 
him by thewing that the ſhip was ſtranded in the courſe of the 
voyage, although that fact happened after the injury ſuſtained. 
This is contrary to the whole ſpirit of the engagement between 
the parties, which is for the purpoſe of indemnification, and not 
of wagering. The object of the inſurance is not to indemnify 
the party againſt the happening of the perils themſelves, but 
againſt the injurious conſequences of thoſe perils. But if this 
could be ſuſtained it would follow that if a partial loſs happened 
by the reſtraint of princes, yet if the ſhip were afterwards 
ſtranded in the courſe: of her voyage, the aſſured might recover 


time of the ſtranding. But it cannot be ſuppoſed that ſuch was 
the meaning of the contracting parties. According to the plain- 
tiff 's conſtruction the underwriter. is now in a worſe ſituation in 
this reſpect than he was before the introduction ef the memo- 
randum, although it is admitted to have been introduced for his 
benefit, For -before that, be might have ſhewn that the injury 
complained of did not ariſe from any peril inſured againſt, but 
from the periſhable nature of the commodity, even where the 


cluded from any ſuch proof; and has agreed, if there be a ſtrand- 
"wg in fact, to attribute hy damage -at all events. to chat cauſe. 


# + 
* 
WW. 1 


the underwriters might be held liable for a partial loſs; but this 


general is that the aſſured ſhall ſhew that the injury ſuſtained 


as was held in Jones v. Schmoll (a). But this is an attempt to 


although that part of the commodity was not on board at the 


hip had been ſtranded: but it is now contended that he is pre- 


whereas 
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; 1797. hb the very object of the memorandum was to prevent the 
3 fraud of the aſſured in attributing that damage to the perils of 
Ro the ſeas, which more probably aroſe from the bad quality of the 
ron. thing inſured. The plaintiff's conſtruction will let in all that 
fraud whenever there happens to be a ſtranding; and when the 
commodity is in a bad ſtate, it will be a temptation. to ſtrand 
the veſſel. But according to the defendant's conſtruction no 
ſuch. inconvenience will ariſe. The crew for their own fakes 
are intereſted to prevent a total loſs at ſea 1 but in the caſe of 
| ſtranding they are intereſted to ſave themſelves at the expence 
of the ſhip and cargo. The intereſt of the underwriter was 
to prevent that loſs, and to intereſt. the crew in ſaving what 
they could by agreeing to pay the average loſs in that caſe whe- 
ther partial or general. This object will be defeated if the un- 
derwriters are bound to pay any other loſs than what ariſes from 
the ſtranding, becauſe it will hold out a temptation to ſtrand in 
many caſes. But whatever doubt might formerly have been en- 
5 tertained, the caſe of Wilſon v. Smith (a) has now put a Judicial 
conſtruction upon the words « free from average, unleſi general 
or the ſhip be ſtranded; which latter words the Court held 
were an exception, and not a condition, and that the aſſured was 
4s | Not entitled to recover a-partial loſs on corn, becauſe there had 
| alſo been a general average loſs incurred. It is no anſwer to lay 
that that was not a caſe of ſtranding; becauſe the ſame conſtruc- 
tion muſt neceſſarily be put on the ſecond as on the firſt 
branch of the ef the term of connexion is the ſame, 
„ Anleſs general,” or “ unleſs the :ſhip be ſtranded,” and ſo Lord 
Mansfield exprelsly beer it in giving judgment; for he ſaid 
1 that * the inſurer is liable for all loſſes ariſing from the ſhip being 
99 4 — ſtranded.” © All other partial loſſes” he ſaid, © are excluded 
1 by the expreſs terms of the policy.“ And Mr. Juſtice Buller 
gave the fame opinion in Neſbitt v. Luſbington (b). The loſs to 
be recovered (he ſaid) muſt be © a direct and immediate conſe- 
quence of the ſtranding.” It is true that Lord Kenyon intimated 
a different opinion in that caſe; but it was without reference to 
the caſe of Milſon v. Smith, the point not being in judgment be- 
fore the Court. The caſe of Cantillon v. The London Aſſurance 
Company (c) proceeded upon the ground that the damage aroſe 
in conſequence of the ſtranding; for as the caſe is reported | 
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by Magent, the 1 jury confideted it as a conſequence of her having 
been aground and becoming leaky, though it was not immediately 


caſe than the one mentioned by Sir F. Norton for the purpoſe of 


his own argument: and Magens's own opinion of the meaning 
of the memorandum is deciſive in favour of the defendant. As 


to Bowring v. Elmflic, the only queſtion / was, whether the 
ſtranding were or were not fraudulent ; ; and no evidence was 


cauſe than the ſtranding ; 5 Werefore this N could never have 
ariſen. 


of conſidering and re-conſidering this caſe: but T confeſs that, 
though my mind has at times been wavering, it at laft refts at the 
point where it firſt ſet out. When this queſtion aroſe and was 


the words in the memorandum “ unleſs the ſhip be ſtranded.“ 


the general words of the policy. If a general provifion be made 
| in any deed or inſtrument, and it is there ſaid that certain things 
| ſhall be excepted unleſs another thing happen which gives effect 
to the general operation of the deed, if that other thing 928 


the other in Meſditt v. Lia uſhington, have no weight with me as 
Judicial authorities, though I confeſs I have not been able to ex- 
tricate my mind from the reaſoning that led me to the conclu- 


Vol. VII. | * L J 5 whole 


perceived. That 1 1s more likely to be an accurate account of the 


offered to ſhew that the cargo was damaged by any other 


Lord KENYON, Ch. 3. We have bad abundant opportunity 


judicially decided in 1754, T wiſh, if any doubt had then ariſen 
on the opinion which was then formed by a jury of merchants 
under the directions ef Lord Ch. J. Ryder, that inſtead of ſ- 
lently acquieſcing 1 in that deciſion, the "defendant had reſiſted it 
by a motion for a new trial, or that all the underwriters had 
corrected the ambiguous terms of this memorandum. But that opi- 
nion was acquieſced in by the parties to that cauſe; and it appears 
that the great Inſurance Companies 1 in London have ſince left out 


The words of this policy are in general terms, including all 
caſes: then comes this memorandum, “ corn, fiſh, ſalt, fruit, flour, 
and ſeed warranted free from average, unleſs general or the ſhip be 
ſtranded.” This therefore lets in a general average; and I do not 
know how to conſtrue the words grammatically, but by ſaying that 
if the ſhip be ſtranded, then it deſtroys the exception and lets in 


happen it deſtroys the exception altogether. My two opinions 
that have been referred tor the one in the niſi prius caſe, and 


ſion in thoſe caſes. Without enquiring into the reaſons for intro- 
ducing this exception, 'on the grammatical conſtruction of the 
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222 1 CASES IN EASTER TERM: 
4797. Whole I "Yan no doubt. But let us alſo conſider ſome of the 
1 caſes decided on this ſubject. That of Cantillon v. The London 
eta, Aſſurance, Company [ take from a better authority than that of 
Kinsing- . 
ron. Magens; I take it from Burr. Rep. as it was cited by Sir F. Mur. 
| ton, who being in poſſeſſion of a great portion of niſi prius buſi- 
neſs at that time was probably counſel in the cauſe, and who cited 
it in the preſence of many perſons who could have correQed him 
if he miſrepreſented it, Sir F. Norton ſtated that the ſhip being 
Franded (and not merely touching the ground as ſuppoſed by 
Magen) the inſured recovered an average loſs; for (he aid) 
Lord Ch. J. Ryder and a ſpecial jury conſidered it as a condition, 
and that. by the ſhip's: being Rranded the inſurer was let in 
to claim his whole partial average loſs.” Now that is a Judicial 
deciſion on the very point by a ſpecial jury of merchants under 
the directions of a learned judge, acquieſced in at the time by 
every perſon, and the great Aſſurance Companies in London alter- 
ing the form of their policies i in conſequence of it. Probably the 
private underwriters were aware of it; but they choſe to continue 
their policies in the old form in order to run away with the inſu- 
rance buſineſs from the great Companies; for if they did not intend 
to be anſwerable for ſuch a loſs, they would have altered the terms 
of this memorandum. Generally ſpeaking if I were bound to decide 
between the opinions of Lord Marnsfeld and Lord Ch. J. Ryder, 
perhaps I: ſhould be guided by the former in preference to the 
latter: but what fell from him in the caſe of Wil/on v. Smith 
was only an obiter dictum; and I confeſs it does not bring con- 
1 viction to my mind. With regard to Cocking v. Fraſer, it is ſuf» 
3 ficient t to e n. there was no ane in that caſe: what was 


4 1 5 ſeribe to the opinion che: given,; it was there gad ” if the com- 
| modity ſpecifically remains, the underwriter is diſcharged : n but 

| if fiſh be deteriorated by the accident of ſtrandiag, I take it that 
the underwriters would be anſwerable though the Aktes ſpecifi- 
13. cally remained. It it had been intended that the underwriters 
1 1 ſhould only be anſwerable for the damage that ariſes in conſe- 
= quence of the ſtranding, a ſmall variation of expreſſion would 
have removed all difficulty; they would have ſaid «unleſs for 
loſſes ariſing by ſtranding.” But in the body of the policy they 
14 have inſured againſt all loſſes from the cauſes there enumerated, 
4. which include ſtranding; and then follows this memorandum, 
_- the evident meaning of which is © free from average unleſs general, 
| " qo os 


IN THE THIRTY-SEVENTH' YEAR OF GEORGE 111. 
or unleſs the ſhip be ſtranded;“ ſo that if the ſhip'be ſtranded, this 
inſurers ſay they will be anſwerable for an average loſs. That: ap- N 
pears to me to be the true ſenſe and the graminatical conſtruction of he ro HY 
the policy 3 and thinking fo, I am bound to give the ſame opinion 1 Ton. 
formerly gave, not becauſe I gave that opinion before but becayſe 
1am convinced by the reaſoning that led to it. hh 

ASHHURST, J. This, memorandum is certainly couched in 
doubtful words; and that being the caſe, the belt conſtruction 
that can be put on them is that which will prevent litigation. 
As it 1s difficult to determine, when the ſhip has been ſtranded, 
whether or not the damage to the cargo aroſe from the ſtranding, 
or how much of the damage was owing to that cauſe, it ſeems 


as if this memorandum were introduced to avoid that enquiry, 


ph wh 


t and that when the ſhip has been ſtranded the underwriters 
1 conſent to aſcribe the loſs to that cauſe, This conſtruction will 
- prevent endleſs litigation, and it has Already been put on the 
e memorandum in the caſes of Cantillon v. The London Af urance 
e Company, and Ne 22 v. Luſhington ; and ſo well fatisfied were 
* the great Aſſurance Companies with the former of thoſe deter- 
d minations that they ſtruck theſe wor ds 6 or the ſhip be ſtrandedꝰ 
1 out of their Policies in conſequence of i it. Then thoſe authorities 
le having decided the point, there is now not only no reaſon to over- 
7 ſet them but a very ſtrong reaſon to induce us to ſupport them, 
he namely, that this conſtruction of We poley will tend to Prevent 
th litigation. 

n- GRrose, J. This is an action for a loſs by the perils of t the 
1 ſeas, for which the defendant ſays that he is not anſwerable 
a8 becauſe it is an average loſs on fruit, and that fruit | is within the 
bs memorandum ; but the plaintiff replies that this caſe is within the 
Ne exception, becauſe the ſhip was ſtranded. And that brings! it to 
ut the true conſtruction of the memorandum and of the exception 
nat to it, whether the underwriters be or be not liable for an average 
if loſs when there is a ftranding, though no part of the loſs ariſe 
ers from the ſtranding of the ſhip. I have had great difficulties i in f 
iſe- bringing my mind to decide this, becauſe the. conſequetice of con- 
uld ſidering this as an exceptiòn to the memorandum, as the words 
for import, is this, that if a ſhip be ftranded and the cargo ſuffers 
hey no damage whatever and afterwards the ſhip meets with bad 
ted, weather and the cargo ſuſtains an average loſs of go per cent., 
um, the underwriters are anſweradle for the whole of. that average loſs 
ral, | 


when 
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when it is admitted that no part of it happened in cad. of 
the ſtranding. - Then it becomes neceſſary to conſider the Werds 
of the policy, the intention of the parties in introducing, thoſe 
words, and the decided caſes. On the words no doubt can be 
raiſed; they are clear; the inſurers engage that certain articles, of 
which fruit is one, ſhall be free from average except in two caſes, 
one if it be a general average, the other if the ſhip be ſtranded: 

but if either of theſe happen, then thoſe articles are not to be 
free from average. Here the ſhip was ſtranded, and. then accord- 
ing to the words this caſe comes within one of the exceptions, 
Next let us conſider the reaſon for introducing the exception: 
all the articles there enumerated are of a periſhable nature; and 
as it is difficult to aſcertain whether any damage happening to them 


aroſe from the ſtranding or from the periſhable nature of the 
| articles, the parties ſeem to have agreed that there ſhall be no 
partial average unleſs the ſhip be ſtranded ; that is, as was . 


by Lord Kenyon in Neſbitt v. Luſhington, in order to avoid a 
difficult enquiry they agreed to conſider the loſs to have happened 
in conſequence of the ſtranding. If we were to determine that. 
the aſſured could only recover for the loſs that happened by the 
ſtranding, it would introduce all that doubt and difficulty that the 
memorandum intended to remove. Therefore it ſeems to me 
beſt to decide this caſe on the plain import of the words, not- 
withſtanding the abſurdity which I at firſt pointed out will follow. 
Beſides if the parties had intended that the inſurers ſhould not 
be liable to the average loſs unleſs part of the loſs happened 


by the ſtranding, they would have added words to this effect 


« unleſs part of the loſs happen by the ſtranding ;” and the 


omiſſion of ſuch words ſtrongly induces me to determine ſtricly 


according to the words that are inſerted in the memorandum. 
However this caſe is not without a precedent. On examining 
the caſes that have been cited on both ſides, it appears that there. 
18 only one decided on the point, Cantillon v. The London Aſſurance. 


Company; for with regard to that of Wilſon v. Smith, it is obſerv- 


able that the ſhip was not ſtranded there. But the caſe of Can» 
tillon v. The London Aſſurance Company is the more to be relied on, 
becauſe the great Aſſurance Companies have acted upon it ever 
ſince. Therefore though I ſhould have had great doubts if the 
queſtion had never been determined, I think it is better to: decide 
according to the words of the policy, eſpecially as that conſtruction 
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is ſupported by the above caſe, though it is open to che incon- 
venience to which I at firſt . 

LAWRENCE, J. Although the Jury found that part ons the 
Jamage happened fer the ſtranding, it is alſo found as a fact 
that the ſhip received no damage in conſequence of the. Arunding; ; 
and if the ſhip had not been ſtranded, both the ſhip and cargo 
would have been totally loſt. The queſtion therefore 1s, Whe- 
ther an average loſs 1s payable to any amount, however great, 
from whatever cauſe the loſs may ariſe, if the ſhip happen to be 
ſtranded? Now conſidering how extremely i inaccurate a policy of 
inſurance is penned, T think that too great ſtreſs ought not to be 
laid on the preciſe words uſed in it. If the exception in the memo- 
randum be confined to loſſes ariſing from the ſtranding, it muſt 
be from this conſideration, that otherwiſe it would be a tempt- 
ation to the maſter to ſtrand the ſhip, if any trifling damage were 
done to the cargo, to enable the aſſured to recover. On the 
other hand, if nothing can be recovered from the inſurers but 
for damage ariſing from the ſtranding, it would be the. intereſt of 
the maſter to deſert the ſhip whenever a ſtranding happened, and 
then there would be A total lols. However in a caſe where the 


words of the policy are inaccurate, and where there are ineon- 


veniences attending each conſtruction, if the caſe has ever been 


decided 1 think that we ought to be guided by it. In the caſe of 


Wilfon v. Smith, which was principally relied on for the defendant, 


Lord Mansfield ſeemed to conſider that the word Mi unleſs” did | 


not create a condition.; but that the meaning of the exception 
was that the underwriters ſhould only be liable for an average loſk 
in two caſes, one where there is a general average, the other where 
the damage ariſes from the ſtranding. But in ſo conſidering it Lord 


| Mansfield went beyond the facts of the caſe then before the Court; 


for there the queſtion was, Whether the aſſured was entitled to — 


cover a partial average from the circumſtance of his being entitled 


to recover a general average; now the words of the exception 
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are not warranted free from average © unleſs there be a general 


average, or unleſs the ſhip, be ſtranded ;” but warranted free from 


average unleſs general, or the ſhip be ſtranded; therefore as there 


is a difference! in the expreſſion of thele two exceptions, perhaps it 


may be conſidered as a condition as applied to the ſtranding, | 


though it be not a condition as applied to the general average, If 
ſo, then there is only one authority i in point, that of Cantillon v. 
The London Aſſurance Company, in which caſe, according to the 
report of it in Burrow, it was couſidered that the ſtranding was a 
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Monday, 
May 15th. 


The Court 
on the ap- 
plication of 
the defend- 
ant's bail 
granted a 
habeas cor- 
pus to the 


ſheriff of H. 


in whole cuſ- 


tody the de- 
fendant was 
under a 


felony, to 


bring him 
up, in order 


that he might 
be ſurrender- 


ed by his 


bail. But 
the bail muſt 
firſt juſtify to 
entitle them- 
ſelves to 


tion. 


there 1 in order to take his trial. 


| ſhew cauſe why a writ of habeas corpus ſhould not iſſue to the 
ſheriff of Hampſhire, in whoſe cuſtody the defendant was, com- 


not be entered on the bail-piece, or why proceedings ſhould not 


to be entered on the bail- piece, becauſe the defendant being 
under ſentence. of tranſportation for a felony, and aQually on 
board a ſhip in the Thames ready to fail, it would have been 
atrended with great public inconvenience to bring him up. Alſo 
to Merrick v. Vaucher (b), and Coles v. De Hayn (c), where the 
| ſame thing was done in reſpect of alien defendants removed out of 
the kingdom under the alien bill (4). 


the bail not having juſtified were not in a condition to make any 


motion; and on that ground the motion was —_ until the 
bail juſtified, when it was renewed. 


neceſſity does. not exiſt here as in either of the caſes referred to. 


law as a felon and 1 in execution of. his: ſentence. 
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condition, and that the underwriters were liable on the 3 
of that condition. Therefore as the very queſtion has been onee 
deeided, I think it ought to govern our deciſion in this caſe, 
eſpecially as the queſtion ariſes on the conſtruction of an lber 
ment 10 inaccurately penned, as a Coney of aſſurance. 

£ LB DOE INE. Poſtea to the baun 


Susa e SHERIFF. 


HE Kiesen was s arreſted at the fait of the pling on the 
77th February laſt, and bail was put in; after which he was 
taken i into euſtody upon a charge of murder committed in Treland, 
where a bill was found by the Grand Jury againſt him, and 
application had been made to the Secretar y © of State to ſend him over 


Garrow i in this term abtained a rule calling o on the plaintiff to 


manding him to bring up the defendant 1 in order that his bail 
might ſurrender him, or, to ſhew cauſe why an exoneretur ſhould 


be ſtayed againſt the bail pending this enquiry. And he referred 
to Mood v. Mitchell (a), where the Court permitted an exoneretur 


When the motion was firſt made the anſwer given was that 


„ 


Chambre now ſhewed cauſe. At all events that part of the 
rule for entering an exoneretur comes too early; for the ſame 


In the one, the defendant was actually under the judgment of the 
In the other the 
application was indeed made; but the Court refuſed it unleſs 


- (8)-1b, 0. (016.52. (%) 33 a 4 


(a) Ante, 6 yol. 247. | 
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the bail made an affidavit that they were not indemnified nor had 1797. 
any of the effects of the defendants i in their hands. And finally Na 

in the laſt caſe it was refuſed; and the bail were afterwards held — 
| liable for the coſts of the trial, though it excecded the (a) ſum . 
for which they had got ſecurity. Then as to the firſt part of the 
rule for bringing up the defendant to be ſurrendered, it will give 
riſe to great danger and i inconvenience: : it will be uſed as an ex- 
pedient to give felons in cuſtody at a diſtant part of the kingdom 


an opportunity of eſcaping z or at leaſt it may be practiſed to 
delay Juliet Theſe conſiderations are of weight! in a caſe where | 


application is made to the diſcretion of the Court, and they were | 
thought ſufficient in the caſe of Fowler v. Dunn (b) to induce 
the Court to reject the application under the ſame circumſtances 
as exiſted in Mood v. Mite bell. N N | 
Lord KENYON, Ch. > So It is impoſſible at preſent to permit W 
exoneretur to be entered on the bail-piece: that part of the rule 
is at leaſt premature; we do not at preſent know that the de- 
fendant will be fent out of the kingdom. But I cannot ſee any 
objeCtion to the application for the habeas corpus to bring him 
up in order that his bail may ſurrender him. The undertaking 
of the bail is either to pay the debt or ſurrender the defendant ; 
the defendant is ſtill in a condition to be ſurrendered; and the 
bail are deſirous to perform that part of their undertaking. 'There 
is no pretence therefore for the plaintiff to object to it; nor is 
there any reaſon why the bail ſhould be put in a worſe ſituation, 
becauſe the defendant is ſuppoſed to have committed a crime, 
againſt which they entered into no ſtipulation with the plaintiff. 
This does not appear to me to be an application to the favour of 
the Court, but is what the bail are entitled to aſk ex debita 
8 juſtitiæ; ; and as at preſent adviſed it ſeems to me to be e a 
matter of courſe. | 1205 
Chambre then offered to produce an affidavit, which he had, 
ſtating that the bail were-indemnified. But by . 
De Court. That can make no difference; for if they are in- 
demnified by the defendant himſelf, it may avail them nothing; 


and if by any other perſon, that will be only * the re- 
ſponſibility from one innocent perſon to another. 


Rule abſolute for the habeas corpus . 
The defendant was afterwards.brought up and ſurrendered by 


his bail; when the Court committed him to Newgate upon the 
charge al felony. 


(a) Ante, 6 vol. 246. &) 4 Burr. 2034. 
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Twe/day, 
— 16th. 


> 
Where 4, a 
trader, and 
an officer in 
the Eaſt India 


Company's 
| ſervice, aſ- 


ſigned his 
privilege, 
conſiſting 
of ſhipping 


goods from 


the Faſt In. 


dies to Eng- 
land, to B, 
for a rer 
able conſi- 
deration, 
and in order 
to evade the 
bye laws of 


the Eaſt India 


Company, 
which prohi- 
bits ſuch aſ- 


_ fignment, the 


goods were 
ſhipped, en- 
tered, ware- 
houſed, and 
ſold by the 
Company in 
A.'s name, 
and the pro- 
ceeds carried 
to his ac- 
count, but 


before A. re- 
ceived thoſe 


proceeds 


from ide 
Company he 


became a 
bankrupt; 


held that his 
aſſig nees were 

entitled to 

recover the 


a mount in an 
action for 
money had 


and received 


apainſt the 
Eaft India 
Company, 
who retained 
the ſame; 
this being 
ſuch a poſ- 
ſeſſion of 
goods and 
4% Chattels“ 
in the bank - 


rupt as falls within. the 21 Jac. 1. c. 19. 
To bring a caſe withia that flatute the bankrupt muſt have been a trader when he was in \ poſſe fion of the 


Pr oper ty. 


GorpoN and another Aſſignees of J. Cannon. a 


aſſignees ſince his bankruptcy. At the trial at the ſittings after 


on the following caſe. 


his privilege ſix bales of piece goods the property of 7. aylor ; 


Eaſt India Houſe of the account, private trade of Mr. F. Cameron 


paid) to the order of the ſaid J. Cameron the ſum of 675 l. ſter- 


_ ward Golding, William Taylor Eſqs. London.” In purſuance of the 


the ſame and the produce thereof to Taylor his executors &c, to 
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8 
4 


— 


- 


"0 
. Bankrupt againf The EasT I DIA Company. 


"HE plaintiffs dec in \ aff "wy money had and = 
ceived to the uſe of Cameron before his bankruptcy, and 
alſo for money had and received to the uſe of the plaintiffs his 


laſt Michaelmas term at Guildhall the jury found a verdict for the 
plaintiffs for 664. /. 135. 8 d. ſubject to the opinion of this Court 


On the 22d of November 179 3 cameron was at : Calcutta | in 
the Eaſt Indies as chief officer of the chip called Princeſe 
Amelia in the fervice of the Eg. India Company, and a trader 
within the bankrupt laws; and being poſſeſſed of a ſum 
of 675 1. he applied to 7. 2 aylor of that place to receive the 
ſame, and to give him a bill of exchange for the amount upon 
his correſpondents i in. England, which Taylor agreed to do upon, 
Cameron's permitting him to ſhip in his ( Cameron's) name and as 


which Cameron agreed to do. 
a bill of exchange for 6751. thus; Dacca 2 3d November 1793. 
For 675 l. ſterling, twenty days after the final adjuſtment at the 


Thereupon Taylor gave Cameron 


chief officer of the Company's ſhip the Prince/s Amelia, in which 
are comprized fix bales of goods containing 395 pieces, the ſame 
being delivered in good condition, pleaſe to pay this my firſt of 
exchange (ſecond and third of the ſame tenor and date not being 


ling, value received, and place the ſame to the account as per advice, 


&c.” Addreſſed to © Sir Henry Fletcher, Bait: Beier Law, Ed- 


above agreement Taylor ſhipped ſix bales of goods his property 
on board the ſaid ſhip, in the name and as the privilege of 
Cameron. Cameron by a deed poll under his hand and feal dated 
22d November 1793 aſſigned to Taylor the ſaid ſix bales to hold 


the uſe of Cameron until the acceptance of the ſaid bill of ex- 


＋ 11. 


10 


change 
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change and after the acceptance thereof then to the uſe of 7 aylor 


his executors &c. In the deed poll there was a cov enant on the 


part of Cameron under the penalty of 8004. to tranſport and 
convey the goods to London on board the ſhip the Princeſs 
Amelia, and there with all convenient ſpeed after the arrival of 
the ſhip to deliver the ſame into the Company's warehouſes, to be 
ſold at their fale at the riſk and on the account' of is aylor. 
The aſſignment allo contained a power of attorney from Cameron 


| authorizing Sir Henry Fletcher &c. for the ſole uſe and benefit of 
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Taylor to receive from the Ea/? India Company the money ariling 


by the ſale of the 11x bales, and to give receipts for the ſame as 
in ſuch cafes is uſual. The ſix bales of goods arrived in Eng- 


lard in the ſhip Princeſs Amelia, Cameron during ſuch voyage be- 


ing chief officer thereof, and were delivered into the Eaſt India 
Company's warehouſe as part of the privilege of Cameron, and 


were ſold as ſuch in September and October 1794 at the Com- 


pany's ſales of private trade; they produced the net ſum of 


6641. 135. 8 d. which ſum was placed to the credit of Cameron, 


and now remains in the hands of the Company. The bill of ex- 


change given by Taylor for the purchaſe of the goods was duly 


accepted, and was indorſed and paid away by J. Cameron to Mr, 
E. Cameron before the bankruptcy of the former; but has been re- 


fuſed payment by the acceptor W. Taylor in conſequence of the | 


proceeds of the goods not having been paid to him. Cameron 


became a bankrupt in November 1794, and on the 27th of that 


month a commiſſion of bankrupt was duly iſſued againſt him 
upon the petition of J. Cameron, who was a creditor of Cameron's to 


the amount of 100 J. before and at the time of his committing . 


the act of bankruptey upon which the commiſſion was founded, 
and who continued ſo to be until the ſuing out of the commiſſion. 
The plaintiffs were choſen aſſignees of his eſtate &c. William 
Taylor applied on 5th January 1795 at the proper office at the 


India Houſe for an account of the fale of the goods, and claimed to 


receive the ſame under the ſaid aſſignment and letter of attorney; 


but the meſſenger under the commiſſion of bankrupt againſt 
Cameron having in November 1794 given notice to the Eft India 


Company of ſuch bankruptcy, they refufed to account and pay 


for the goods to W. Taylor. N. Taylor could not have got the 


produce of the goods from the Eaſt India Company before Ja- 


ors 1795; nor could any alteration have been made in the 
Vor. VII. 3N 5 ſhip's 
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CASES IN EASTER TERM 


ſhip? 8 books, or at the India Houſe; kelore the bankruptey, 28 to 
the name of the perſon on whoſe account the goods were ſhipped, 


received, warehouſed, and ſold. The India Company never pay 
the produce of the goods which have been aſſigned without a 


power of attorney from the aſſignor, authoriſing the perſon ſo 
appointed to receive the ſame; and if the party aſſigning die or 


become bankrupt, the Company do not afterwards pay to ſuck 


aſſignee without being indemnified. The officers of the EI 
India Company do notwithſtanding the prohibitory orders of the 
Company frequently aſſign the benefit of their privilege by aſlign- 
ments ſimilar to that made by the bankrupt in the preſent caſe, 
Theſe orders were read on the trial, intitled © The indulgence of 
« private trade from the United Company of Merchants of Eng- 


land trading to the Eaſt Indies to the commanders and officers 


« of their freighted ſhips,” which after ſtating the tonnage and 


other privileges allowed to the officers of the India ſhips, were 


to the effect following ; © the above tonnage and other allowances 
are to be for the proper uſe and account of the aforeſaid perſons; 
and they are not on any conſideration allowed to diſpoſe of their 


own or make uſe of the privilege of any other perſon what- 


ſoever, unleſs the Court ſhall at any time think proper to diſ- 
penſe with the ſame.” The commanders and officers ſhall be 
at liberty to pay any part of the produce of their outward 
bound adventure into the Company's caſh in India, for which 
they ſhall have certificates granted to them on the Court of Di- 


rectors at the uſual rates of exchange not exceeding 5oool. 


ſterling during the courſe of the voyage, to be divided among 
them in the ſame proportions as are now ſettled in reſpect to 


their private trade outwards (a).“ 


Giles for the plaintiff, | The 21 Jac. 1. 6. 10 9. attaches upon 
this property as being in the poſſeſſion of the bankrupt at the 


time of the act of bankruptcy. By /. 11, of that ſtatute if 


any perſon or perſons ſhall become bankrupt, and at ſuch time 
„ ſhall by the conſent of the true owner and proprietor have in 
« their poſſeſſion order and diſpoſition any goods or chattels 


* 


* 


„ whereof they ſhall be reputed owners, and take upon them the 
(a) The caſe was firſt ſtated defeQively in | the} parties. But the fat being admitted to 
not ſhewing that the bankrupt was a trader. | be ſo, it was agreed that the ſtate of the caſe 
at the time when the goods were in his poſ- | ſhould be altered i in Ane and the lad 
ſeſſion, which the Court thought neceſſary introduced, ho 
in order to give riſe to the queſtion berween Wy. 
| 7 „ ſale | 
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« ſale alteration or diſpoſition as owners,” the commiſſioners may 17979. 
ſell and diſpoſe of the ſame for the benefit of the creditors TY 


Go von 
Without minutely examining the various caſes that have been de- ga 


termined on this ſtatute, it is ſufficient to ſay that they are reſolvable 15 yr 4 
into three claſſes ; 1ſt, Where the bankrupt being the original owner Pan's 
of goods has transferred the property to another but retained the 

_ poſſeſſion, there the property has been holden to go to the aſ- 
ſignees ; except in particular caſes where an actual delivery of it 
at the time was impoſſible, but a ſymbolical delivery was made. 
The ſecond claſs is where the owner has placed property in 
the hands of the bankrupt for ſome ſpecific purpoſe, as to re- 
pair or work it up, to ſell it as a factor, or the like; in which 
caſes the property has been holden not to paſs to the aſſignees, be- 
cauſe it was not in the bankrupt's poſſeſſion as his own. Thirdly, 
where the property has been placed in the bankrupt's hands by 
another in ſuch a manner and under ſuch circumſtances as to 
make it appear to the world! in general that he was the true owner 
of it, whereby he gains a falſe credit; within -which claſs the 
preſent caſe falls. The principal object of the act, as Lord 
Hardwicke ſays in Ryall v. Rowles (a), was to prevent traders 
ga ning a deluſive credit by a falſe appearance of ſubſtance to 
miſlead thoſe who ſhould deal with them, It was once indeed a 
queſtion whether the preamble did not reſtrain the enacting part, 
and confine it's operation to a poſſeſſion of the goods which had 
originally belonged to the bankrupt and were retained by him after 
a conveyance to another. But it was finally ſettled in Mace v. 
Cadell (b) that it did not, but that it extends to the goods of other 
perſons in the hands of the bankrupt. The only queſtion there- 
fore is what ſort of control or poſſeſſion will amount to a reputed 
ownerſhip within the meaning of the ſtatute. It muſt be ſome- 
thing ſhort of the real ownerſhip, becauſe the word reputed 
is uſed in contradiſtinction to it; that is, according to Lord Hard- 
wicke in Ryall v. Rowles, where a perſon by ſpecious acts of 
poſſeſſion order and diſpoſition gives himſelf an appearance of 
property which he really has not. And accordingly the caſes 
have gone on that ground, that where the appearance of owner- 
ſhip in the trader was ſuch as to impoſe on the world, the ſtatute. 
has attached on the Property ſo placed in his hands. Such was 


the caſe in Mace v. Cadell, where the property was adjudged 


() i N 272. . (8) Coup. 232. 
5 to 
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to belong to the reputed huſband in whoſe name a public houſe - 
was kept, though in truth it belonged to the plaintiff his ſuppoſed 
wife. So here, to all appearance theſe goods were the property 
of Cameron they were ſhipped, entered, warehouſed, and ſold, in 
his name, and the proceeds carried to his account by the E/ 
India Company. No dominion could be apparently more com- 


plete than his; he had the ſale and diſpolition of it apparently for 
his own benefit. This accords alſo with the very object of the 
parties, which was to impoſe on the Eaj? India Company, and 
induce them to believe that the property was Cameron's: but they 
could not impoſe upon the Company without alſo impoſing on 


the reit of the world; and that very circumſtance brings the 


caſe within the ſtatute, It cannot now be objected that the pro- 5 
duce in the hands of the Company does not come within the 
words of the ſtatute ; becauſe it was holden in Ryall v. Rowles (a) 


that choſes in action fall within the deſcription of chattels there 


mentioned; and the produce of goods muſt be conſidered in the 
ſame ſituation. as if the goods tliemſelves had remained in ſpecie. 


Nor can it be objected that no delivery could be made after the 
tale of the goods; for this may be conſidered as a book debt; 
and in the caſe laſt mentioned it was held that in order to make 
good an aſſignment of ſuch a choſe in action, as far as might be, 
it was neceſſary to give notice to the debtor; but here no notice 
was given at the time to the Eaſt India Company; ; and therefore 
the parties did not do every thing which they might have done to 

render the transfer notorious, 


Lawes contre. The property paſſed 8 the e to 
Taylor upon a good conſideration in the firſt inſtance ; and there 


has been no failure of that conſideration ſince. It was not in the 
contemplation of either of the contracting parties to commit a 
fraud upon the bankrupt's creditors, but merely to contravene 


a private bye-law of the E India Company; and as the Com- 
pany themſelves do not complain of that, no other perſon has a 
right ſo to do. Nor indeed does it appear that Cameron had any 
creditors at the time when the tranſaction took place ; though it 
is ſtated that he was then a trader. The caſe therefore comes 


merely to a queſtion of conſtruction upon the ſtatute of James. 


The miſchief which that act was intended to remedy was certainly 
great; but the remedy being very penal the Courts have always 


required the caſe to be brought ſtrictly within it. F or which pur- 


(a) 18. 372. and 1 40. 177 | 4 | | 
11 7 pole 
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poſe theſe things are neceſſary to be ſhewn; namely, a fraudulent 
poſſeſſion -in the bankrupt manifeſted by ſome a& of notoriety, 
accompanied with a power of diſpoſition ; the property alſo muſt 
pe of that particular ſpecies deſcribed in the ſtatute ; and it muſt 
be in his poſſeſſion at the time of the bankruptcy. As to the fact 
of poſſeſſion, it ſhould ſeem that the preſumption of property 
rather ariſes from the actual than the conſtructive poſſeſſion of 
goods. Here the actual poſſeſſion was firſt in the captain of the 
ſhip on board of which the goods were, and afterwards in that 
of the Eaſt India Company; the bankrupt never had the actual 
poſſeſſion. But admitting a conſtructive poſſeſſion to be ſufficient, 


yet the preſumption of property cannot ariſe from that alone, un- 


accompanied by notorious acts of ownerſhip. But poſſeſſion, 


whether actual or conſtructive, is only an equivocal circumſtance, 


capable of explanation, either, firſt, by ſhewing that it was 


unavoidable, as in the caſe of a ſhip at ſea, of which no delivery 


can be made; and therefore the delivery of the grand bill of ſale is 


held ſufficient. Atkinſon v. Maling, ante, 2 vol. 462; or as where 
the property was too bulky for delivery, Manton v. Moore, ante 67. 
2dly. Where the bankrupt has a poſſeſſion for ſome ſpecial purpoſe ; 
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as in Collins V. Forbes, ante, 2: vol. 316. 3dly. Where his poſleſſion | 


zs conſiſtent with the deed under which the property is transferred to 
another, as in Cadogan v. Kennett, Cowp. 432. Jarman v. Woolloton, 


ante, 3 vol. 618. and other caſes of the fame deſcription. Athly. 


Where the poſſeſſion of the bankrupt is uſual or cuſtomary, though 


the property is in another; and therefore ſuch poſſeſſion cannot have 


the effect of deceiving others or inducing them to give a falſe 


credit, as in Atkinſon v. Maling, ante, 2 vol. 42. Now this caſe 


comes within all theſe exceptions ; for here the bankrupt's poſ- 


ſeſſion was unavoidable; ; becauſe in no other name could the 


goods have been brought home; it was alſo for the ſpecial purpoſe 
of tranſporting the goods to Exgland, and diſpoſing of them at the 
Company's ſales; it was conſiſtent with the terms of the contract, 
without which it could not have been executed; and it was alſo 
uſual and cuſtomary, and could not from the nature of the thing 
induce a falſe credit to be given to the bankrupt, his poſſeſſion 
being purely conſtructive. And where there is a lien on the 
goods, as there was in this caſe, the creditors cannot be in a better 
ſituation than the bankrupt. Falkener v. Caſe, 1 Bro. Ch. Ca. 12 5. 

Lord KEN TON, Ch. J. The caſes cited and relied upon by the 
we e will not be ſhaken by a deciſion againſt him in this caſe; 
VOL VII, 30 b There 
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AS ES IN EASTER TERM! 
There is no doubt but that ſhips at ſea may be transferred by the 


delirery of the grand bill of ſale, or that goods at ſea may be 


aſſigned. by a delivery of the bill of lang The caſes, in which it 


has been holden that the perſonal chattels of the wife may be 


ſettled in truſtees, will alſo remain in force. How the queſtion ag 


to this laſt claſs of caſes would be now determined, if it were res 


integra, I will not preſume. to ſay: I lament that it ever was 
decided that the poſſeſſion and apparent ownerſhip of perſonal 


property may be in one perſon and the title to it in another; for 


I think it would have been better for the public if the paſſeſſion of 
ſuch property (except in the caſe of factors) were to carry the 
title with it. The caſe of real property is in a different ſuuation; 
no purchaſer is ſatisſied with the mere poſſeſſion of an eſtate; hea 
fore he purchaſes he calls for the title deeds and examines waether 


or not the poſſeſſor be entitled to the eſtate. But the poſſeſſion 


of perſonal _ In: es the s on which the, ws 


relies. 


Sas 


The ſtatute af 4 on which the: FOR 65 wike; 


appears to me to be a wiſe regulation. It was paſſed when the 


commercial intereſts of this country were extremely well under- 


ſtood, and in a reign when as many wiſe proviſions were made 


for regulating both. the internal and external trade of the country 
as were ever made in any equal number of years. And in my 


opinion every act of parliament that tends to prevent fraud ought to 


receive an extenſive conſtruction and not to be frittered away. 


Now let us ſee what this caſe is; Cameron, who was the firſt 
mate of an Eaſt India ſhip, had by the indulgence of the Fof 


India Company the privilege of ſending goods in their ſhip to a 
certain amount; by the private regulations of the Eaſt India 
Company theſe privileges are only to be for the proper uſe of 
the reſpective officers, and never to be diſpoſed of unleſs the 
Company give ſpecial leave for that purpoſe ; it appears alſo that 
Taylor ſhipped theſe goods in Cameron's name and as his pri- 
vilege; that they were entered in the Eaft India Company's books 
as Cameron's, and ſold as his; it further appears that Taylor never 
could have got poſſeſſion of theſe goods until January. I 795, and 
that no alteration as to the name of the owner of the goods could 
have been made either in the ſhip's books or at the India Houſe 
before Cameron's bankruptcy. Now in this caſe there were no 
documents which Taylor could have carried to market for the 
on of transferring this Property, as in the caſe of bills of 
 lading: 
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lading: but the actual property was in Cameron one of the officers 
on board this ſhip; and all the evidence of title, on examining 
the Company's books, ſhewed that the property was in Cameron. againf 
: . . E ene 
And the queſtion now is, Whether or not this be a caſe within 11 Com: 
the ſtatute 21 Jar. 1. c. 20? If it be not, I really do not know P. 
what caſe does come within it. That ſtatute meant that creditors 
ſhould not be deluded by falſe appearances. In. this caſe falſe 
appearances were held out to Cameron's creditors; if they had 
made any enquiries at the ſhip reſpecting the title to theſe goods, 
it would there have appeared that they were entered as part of 
Cameron's privilege and in his name; if application had been 
made to the Eaft India Company, they would have been informed 
that the goods were Cameron's, becauſe no other perſon had a 
right to put goods on board under the head of Cameron's privilege; 
if they had enquired at the | time of the ſale, the anſwer would 
till have been the ſame, Suppoſe Cameron had been deſirous of 
railing money on the credit of theſe goods, the perſon advancing 
the money would reaſonably have coneluded that they were the 
property of Cameron becauſe they were entered in his name. In 
ſhort, in whatever light this is conſidered, the whale i is deluſion, 
The parties examining into; Cameron's right could only have 
concluded that the goods were his property: whereas if the de- 
fendants' argument were to prevail, thoſe who truſted to theſe. 
appearances would be deluded by finding that another perſon was 
the owner by means of a ſecret tranſaction between Cameron and 
Taylor. Then it was ſaid that all this tranſaction was fair : as 
between Taylor and Cameron it may be ſoz but as between 
Cameron and his creditors it is not fair, but deluſion. Therefore 
it appears to -me that Cameron had the poſſeſſion order and diſ- 
poſition of theſe goods within the meaning of the ſtatute and 
within the caſe of Ryall v. Rowles, in which it was decided that 
choſes in action were goods and chattels within that act. If we 
were to give effect to Taylor's demand in this caſe, we ſhould 
defeat all the proviſions of this act of parliament, which ought 
rather to be extended in its conſtruction than controlled. 
ASHHURST, J. This caſe appears to me, to come direQly with- 
in the words and meaning of the ſtatute of James, the object of 
which was to prevent perſons in trade obtaining falſe credit by the 
poſſeſſion and apparent ownerſhip of goods not their own, and there- 
by deluding their creditors. Under theſe circumſtances afiy perſon 
would have advanced money to Cameron on the credit of theſe 
5 5 goods, 
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—_. Þ452_ CASES: IN EASTER TERM 
{ | 15 =» 1797; goods, he being the oftenfible Gerber bf: mem i is a ry 
{ 8 — beneficial act of parliament; and though individuals may in 
10 Gorvon 
5 again} | ſome inſtances ſuffer by it, the benefit which the public derive 
1 1 1248 Com. from it infinitely outweighs ſuch private in convenience. 
9 9 | pany. — Grosx, J. It is always unfortunate when the goods of one 
4 perſon are taken to pay the debt of another. By this act of par- 
* . liament if a trader has in his poſſeſſion the goods of another per- 
3 fon with the. conſent of that other, and has the order and dif- 
1 [| poſition of them, and the trader becomes a bankrupt, his com- 
A | al miſſioners may diſpoſe of them for the benefit of his creditors, 
of | But this act was paſſed in order to prevent a trader's oh. 
486-1 taining a falſe and deluſive credit by the poſſeſſion of the goods 
a of another; and if by having ſuch poſſeſſion the trader gain 
I i; a falſe credit, the goods are to be diſtributed under this act to 
169% | thoſe who may be ſuppoſed to have given him credit. Now this 
1 I caſe comes both within the words and meaning of this a& of 
1 oh _ parliament. Cameron was the reputed owner of the goods, otherwiſe 0 
| * they could not have been brought to England in this manner, 
N . for they were brought here as part of his privilege; he had the 
N ** order and diſpoſition of them; they were carried to the Eaſ India 
4 * ” Company s warehouſe and entered in their books as his property, 
Fl; bo and ſold as his, no notice having been given to any perſon before 
1 1 3 the bankruptcy that the goods were not the property of Cameron; 
* and the queſtion is, Who is entitled to the produce of them? 
| a. Under this act of parliament the commiſſioners are entitled to 
4 1 diſpoſe of it for the benefit of Cameron's creditors. Then it was 
13k argued that the money in the Eg India Company's hands was 
f I not the ſpecies of property that this ſtatute had in view: but it is 
- 4 a choſe in action, and it was determined in Ryall v. Rowles that 
1 il a choſe in action is within the proviſions of the act. 
4 {| LAWRENCE, J. It ſeems to me that the aſſignees are entitled 
FEM to recover the produce of theſe goods on this ground, that Taylor 
13 cannot have a better title than he would have, if the colour which 
1.2 i. was given to this tranſaction were true. Now ſuppoſing theſe really 
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had been the goods of Cameron, and he had agreed to aſſign them 
to Taylor on their arrival here, and on Taylor's accepting a bill-of 

exchange ; on the arrival of the goods and acceptance of the bill 

by Taylor, Cameron ſhould have transferred them to 7. aylor or to 
his aſſignee; after ſuch transfer Taylor or his agents ſhould either 
have taken actual poſſeſſion of the goods or given notice that they 
were his property, otherwiſe he enabled: Cameron to have the 
apparent 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


apparent ownerſhip of the poods. When theſe goods were ſold 
at the Eaſt India Company“ 8 ſale, the money was received by the 


Company to the uſe of Cameron; in which caſe, according to Ryall 


v. Ro ꝛoles, in order to aſſign a choſe in action ſo as to take 
che caſe out of the ſtatute, notice ſhould have been given to the 


'Eaft India Company. But no ſuch notice was given, and for 


want of it Taylor gave Cameron an opportunity of defrauding 
other perſons by the oſtenſible ownerſhip of the goods. It was 


ſaid indeed that, even if notice had been given, the ZEaſt India 


Company would not have ſuffered any alteration to be made 
in their books before Cameron became a bankrupt: but that is 


immaterial as far as reſpects this caſe; notice might have been 


given notwithſtanding, and the effect of it would have been to 
prevent any perſons who enquired at the Loft India- Houſe into 
the title of theſe goods being defrauded, becauſe there they would 
have been informed that the goods were not the property of 
Cameron, though they were entered as his in their books. Such 


notice therefore might have prevented the very fraud againſt 
which the act of parliament intended to guard. But two caſes 


have been much relied on, Collins v. Forbes, and Falkener v. 
Caſe, With regard to the former, I was by no means ſatisfied 


with the deciſion; it ſtruck me that, when the timber was de- 
hvered to the officers of government in Kent's name and for 


his uſe, he had the poſſeſſion and order and diſpoſition of ity 


but the Court proceeded on this ground that the bankrupt had 
only the poſſeſſion of the goods for a ſpecial purpoſe, and had 


not the order and diſpoſition of them. But that is not the caſe 
here; it is not. pretended that Cameron had not the order and 
diſpoſition as well as the poſſeſſion of theſe goods. And as to 
Falkener v. Caſe, it was clear that the policy was not in the bank- 
rupt's s poſſeſſion, for he had pawned it to the broker ; and there- 
fore that was not a caſe within the ſtatute 21 Fac. 1. So that 


neither of thoſe two caſes militates againſt our deciſton in this 
Caſe, LE hes 
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Poſtea to the plaintiffs. 
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| If 2 COnvic- 
tion do not 


face an ac ju- 
dication, it 
cannot be 


_ ſupported, 


whether the 
uniſhment 
or be not 


| fixed by ſta- 


tute, 
Whether the 
ſtat. 1 Fac. 1. 
c. 27. be re- 
pealed by the 
fat. 22 & 23 
Car. 2. c. 


25.7 Q. 


\ 


cannot be ſupported for want of an adjudication. 
caſe of R. v. Vipont (a) there had been determinations both ways; 


rial. 
and therefore it muſt be preciſe and certain, And notwithſtand- 


CASES IN EASTER TERM 


The Kino againſt J. A. HARRTS. 


"HIS was a conviction on the ſtat. 1 Fac. 1. c. 27. for killing 
two hares with a gun. The conviction, after ſetting forth 
che information, ſummons, plea, and the evidenee, concluded 
thus, Whereupon all and ſingular the premiſes being ſeen and 
fully underſtood &c, it appears to us the ſaid Jultices that the ſaid 
F. A. Harris is guilty of the offence charged upon him ia and 
by the ſaid information; - and thereupon it is conſidered and 
adjudged by us the ſaid juſtices that the ſajd J. A. Harris be con- 
victed and he is hereby convicted by us the ſaid juſtices by the teſ- 
timony of &c, of the offence charged upon him in and by the ſaid 


information according to the form of the ſtatute in ſuch caſe made 


and provided.” By the ſtatute 1 Fac. 1. c. 27. J. 2.1t is enacted that 
every perſon who ſhall ſhoot at kill or deſtroy with any gun &c any 
hare &c (the ſame being proved &c before two juſtices &c) ſhall 
be by the ſaid juſtices committed to the common gaol of the ſaid 
county &c for three months unleſs the offender forthwith upon 
conviction pay to the churchwardens of the pariſh where the of- 
fence is committed or the party apprehended to the uſe of the 
poor of the ſaid pariſh the ſum of 205. for every hare &c. 
Erſkine, on behalf of the defendant, propoſed to take ſeveral 


objections ; 1ft. That the flat. 1 Face I. c. 27. was in this reſpect 


virtually repealed by the ſtat. 22 & 23 Car. 2. c. 25. 
On a queſtion being then put by the Court, Whether the con- 


viction were not informal for want of an adjudication, 


Garrow, who was to have argued in ſupport of the convidtion 


admitted that this objection was deciſive z on which 


Lord Kenyon, Ch. J. ſaid, Without agitating the queſtion re- 


ſpecting the repeal of the ſtatute of James, which need not be 


diſcuſſed in this caſe, I am clearly of opinion that the conviction 
Before the 


but in that caſe it was clearly ſettled that this was a fatal objection. 
L have rather a fuller manuſcript of that caſe than is to be found 


in Burrow's Reports; and according to that Wilmot J. ſaid © The 


other objection, for want of an adjudication, | is ſtill more mate- 
A conviction is in the nature of a verdict and judgment, 


5 (a) 2 Burr. 1163. wy | 
; Ing 
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ing ſome old caſes in Salkeld (a) and in other books to the con- 


trary, I take it that the judgment is an eſſential point in every 
| conviction, let the puniſhment be fixed or not. 
held in R. v. Hawkes (6) on a conviction for deer-ſtealing, 
though the penalty there was Fae at gol. certain ; and in that 
caſe Mr. Fazaterly cited two caſes to the ſame effect. This matter 
alſo came before the Court in Tr. 9 Geo. 1. on a conviction on 


the ſtat. 1 Geo. 1. c. 48.; and there the conviction was only ides 


conſideratum eft quod convictus eft 9c; and though that point was 
not there decided, it appears to have been the ſenſe of the Court 
that the conviction was bad for that reaſon. That caſe is reported 


in Modern Caſes in Law and Equity (c) : but it 1s totally miſtaken 


there, as indeed are nine caſes out of ten in that book,” There- 
fore, without conſidering the other point concerning the virtual 


repeal of the ſtatute of James which I deſire to leave untouched, 
I am clearly of opinion that this conviction cannot be ſupported 


for want of an adj udication. 


Per Curiam Conviction quaſhed (4). 
(c) Vid. R. v. Chandler, Salk. 378, | 


(4), Another convidtion againſt the ſame 
(5) Vid. 2 Str. 858. 


And ſo it was 


defendant was alfo quaſhed for the ſame ob- 
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(60 Vid. K. v. Aſoton, 8 Mod. 175. | and R. v. Dimp/ey, ante 2 vol. 96. 


The Kine againſt The Sheriff of SURRY. 
RuLz had been obtained calling upon the plaintiff in a cauſe 
of * Baker v. Alderman” to ſhew cauſe why the attachment 
which had regularly iſſued againſt the ſheriff for not bringing in 


the body ſhould not be ſet aſide upon payment of coſts, bail hav- | 


ing been put in, and no trial having been loſt, 

Reader ſhewed cauſe; and inſiſted on the want of an affidavit 
of merits, which he ſaid was neceſſary to entitle the defendant 
in the cauſe to ſet aſide the attachment; for which he cited a 
caſe from the maſter's notes of the King v. the Sheriff of Surry, 
in a cauſe of Broole and/others v. Woolley, in Eafter Term laſt; 
when ſuch an 40 on the part of the defendant applying was 


I jection. See alſo R. v. A. Hall, Cowp, 60; 


Miedreſday, 
May 16th. 


Upon an ap- 
plication to 
ſet aſide an 
attachment 
againſt the 
fheriff for not 
bringing in 
the body, 
bail having 
been put in 
and no trial 


loſt, the 


Court require 


an affidavitof 
merits if ſuch 


application 
come from 

the defend 
ant in the 
cauſe, but 
not if it come 


bona fide 8 the ſheriff himſelf, of which fad he muſt make oath, 
But where ſuch attachment has regularly iſſued, the Court will on no account relieve the ſheriff, if it ap- 


the ſtatute, 


10 holden 


pear that he let the defendant out of cuſtody without _ from him ſuch a bail-bond as Is required by 
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1797. 
— 
The KING 


againſt 
The Sheriff 
of SURRY. 


" CASES AN EASTER TERM. 


hotden to be neceſſary. And he ſuggeſted that this application; 
though in the name of the wen. was in ___ made on the * 
of the defendant. nen The 


Be, in ſupport of the rule, denied that the ſheriff was lending 
his name to the defendant in the original action, but was merely 
endeavouring to relieve himſelf from a reſponſibility which he 
bad incurred by his omiſſion. Ee ſaid that it was prepoſterous 
to call on the ſheriff to make an affidavit of merits, of which 
he muſt be ignorant: and he cited Hl v. Bott (a), where the 
Court held under the ſame circumſtances that the attachment 
ought to be ſet aſide, as the plaintiff was put in the ſame fitu- | 


ation that he was originally entitled to be in. 


Reader obſerved that it did not appear that there was not an 


affidavit of merits in that caſe, though that not being immedi. 
ately in queſtion it was not noticed! In the report of the caſe. 
Lord Kenyon, Ch. J. Where the application is really made _ 


on behalf of the ſheriff, it cannot be expected that he ſhould 


make an affidavit of merits ; though if it were an application 


on behalf of the defendant himſelf, we ſhould certainly require 


ſuch an affidavit. But to prevent colluſion i in the preſent or any 


future cale of this kind, we ſhall require an affidavit to be made 
on the part of the ſheriff that this application originated from 
him, and was not made in colluſion with the defendant in the 
cauſe; and if that be done, the plaintiff will have no reaſon to 


complain, as he will be put in the lame ſituation that he was 


originally entitled to be in. 125 

The matter ſtood over for the affidavit to be received from the 
ſheriff, which was accordingly produced and read on a ſubſequent 
day: but it appearing there that the ſheriff had diſcharged the 


defendant out of his cuſtody on his own undertaking to appear 


and put 1n bail, and had neglected to take ſuch a bail bond as 
is required by the ſtatute, 


The Court, on this objection being taken, and on conſideration 


of the caſe of Fuller v. Preſt (b), refuſed to relieve the ſheriff 
Who had been thus guilty of a breach of his duty; and there- 


fore 


Diſcharged the rule: 


() Aue 4 vol. 352. 


(8) Ante 109, 


IN THE THIRTY-SEVENTH YEAR OF GEORGE . 


Alvns agtinf Hopes ON. 


Tas declaration ſtated that on 2 zth July 1796 at Jamaica, 

viz. at London &c. in conſideration that the plaintiff at the 
requeſt of the defendant would enter himſelf as a mariner on 
board the ſhip Neill Malcolm, whereof the defendant was then 
maſter, and bound on a voyage from Jamaica to London, and 
would proceed on the voyage as ſuch mariner, and would do 


/ 
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1797. 


— 


' Wh edniſtay, 


May 17th. 


The plaintiff 
Cannot reco- 


ver upon a 


written con- 


tract made in 


Jamaica 
which by the 
laws of that 
iſland was 


yoid for want 


his duty as an able ſeaman, the defendant undertook and to the” OY 


plaintiff promiſed three days after the arrival of the maid ſhip Neill 
Malcolm at London to pay him as ſuch mariner fifty guineas 5 


wages for his ſervice during the voyage. It then ſtated that the 
plaintiff on the ſame day &c entered on board the ſaid ſhip as a 

mariner to ſerve during the voyage, and that he did accordingly 
ſerve and do his duty on board the ſame until the 29th July 1796, 
at which time the ſhip was on the high ſeas; and although the 
plaintiff was ready and willing and offered to remain and ſerve 
on board the veſſel &c for the reſidue of the voyage, yet the 


defendant contriving and intending to injure the plaintiff would 


not permit him to remain on board the veſſel, but without any 


reaſonable cauſe and againſt the conſent of the plaintiff diſcharged 
him from his ſervice as ſuch mariner, and obliged him to quit the 
veſſel. It then ſtated the ſubſequent arrival of the ſhip at Lon- 
don &c and the refuſal of the defendant to pay the plaintiff his 
wages; and that in conſequence of ſuch diſmiſſal of the plaintiff 


from the veſſel he had loſt the advantage which would otherwiſe 
have. aecrued to him from ſerving on board during the remainder 


of the voyage. The ſecond count ſtated that in conſideration 


that the plaintiff at the requeſt of the defendant had entered 


himſelf as a mariner on board the ſaid veſſel on the ſame voyage 


the defendant made his certain note in writing ſubſcribed with his 


hand, and thereby three days after the arrival of the ſaid ſhip 
Neill Malcolm at London promiſed to pay the plaintiff by the 
name of William Alves the ſum of fifty guineas if the plaintiff 
did his duty as an able ſeaman: it then ſtated that the plaintiff 
did accordingly enter, and all the other facts mentioned in the 


firſt count. There were other counts for work and labour, upon 
A quantum meruit, and upon an account ſtated. 
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1797 


* 


Ar vks 


againſt 
HopGs0 No 


CASES IN EASTER TERM g. 


At the trial before Lord Kenyon at the ſittings after laſt term at 
Cuildhall the plaintiff proved the facts as ſtated in the declaration, 
and produced the note mentioned in the ſecond count, which was 
dated“ Jamaica 25th July 1796,” and was in theſe words; 
« three days after the arrival of the ſhip Neill Malcolm at Linkin 
„J promiſe to pay to W. Alves fifty guineas, if he does his duty 
« 25 an able ſeaman;” ſigned © Fohn Hodg fon. '" There was no 
ſtamp on the paper, and the defendant gave in evidence a law of 


Jamaica paſſed before the date of the note, whereby a certain 


ſtamp was impoſed on all inland bills of exchange and on all pro- 
miſory and other notes (a); and contended that the Paper in 
queſtion not being ſtamped was void by the operation of that law, 
and not being evidence in the country where it was made it could 


not be received in evidence in a court of Juſtice here. And 


Lord Kenyon being of that opinion, a verdict was taken for the 
plaintiff generally, with leave to the defendant to move to enter 


a nonſuit on that ground. Accordingly Mingay on a TINY day 


having obtained a rule for that purpoſe, 


for his labour. 
that a promiſe in writing to pay money on a contingency could 
not be declared on as a promiſory note within the 3 & 4 Ann. 


_ Garrow and Efpinaſſe now ſhewed cauſe againſt it. ? ift, The 


paper given in evidence was not a promiſory note but an 
agreement, and therefore not within the ſcope of the law of 


Jamaica. By that agreement the plaintiff undertook for his 


good conduct as a ſailor during the voyage, and the cap- 


tain in conſideration thereof undertook to pay him fifty guineas 
In Carlos v. Fancourt in error (5), the Court held 


c. 9. becauſe it was not a negotiable inſtrument ; but they alſo 
held that it might be declared on as a ſpecial agreement; and 


accordingly the declaration in this caſe is ſo framed. But 2dly, 
if the Court ſhould hold this to be a promiſory note within the 
law in queſtion, ftill they will not ſuffer the defendant to avail 


himſelf” of an objection which is merely founded on a revenue 
law in a foreign country, and does not enter into the merits of 
the tranſaction between the parties. The operation of ſuch a 
law 1s brei local, and has never been holden proper to be 


a) The 1 in queſtion im poſed a ſtamp «, oy mall be above So and- not exceed- 


duty on ** every piece or ſheet of paper &c | ©* ing 50 J., the ſum of 15. 3 4. when the 


«© on which ſhall be written any inland bill | «+ ſam ſhall be above 50 J. and not exceed- 
of exchange draft or order & promiſory | ©* ing 200/7., the ſum of 15, 8 4. ke. 
. other note, where the ſum or value | 


() Ante, 5 vol. 153. 


* .exprefſed therein or made payable there- 


8 : enforced 


IN THE THIRTY-SEVENTH YEAR OF GEORGE IL, + 


enforced by a foreign judicature (a). Beſides, .zdly, There is a 5 1797. 
count on a quantum meruit; and if the paper could not be 1 
received as evidence of the ſpecial undertaking, then the plaintiff again 
was at liberty to prove his actual ſervice for five days on board the an 
ſhip, and to recover for the value of his labour during that time, 
as it was proved that he did not deſert his duty, but was forced 
out of the ſhip by the defendant's contrivance. 
Mingay, contra, inſiſted that the contract was entire, and unleſs 

the plaintiff WAS entitled to recover for the whole he could not 
recovet at all. In going upon the count for the quantum 
meruit, he will be eſtopped by the defendant's ſhewing that there 
was a contrack in writing: It was never known that where 
a contract being illegally framed cannot be enforced as ſuch, the 


_ plaintiff can avail himſelf of the execution of part of it to recover 
pro tanto. N 
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Lord K NON, Ch. J. This 3 is a promiſory note, Gn not 


negotiable, and as it is not ſtamped 1: cannot be received in 


evidence. Then it is ſaid that we cannot take notice of the 


revenue laws of a foreign country: : but I think we muſt reſort to 
the laws of the country in which the note was made; and unleſs 
it be good there | it is not obligatory i in a court of law here. But 
as there is a count on a quantum meruit, which was not conſidered 
at the trial, and as the inſtrument could not be given in evidence 
for want of the ſtamp, there muſt be a new trial in order to. give 


the plaintiff an opportunity of recovering on the general count ; 
therefore let there be a ne trial. 


| Rule abſolute for a new trial. 


(a) Vid. what is ſaid by Lord Mansfield in Holman v. Johnſon, Cowp, 343. 


 NxALE and others crate M. Ds Gazay and F. Dz Tueſday, 
May gth. 
 Ecvino. 3 . . 


* * 


HIS was an ion of aſſumpſit; to witch the defendants In a plea in 


abatement 
pleaded, in abatemetit, that the ſuppoſed promiſes, if any that another 


f ht 
ſuch were made, were made by them jointly with one B. De ogra Al 


Garay, and not by them without the ſaid B. De Garay, which e 


defendant, it 
. . De Garay | is fill alive, to wit, in Hain; wherefore, &c. | in not necef= 
? EE Ws ſary tolay a 
3 venue. 
And if it * pleaded that ſach Aber perf is alive, to wits in Hain, it will be conſidered as pleaded 
without any venue. 


1 x "BY 


\ 


OT. CASES IN EASTER TERM. 


1797. To this plea the pleintiff demurred;; 1b aſſigned for eonllh 
hep go aud that no certain venue or place within this kingdom where the ſaid | 
againſt by De Garay is alive is alleged-or ſhewn in the plea; that the ſaid 


NAB 


De Ganar, 5 5 Garay is in the ſaid plea alleged to be alive in Spain, which 


allegation being of a tranſitory nature ought to have been pleaded 
or averred at the place or venue mentioned in the declaration; 
and that the defendants in their plea varied from the place or 
venue mentioned in the declaration without any neceſlity for ſo 
doing. | 

Marryat in ſupport 4 the demurrer, after premiſing that ! in 
every caſe of a tranſitory nature the defendant i 1s bound to follow 
the venue laid in the declaration except in caſes where Jocal matter 
is to be pleaded, objected to the plea, 1ft, Becauſe the fact of 
B. De Garay's being alive was pleaded without any venue laid 
in this kingdom and 2dly, Becauſe the venue in the plea was a 
departure from the venue in the declaration. Firſt, wherever ; n 
material and traverſable fact is pleaded, a venue muſt be alleged; 
and the reaſon given for it in the books is, becauſe in ancient 
times the venire iſſued to the particular place where the fact hap- 
pened. Here no venue is laid; for a venue out of the kingdom 
is conſidered in this reſpe& as no venue at all. Secondly; but 
the other is a more forcible objection: this is not only a ground 
of demurrer, but before the ſtatute which required the cauſes 
of a demurrer to be ſpecified a departure from the venue 
laid in the declaration was not aided by pleading over, though 
the want of a venue was. In Collins v. Sutton, 1 Lev. 2 

1 Sid. 2 343 and I Keb. 816, judgment was given for the plain- 
tiff on this ground on the authority of two caſes, the one in 
9 Ed. 4. 46, the other Dixon v. Williams, H. 1665; in the latter 
of which the judgment for the plaintiff was affirmed on a writ of 
error. Formerly it was doubted whether a matter that aroſe in 
A foreign country could be tried by a jury. of this, but that doubt 
was ſoon removed by deciding that the venue is only alleged for 
the ſake of conformity; Doudale's cafe, 6 Co. 46. ö. but ſtill in 
a tranſitory matter the defendant cannot depart from the venue 
laid in the declaration; Bridgwater V. Bythway, 3 Lev. 113. 

In Dal. 18. the plaintiff declared on a bond in London ; the de- 
fendant pleaded that it was made at D. in the county of N., and 
it was holden that the plea was bad. 
Mallon, contra, 1ſt, Where the objeQion taken in the plea to 


the writ applies. to the perſons ſuing or to thoſe who ought to 
1 . bave 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE Hi. 
have been joined, it is not neceſſary that there ſhould'be any venus 
at all. adly, If in common caſes a venue be neceſſary, it is not 


neceſſary in this particular caſe where the fact is pleaded i in a 


foreign country. 3dly, At all events the venue in this plea may 


refer to the venue in the declaration, Firſt; No venue is neceſſary 


in pleas in abatement, in which reſpect there is a difference be- 
tween Pleas in bar and pleas in abatement. If alienage be 
pleaded in bar, it muſt be pleaded with a venue; if pleaded in 
abatement, no venue is neceſſary,” Weſt v. Sutton, 2 Lord Raym. 
Bog; Pie v. Cooper, 2 Lord Raym. 1243; and Ord v. Howard, 


12 Mod. 125. In Scawen v. Garrett (a), where the defendant 
| pleaded his privilege of attorney of the Common Pleas, it was 


objected that no place was laid where the defendant was at- 


torney, nor where the Court of Common Pleas was: but 
20lt, Ch. J. ſaid that it was not neceſſary, becauſe that being 
a matter concerning the perſon of the defendant ſhould be tried 


where the writ was brought (b). 80 1 in Tevens v. The Admini- 
ſtrators of Levemere (e), to debt for rent on an indenture of demiſe 
the defendant pleaded under the ſtatute 32 Hen. 8. c. 16. that 
L evemere was an artificer born out of the obedience of the king, 


to wit, at Paris in the kingdom of France: one objection was 


. that no place was laid where Levemere was an alien artificer ; but it 


was anſwered by the Court that that matter ſhould be tried where 


the writ was brought. Again in Nutt v. Mills (4), where the 
defendant pleaded in abatement that before the exhibiting of the 
bill he was knighted, it was objected that there was no venue laid 


where the defendant was knighted ; but Holt, Ch. ]. ſaid © There 


needs none, becauſe the plea going to the perſon it ſhall be tried 
where the action is laid.” So in Blake v. Dodemead and Wife (e) 


 NeaLe 


againſt . 


De GARATr. 


it was holden on a writ of error that on a ſeire facias by baron 


and feme on a judgment recovered by the wife dum ſola the 
plaintiffs need not allege by way of venue where they were 
married: it was inſiſted by the counſel for the defendants in 
error (and their argument was adopted by the Court) that this 


was only a ſurmiſe relating to the perſon of the plaintiff and Was 


but i In nature of an exception in abatement; and that as to mat- 
ters which go only in abatement of a writ it is not neceſſary to 
lay a venue, If ſo, laying that the other partner B. De Gar is is 


(a) 2 Lord Rays 1173. | | (e) 1 Saund. 8. 

(E) See alſo Williams v. Dae 12 Mod. (4) 2 Lord Raym. 1014. | 
195. | 3 (e) 2 Lord Raym. 1505, and 2 Str. 775, 
. VII. 3K FOO alive 
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Nx alE 


againſt 
De GARAx. 


1b. 20. plea of a partnerſhip; and Imp. Inſtr. Cler. 160. Secondly, 


cited. And in Dottin v. Dowrich (a), in debt on bond con- 
ditioned for payment of money on the return of a certain ſhip 


county in the margin. Quarles v. Searle, Cro, Fac. 96; and Sutton | 


the molt the want of a venue in thoſe caſes; and that the caſe 


1 / 


CASES: IN - EASTER TERM 


ee in Spain may be rejected as ſurpluſage. This cabs is alſo 
warranted by a variety of precedents in the ancient as well as 
modern books of entries. Lib. Placitandi, 179; Raft. Entr. 106.6, 
pl. 5; 62. 4. pl. 3. and 62. ö. Pleas of joint-tenancy ;. 1, Mod. 
Entr. 19. plea of tenancy in common; Hearne's Pleader, 2. a plex 
of co-executor defendant ; 1 Mod. Entr. 10. plea of co- obligor; 


Where the Court has juriſdiction to try the original queſtion, as they 
have to try the promiſes in this caſe, they have alſo juriſdiction 
to try any collateral fact that ariſes incidentally in the courſe 
of the cauſe, though it ariſe in a foreign country. 6 Co. 47. b. 
a caſe cited 1 in Dorodale s caſe; and tb. 48. a. another caſe there 


from the Iſle of May to this country, the defendant pleaded that 
the ſhip was on &c ſafe at the Iſle of May in parts beyond the 
ſeas, to wit, at Chudleigh, but that ſhe was diſabled on her voyage 
&c: On this Lutwiche obſerved that the venue in the plea was 
repugnant and abſurd ; that according to ſeveral authorities it was 
unneceſſary, and that he had taken particular notice of this to 
prevent ſuch abſurdities (if poſſible) for the future. In 7lderton v. 
Iderton (b) the defendant having pleaded in dower ne unques 
accouple, the plaintiff replied that ſhe was married to T. Ilderton 
at Edinburgh in that part of Great Britain called Scotland, and the 
replication was ruled to be good. Thirdly, If a venue were neceſſary 
in this plea, the place where B. De Garay is alleged to be alive, to 
wit, in Spain, may be underſtood to. be in Middleſex. No other 
county is mentioned, and then this place may be referred to the 


v. Fenn, 3 Will. 339. 

Mes in reply, obſerved that moſt 1 the caſes cited by FR 
defendant on the firſt head were caſes of pleas to the perſon of the 
party on record; that the precedents alluded to only ſhewed at 


of 1lderton v. Ilderton at leaſt proved the neceſſity of adhering | to 
the venue laid in the declaration. h 


The Court took time to conſider of the roy "Ty and now their 
opinion was delivered, as follows, by - 


Lord KEN VON, Ch. J., who firſt ſtated the pied It is 
certainly laid down | in the books as a a general propoſition that ſome 
| 


# 


(a) 1 Luteo * 700. (5) 2 H. Bl. Rep. 145. 
„ 5 place 
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IN THE THIRTY-SEVENTH. YEAR OF/GEORGE IIL 24 
place ſhould in pleading be alleged for every material fac which. I 797- 
is alleged and may be traverſed ; and that without neceſſity the rar 7 
defendant ſhall not vary from the venue laid in the declaration, b. K 
as where ſome local matter is pleaded. But to this it is .admatted: F 
| that there is an exception, and that there needs no venue where 
matter is pleaded in abatement which concerns the perſon ; and 
to take this caſe out of that exception it has been ſaid that joint- 
tenancy &c. in the plaintiff with another not named is ſuch plea ; 
but that is not the caſe of a ſimilar plea. that he defendant and 
another not ſued were joint contractors. But this diſtinction ies 
not true; both are pleas concerning the perſon; and Lord Chief = 
Baron Compns in his Digeſt, vol. 1. P. 22. title * Abatement” —— © 
(F. 8), claſſes the plea of a perſon not ſued being a joint contractor 
with the defendant, as a plea in abatement to the perſon of the 
defendant. When this was argued we doubted whether a diſ- 
tinction might not hold, which had formerly been allowed, be- 
tween pleas in abatement'to the perſon of the defendant triable by 
record, and thoſe triable by a jury; in which latter caſe it has Os 
been holden that there ſhould be a venue in the plea. This the 1 
Court held in Stephens v. Squire, Carth. 362. which was the 
caſe of an attorney who pleaded his privilege without annexing 
his writ of privilege to his plea; and the plea was holden to 
be bad for want of a venue, as it was not a matter triable by the 
record. The like was determined in Fawkener v. Annis in 
1 Ventr. 2604. where the privilege of Chancery was held to be ill- | 
pleaded without a venue. But however this might have been Ly 
formerly, it will not now be neceſſary to diſcuſs it, ſince the FO aps 
the ſtatute of Queen Anne has directed that the venue ſhall come 
from the body of the county. In conſequence of which it is laid 
down by Eyre, Ch. J. in the caſe of Ilderton v. Ilderton, 2 H. Blach- | 
ore 161. that the principle now is, that the place laid in the 
declaration draws to it the trial of every thing that is tranſitory ; ; 
and it ſhould ſeem that neither forms of pleading nor ancient 
rules of pleading eſtabliſhed upon a different principle ought now 
to prevail : and that ſince a defendant who pleads a matter ariſing 
in a foreign country would be obliged to lay the ſame venue as 
laid in the declaration, the repeating that venue, or laying no 
venue at all, is a diſtinction without a difference. And upon 
theſe principles that Court decided that a replication to a plea of 
ne unques accouple, ſtating the marriage to have been at Edinburgh 
in Scotlang, without laying any venue in England, .was a good re- 
55% 8 enten, | 
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The third 
clauſe of the 
annuity act 


requiring that | 


in every deed, 
&c. the conſi- 
deration (hall 
be really and 
bona fide 
ſtate, means 
the conſider- 


ation paid for 


the annuity, 
which is 
thereby re- 
qui ed to be 
in money only: 
and if ſuch 
conſiderati ion 
money be 
paid by an 
1 On be- 
alf of the 


| principal i "bs 


mu e 10 


ſtated in the 


deed, and it 
is not ſuſh- 


e e eee 
cient to ſtate 


that it was 


paid by the 
Princi by " 


» CASES IN EASTER TERM A 


plication, for that as the inſerting it in the replication. old be 
nugatory, the want of it can do no harm. On the authority or 


this caſe which ſtands on the principles of ſound ſenſe, this _ 


is good, notwithſtanding there is no venue alleged. 


With reſpect to the ſecond objection, if the plea be 8000 not- 
withſtanding the want of a venue, the alleging the facts of the plea 
in a foreign country will not vitiate the plea; for the ground on 
which ſuch objection has prevailed is, that the ſtating a thing to 
have happened i in a foreign country, without going on to lay, to 


wit, in the pariſh of S7. Mary le Bow, or ſome ſuch Place, 18 in 


effect pleading a traverſable fact, without alleging a venue for i its 
trial: but when it is ſettled that no venue is neceſſary the found- 
ation of this ſecond objection fails. Therefore there muſt be 

| Judgment for the defendants 


DAaLMER againſt BARNARD. 


RuLE was granted calling on the plalutiff to ſhew conſe why 
a certain bond and. warrant of attorney to confeſs judgment 
and all other aſſurances given for ſecuring an annuity to the 


plaintiff from the'defendant and one Thomas Whaley ſhould not 


be delivered up to be cancelled, and why the Judgment entered 
in this cauſe ſhould not be vacated. The material facts appeared 
to be theſe; the defendant about January 1791 agreed to become 
ſecurity with Whaley for the payment of an annuity of ioo! 
to the plaintiff in conſideration of the ſum of 600 J., which 
Whaley was to receive. The tranſaction was negotiated by 
Mr. Rowntree ; and it was admitted that there was an agreement 
at the time that the grantors might redeem the annuity, on pay- 
ment of 650 l., which was not then reduced to writing, but was 
afterwards and after the memorial had been enrolled under the 
act of parliament indorſed by way of memorandum on the bond. 
The purchaſe money was paid to Whaley by a man of the name 
of How/on, who acted as agent for the plaintiff, who was not pre- 
ſent at the time. The memorial enrolled was of a bond in the 
penal ſum of 1 200 J. from the defendant and Whaley to the plain- 
tiff for ys to him the annuity of 100 /. vitnefſed by Rown- | 
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ing the ſaid. bond, and of granting the ſaid annuity thereby ſe-. 
cured, and was advanced and paid by or for the ſaid F. Dalmer 
in promiſory notes of the Bank of England &c. at the time of 
the execution of the ſaid bond, as the conſideration for the pur- 
chaſe of the ſald annuity; and which annuity was purchaſed by 


the ſaid J. Dalmer for his own uſe; and which receipt is like- 


wiſe witneſſed &c. The memorial was alſo of two ſeveral war- 
rants of attorney to confeſs judgment from Whaley and the. de- 
fendant, in which the conſideration money was ſtated to have 


been paid by Dalmer 8c. 


Erfrne, Garrow, and Plies, in Aon of the ills ſtated | 
ſeveral objections to the memorial, and the ſecurities. 1ſt. The 
firſt ſection of the 17 Ceo. 3. c. 26. requires that a memorial of 


every deed bond inſtrument or other aſſurance for ſecuring an 


annuity ſhall within twenty days of the execution of the ſame be 


enrolled in Chancery, and every ſuch memorial ſhall contain, f 


amongſt other things, © the conſideration or conſiderations of 


granting the annuity; otherwiſe every ſuch deed &c. ſhall be null 


and void to all intents and purpoſes. Now here the power of 
redemption was part of the conſideration for granting the an- 


nuity, and it is not ſtated in the memorial; therefore the ſecurities 


are void by the expreſs terms of the act. But 2dly, If it be 
not required that the memorial ſhould late any other conſideration 
than that which is expreſſed i in the deeds, ſtill by the third ſection 
the deeds themſelves are void for want of inſerting the power 


of redemption. 3dly, It is enacted © that in every deed &c, 


_ 


1797. 
— 
DatMERr 


, Wu 


ARNARD; a 


whereby any annuity ſhall be granted, the conſideration really 


and bond ſide (which ſhall be in money only), and alſo the name 
or names of the perſon or perſons by whom and on whoſe be- 
half the ſaid conſideration or any part thereof ſhall be advanced 
ſhall be fully and truly ſet forth Gec, otherwiſe every ſuch deed &c 


ſhall be null and void 8c.” Now here the conſideration money 


is falſely ſtated in the ſecurities to have been paid by Dalmer ; 
it was paid by Howſon for Dalmer, and ought ſo to have been 


ſtated; for the very object of the annuity act was to furniſh 


ee of all theſe ſecret tranſactions, and moſt of it's pro- 
viſions are calculated for that purpoſe. For this end it requires 


the names of all the witneſſes to the ſeveral inſtruments to be in- 


ſerted in the memorial, in order that all the actors i in the tranſac- 


tion may be known. Above all it 18 neceſſary to know the hand 
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by which the conſideration money was paid 3 otherwiſe the prin- 
cipal when called upon to give an account of it may ſhelter him- 


ſelf by ſtating that he was abſent at the time, and that the pay- 


ment was made by ſome fictitious agent ſet up for the purpoſe 


who was never before heard of. Before the paſſing of the ad 
the Courts had juriſdiction to ſet aſide fraudulent or oppreſſive 
bargains of this ſort; and the principal object of the Legiſlature 
in paſſing this act was to facilitate the means of detection by 


requiring an aecurate ſtatement of the tranſaction while it was 


yet recent and could be checked by thoſe who were intereſted in 
diſcloſing the truth. The caſe of the D. of Bolton v. Williams (a) | 
18 directly in point. There Lord Thurlow i in the firſt inſtance, 


and Lord Loughborough afterwards upon a rehearing, held the 

grant of an annuity to Creſwell from Mrs. Williams void for want 
of a proper memorial, the conſideration money being therein 
ſtated to have been paid by Crefeell, whereas in fact it was paid 
by one Jenlins, the agent for Crefevell. Lord Loughborough there 


faid that, © If this could ſtand, it would be neceſlary immediately 
to repeal the act; for the conſequence would be that the mer 


morial, which it was obvious ſhould ſerve as a check on theſe 


tranſactions, would be a cover to them.” And in another place 
he ſaid, © That he could not agree with the argument that the 
omiſſion of the actual mode in which the payment was made was 


a mere matter of circumſtance. Circumſtances of as little . mo- 


ment as the names of the witneſſes & c were required in other 
parts of the act. The object of the Legiſlature was that the 
whole tranſaction, the names of all the parties concerned, of 
whom inquiry might be made or who might be called on as 


witneſſes, ſhould be inſerted.” 


The Court were of opinion that © the confi deration” requlcel by 


the 3d ſect. of the act to be ſtated in every deed &, whereby 


any annuity was granted, meant the conſideration which was 


paid by the grantee, and which that ſection expreſsly requires 


« Ball be in money only; and could not be extended to a power 
of redemption intended to be reſerved to the grantor. Though if 


a clauſe of that nature had been iuſerted in the deed (20, it muſt 


have been ſtated in the memorial according to ſeveral decided 


caſes. But they directed the plaintiff's counſel to ok to the 
laſt objeQtion. 3 


(a) 2 Vex. jun. 138. 152,3 3. 4 Bro, Cha. (5) Vid. Ste duas v. Parchaſs ante 6 vols 
cas he 8. C. | 1 737 3 and Harris V, Stapleton, ante 205 
5 On 


is 
: \ 


M THE THIRTY-SEVENTH YEAR OF GEORGE III. 


Gibbs and Adam, againſt the rule, relied upon Uo maxim qui 
Hoe per alium facil fer fe.” If A. ſend his ſervant to pay money, 
it is a payment by A. and may properly be ſo ſtated to be. This 
| muſt be admitted to be true generally; and no reaſon has been 
urged why an exception ſhould be made upon the conſtruction 
of the annuity act. Indeed the money cannot with propriety 


ſervant or agent to another. It is true that the point appears to 
have been decided otherwiſe in the caſe cited ; but the argument 
ſeems to have proceeded upon a miſtake in not ſufficiently attend- | 
ing to the proviſions of the firſt and third clauſes. The firſt 
clauſe requires the names of all the parties to the deed &c. to be 
Rated, and for whom any of them are truſtees &c; all which is 


ing the names of the parties by whom and on whoſe behalf the 
confideration money was paid to be ſtated in the deed, has refer- 


fore he may with propriety ſtate that the money was s advanced 
by him or on his behalf. | 


In the courſe of ſhewing cauſe againſt the rule a onilvdacy 
objection was taken by the plaintiff? s counſel, that the affidavit 
on which the rule was obtained could not be read, not being 
{worn before any perſon authoriſed to take affidavits in this Court, 
it having been taken before one John Coſuaham who ſtiled him- 
ſelf © high bailiff and chief magiſtrate of the diſtrict of Douglas 
in the e of Man,” of whom (they argued) that the Court 

could not take notice either that there was ſuch a perſon, or 


power of taking affidavits in the e of Man, or that this which 


ſworn before him. | 


Upon reference to the affidavit 3 it appeared in this form « ſworn 


* the 6th day of February 1797 before me John Ceſuabam high 


© bailiff and chief EIN of the diſtrict of . in the 
/e of Man.“ | 


be ſtated to be advanced by a perſon ſtanding in the relation of a 


required to be ſtated in the memorial. The third clauſe, requir- 


ence to the former proviſion, where the parties to the deed ſtand 
in the relation of truſtees for others: but here the principal, whe 


advanced the money, was the grantee of the annuity ; and there- 


that he filled the office he deſcribed, or that ſuch officer had a 


1797. 
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The Court 
will take 


cognizance 


of affidavits 
ſworn before 
foreign ma- 
giſtrates if 
properly-au- 
thenticated 

to them. 


purported fo be an affidavit taken before ſuch an officer was really . 


| There was alſo an affidavit ſworn in this Court by Fofe 
Cr Weg who "therewy a depoſed © 9 that he had ſeen Jobn Co 1125 
. | 
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1797. 


Darwen, 


CASES IN EASTER TERM. 


kg high bailiff and chief magiſtrate uf the diſtric of at Glan 
in the e of Man write, and that he verily believed the name 


againſt FJobn Coſnaham ſubſcribed at the foot of the paper written &c 


bree. 


(being that above deſcribed) was of the proper nen of 
the ſaid John Co oſnaham ... ion Crt”. 

T, he Gourt were very clearly of opinion ; Gu they could take 
cognizance of affidavits ſworn before foreign judicatures, properly 
authenticated to them. That it was the conſtant Practice for 
the judges here to receive affidavits ſworn before the judges of 
Scotland and Ireland, And as to this not being properly authenti. 
cated before them, the affidavit of Chr: ian ſworn | in this Court 
was a ſufficient anſwer to the objection in that reſpect (a). | 
They were alſo of opinion that the third objection was fatal; and 

Lord KEenyoN, Ch. J. ſaid, The Legiſlature having required 
| that © the name or names of the perſon or perſons, by whom 
and on whoſe behalf the conſideration was advanced, ſhould be 
truly ſet forth,” I think that the names of both the perſons ſhould 
be inſerted when the perſon actually paying the money pays it 
When this motion was firſt 
made, I alluded to the maxim qui  facit her alium facit per ſe, with- 


on account of ſome other perſon. 


out attending to the particular words of this act of parliament: 
but thoſe words are ſo explicit as to leave no room for doubt. [ 
wiſh there was an uniformity of deciſion in all the Courts of juſtice 
upon this act. Unfortunately the deciſions here on interlocutory 
motions are not the ſubject of a writ of error: but the deciſions | 
in Chancery on this ſubject may be reviewed by the Houſe of 
Lords on appeal. Now if the parties were diſſatisfied with the 
deciſion in the caſe cited of the D. of Bolton v. Williams, they 
might have queſtioned it's propriety in the Houſe of Lords by 
appeal: but as that deciſion was acquieſced in when the parties 
had an opportunity of going to the appellant juriſdiction, it has 
acquired ſome weight by that circumſtance. And this very caſe 
was there decided; where the Lord Chancellor ſaid that the 
ſtatute required, and that it was effential to the juſtice of- the 
caſe, that the name of the apent as vel as the POR Mou 


W wait 


a direction to every quarter from whence information may be 


collected. Et lex plus laudatur quando ratione probatur. The 


ta) Vid. Ex parte Warſeey, 2 H. Bl. Rep, 275. 
| 10 6; 


Legiſlature 


! 
\ 
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Legiſlature fate that much miſchief was done by efettiog ada; 1 7 1 
actions of this kind in a private room, where the money was paid n | | | I, 
by an agent who Teceived a large premium while the perſon- RAY b 
actually advancing the money was in an adjoining room, and bo 

that if the agent's name were not diſcloſed fo that recourſe might WW 
be had to him to know what really paſſed the truth could not be WR 
obtained, ſince } in ſuch caſe the principal not being preſent could 1 
not give all the information; ; and therefore they required the in- 1 
ſertion of the agent? s name as well as that of the principal. And J | 1 1 
perfectly agree with the opinions of Lord Thurlw and Lord | BY 
| Loughborough that if this conſtruction be not put on the act of parlia- i 5 
ment the parties will have an opportunity of doing the very thing 1 
that the ſtatute meant to prohibit. Therefore as well on the Wt 
authority of that caſe as on the words of the act of parliament hp | 1 | 
think that this rule ought | to be made abſolute as far as reſpects the "WE 
bond and warrant of attorney. "RY 

A$HHURST,]. We ought not to narrow the conſtruction ; 1 
of this act of parliament, the words of which are ſo Plain and the 1 
meaning ſo evident. If the Plaintiffs s.conſtruQion were to prevail Wi 
the words in the act by whom” would be rendered nugatory : = We 

but che Legiſlature appear to have added thoſe words to > apply to 8 1 
luch a caſe as the preſent. AR _—_ 

| Gros! b, J. The queſtion is, W hether every "thin his ue x W 
done i in this caſe that could be done and that the act requires? 2 ELD = 
Now it is plain both on the word and the meaning of the act that Z 1 
every thing that the act requires has not been done, * lament 7 1 
that our deciſions are not ſubject to review in every | inſtance: but = 4 
I lament that circumſtance the leſs in this caſe, becauſe if the 4 bl 
plaintiff be diffatisfied with our determination he may ſtill bring 15 is 
an action on the deed, and then ift the objection under che act be 1 
pleaded che queſtion will appear on the record, and' a writ of error i 
may be brough t. „ 7 

LAWRENCE, * It han Yoon rel 6 Wer the 800 in The "ol 
Duke of, Bolton v. Willians groceeded. on 4 confolion of the firſt and 5 Ll 

| third ſections of the act; but the third ſection ſays that a deed 1 
mall be void if the. names of the agent. and principal be not in- x 


15 
1118 
We 
BUY 

1 
1 


— 
8 * 


ſerted; then the, warrant of attorney in this caſe 1 is void and, can- 

= _ = the foundation of a judgment. 
Ihbe Court made the rule abſolute as far as es the vacat- 
ing of the warrant of 8 and haüttwra, and . i | 
| ta the deed, | 1 5 i _— 
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May 1 oth. 


A promiſe in 


writing di- 
rected to A. 
B. and C., 
a houſe in 


trade, to oy. 


for goods to 


be furniſhed 


to another 


cannot be 


enforced in 


an action by 


B. and C. to 


recover the 


value of 


goods fur- 
niſhed after 


A. had with - 


Mrxzxs and three others againſt Epc. 


Tur declaration ſtated he 1 in conſideration that the plaintif 


would ſell to one 7. Duxbury a quantity of cotton twiſt, 


the defendant undertook to pay as much as it ſhould be worth, if 
T. Duxbury did not when thereunto requeſted ; ; that the plaintiff 


accordingly ſold and delivered to T. Duxbury a certain quantity, 


but the defendant: refuſed to pay &c; to which the defendant 


pleaded the general iſſue. At the trial before Rooke, ]. at Lan- 


caſter the plaintiffs to take the caſe out of the ſtatute of Frauds 5 


gave in evidence the following letter written by the defendant dated 
January I 5th 1794. To Meſſrs. Myers, Fielden, Ainſworth, and 


. 


drawn from 
Fe pm” oO bunches of twiſt more than 1 told you, and I will be anſwer- 
< able for them as before; and after this I will be anſwerable for 
* one pack and no more; ſo when he pays you for the firſt half 


pack, you may let him have another, and ſo on till I tell you 


© to the contrary; and you may make the invoice to us both,” &c. 


At the time when this engagement was entered into Ainſworth was 


a partner in the ſame houſe with the plaintiffs, and continued fo 


till May 1795 ; during which time many parcels of goods were 
delivered to Duxbury, which were all paid for by him who was 


debited for them in the plaintiffs? books. The goods in queſtion 
were furniſhed to Duxbury by the plaintiffs alone after Ainſworth 


had retired from the partnerſhip, and Duxbury having failed to 
Pay for them they demanded payment of the defendant, who 


ſaid it ſhould be. ſettled, and requeſted time; but afterwards re- 


fuſing to pay, this action was brought. 
part of the defendant that the action could not be maintained by 


the preſent plaintiffs, becauſe Ainſworth with whom alſo the con- 
tract was made was not joined with them, and he not being a 


partner at the time when the goods were furniſhed (a). Rook, ]. 
overruled the objection, conſidering the ſecurity as having been given 


to the houſe and not to the individuals; and the jury found a verdict 


for the plaintiffs. A rule was granted in this term ra on the 


(a) Other ideen were —_ on ) the opinion of the 8 was ts} to the 


extent of the contract as ſtated in the letter, point tated. 
and other collateral circumſtances ; but the PD 
3 11 plaintiſt 


If you pleaſe you may let the bearer Thomas Duxbury have 


It was objected on tbe 
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EB nn HE WE Res WO Hr pi 3 S J ͤð y . a Te 8 ps — 9 . r . — " \ _ 
* r BC n 5 27 >. e F . 0 L Ls od N — As a 1 9 ' = 
. 3 . 3 4 4 3 A Do + 2 W 2 . 8 n 3 PD 2 r 5 2 5 - 5 8 E 20 : 324 l * = 1 n n Pi 1 en 8 —= 1 
1 We « * A 8 aw if Met: bn: ß is Yo A en 8 1 9 SIS OE 4, N n S oO I I RET NS. n 5 we Jy ES 2 . Ft tl ds 3 Bred < N OT a * 5. ha. = - = " n 
4 K 5 as 1 TY £33 FART? N 1 * n 8 2 * 3 7 8 28 7 — 
% — I . 


Ll rn 
2 OF FE NS 14 es; 
2 N 


Z 
WY 
7 
— 
+ 
2 
5 
3% 
N 
B'S, 
4 
4 
77 cM 
oO. 
pt N 
* 
* 
K 
Rt. 
Wy 
5 
* 
2 
4 
* 
* 
BR” 
n 
Wn 
e's 
7 
* 
th 
od «x 
* . 
- 
EOS. 5 5 
+ TIE 
6 & 
8 5 
1 
= 
2 12 
© 50 
3 
8 
* 
1 
x ; 
n 
- 8 
» ES 
1 
8 
3 
. 
0 5 
8 
— 
8 
"3 
x 
x 
x 
"5 
8 
. 8 
8 
* . 
x 
— Ra 
2 E 
3 
* 
b 
8 
1 
__— 
8 
— 
CR 
. 
„ 
A 
» 
. — 
_ 


Z a nn n n 
3 o 


0 
2 . 
4 N r "IVE 


aon account of the other parts of the caſe. (e) M. 24 Geo. 3 cited ante 1 vol. 291. 


IN THE THIRTY-SEVENTH YEAR OF GEORGE IT. 


phintiffs to ſhew cauſe why the verdict ould. not be ſet aſide and 7 


a nonſuit entered, or 4 new trial granted (a). 


Law and Topping ſhewed cauſe againſt the rule. The cop 
was not intended to be made to the partners nominatim, but 


as to a known houſe of trade, i. e. to them or ſuch of them as 
ſnould continue to carry on the buſineſs of the houſe. Perhaps 
the caſe might have been different if a new partner had been in- 
troduced, according to the caſe of Wright v. Ruſſell (O): but the 
defendant pledged his eredit to all the preſent plaintiffs, and 
he cannot be permitted to object that he alſo pledged 1 it to another, 
And the defendant's own conduct is concluſive againſt bim that 
ſuch was the underſtanding of the contract; for after Ainſworth 
ceaſed to be a partner, which was known to him, he admitted 


, the debt and deſired time. The caſe of Barclay v. Lucas (e) is in 


point; where it was holden that a bond taken for the fidelity of a 
clerk, who was taken into the ſervice of the obligees as a clerk in 


their ſhop and counting-bouſe, was not diſcharged by the obligees* 
taking another partner into their houſe, and that they might 


recover money received and purloined by ſuch clerk after the 
change of partners. That was ſo decided on the ground that it. 


was intended as a ſecurity to the houſe of trade, and not to the 


particular individuals. And it was diſtinguiſhed from the caſe of 
Wright v. Ruſſel, the extent of which was doubted by ſome of the 


judges. : 
Cbambre, * Holroyd, contrg. . It may be Joudead whether 
the caſe of Barclay v. Lucas is ſtrictly maintainablé in point of 


law, conſidering the deciſion in Wright v. Ruſſell. But at any 


rate it is diſtinguiſhable from the preſent caſe. For there the 
action was brought by all the parties with whom the contract was 
made, and the breach was laid to be the non-payment to them, 


without mixing the intereſt of the perſon who had been taken into 


partnerſhip after the obligation. made. Therefore in order to 


aſſimilate the two caſes, Ainſworth ought to have joined in this 


action, ſuppoſing no other objection would then have ariſen; for 
as a choſe in action cannot ſtrictly be aſſigned, the action muſt 
de brought in the names of the original parties intereſted. Then 


it is urged that the intent was not to contract with the partners 


nominatim, but as a houſe : but the letter which is the written 
evidence of the contract, and on which alone it can be ſuſtained, 


(a) This branch of the rule was inſerted. (5) t Will 532. | 
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;- hh rariteutarly addreſfed to Ainſworth 28 well as to the others by 
name; the argument therefore is not founded in fact. The 24 
convenience of the conſtruction contended for by the plaintiffs 
would be great; for then ſuppoſing the houſe had divided two 

and two, and carried on the buſineſs ſeparately, it might have 

been contended that the credit went with each, Then it is ſaid 
that the ſubſequent promiſe amounts to a new undertaking with the 


plaintiffs ; ; but that could not be ſupported, not being in writing, 
unleſs it 'were conſidered to be an undertaking to be ſolely 
anſwerable for the goods Hut the / evidence ſhews that it was 
: merely a collateral e and had reference to the antecedent 
engagement. | ; 
Lord KENYON, ch. J. L think that the rule Re to be made 
abſolute, We are to judge on the contract that the parties have 
made, and ought not to ſubſtitute another in lieu of it. Here the 
defendant contracted with Myers, Fielden, Ainſworth, and Co. 
Perhaps the defendant, when he entered into this contract, had 
great confidence in Ainſworth, and thought that he would uſe 
due diligence, in enforcing payment*of the goods from Duxbury 
regularly as they were furniſhed ; at leaſt it is too much for us to 
fay that, after Ainſworth ceaſed to be a partner, the defendant 
Would have given the ſame credit to the remaining partners. "y 
diſclaim going on the ground of fraud in this caſe, the jury 
not having found that there was any fraud. If on a new trial the 
plaintiffs can produce any other evidence to affect the defendant, 
they will have an opportunity of doing ſo. But we cannot lay 
| that a contract, that on the! face of it imports to have been made 
With five; ought to be conftrued to be a contract made with four 
perſons only. 1 vor much approve of the caſe cited from! 
3 W: {fon. e 8 5 
As HHURST, J. This is not a contract made with a -Lowrandl - 
it is made with a partnerſhip conſiſting of a certain number of in- 
dividuals: and when one of the partners left the buſineſs, it pit 
an end to this engagement. If the plaintiffs had intended to furnitl 
goods to Duxbury aſter this alteration in eee e they Hobo: 
have required a new undertaking. | 
 Gross, J. The letter, on which the paint ele as an 
engagement on the part of the defendant to the parttierſhip koufe, 
is directed to the partners nominatim; and therefore when 
Ainſworth ceaſed to be a partner, the plaintiffs ſhould. have ap- 
plied to the defendant to renew his undertaking. I agree with 
W 
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the doctrine eſtabliſhed by the caſe i in Wi on, which i is an e 1797. %* 
for our determination againſt the plaintiffs, Fs 


" 1. AE 
= (bs 


| _ Mrvenrs 
LAWRENCE, J. declared himſelf of the ſame opinion. Feat 
| | Epcs: 
/ Rule ablolate.. N 
8 | 3 | 
| BrisToW a ain, | AN Es. HY | Friday, 


TuI8 was an aQtion of Hl on the 9 ths. TH 5» for 1890 l.; 20.08 action 
ot debt on | 
| wherein the plaintiff declared that the defendant after the ebe 9 Aan. 
it May 1711, to wit, on the roth Fune 1796 at &c. was in- cover back 


deebted to the plaintiff in 9457. which the plaintiff had before that M7 de 

time and after the ſaid 1ſt May 1711, 1, and alſo within three months 3 1 
next before the exbibiting of the plaintiff s bill in this behalf, abatement 
fil. on 26th May 1796 at &c loſt to the defendant at one and 3 


ney was due 


the ſame ſitting by playing at cards with the defendant, and which f dne 
the plaintiff had then and there paid to the defendant; whereby e "xg 
and by force of the ſtatute (a) an action had accrued to the plaintiff - 
to demand and have 'of the defendant 9451. parcel of the 18901. 
above demanded. And. alſo for that the defendant was indebted 
to the plaintiff in other 945. for ſo much money by the defend- 
ant before that time and within three months next before the 
exhibiting of the plaintiff's bill received to the uſe of the plain- 
tiff, whereby &c. 


Plea in abatement that, if the ſaid ſum of 1890 l. in che bill and 
declaration mentioned be due and owing to the plaintiff, the ſame is 
jointly due and owing to him from the defendant one C. R. and 
one G. A., and that the ſame or any part thereof is not due and 
owing from the defendant alone or without the ſaid G. R. and 
G. A., and that the ſaid G. R. and C. A. at the time of exhibiting 
the bill of the plaintiff againſt the defendant v were and each of them 
was {till living to wit at &c. 

To this there was a general demurrer and joinder. | 

Holroyd in ſupport of the demurrer. There is no precedent of 
ſuch a plea in abatement to an action of debt given by a ſtatute for 
the doing of an illegal act. This diſtinction is not upon the 
form but on the nature of the action (6). Where the cauſe of 
action ariſes ex contractu ſuch a plea is good, but not where it 
ariſes ex delicto. In the former caſe the defendant. may inſiſt, on. 
being ſued with others according to the legal operation of the 


N * 
FO ES \ 
e © 


Es — EEE. ITT So uns Lb Rog 
ER OTE 


— 4 


(a) Stat. 9 8 c. 14• (5) Vid. Buddle v. * ante, 6 vol. 369. 
Vox. VII. „ 3 e contract; 


1797. 
BrisTow 


againſt 
JAMES, 


to the objection taken by the defendant: but it is impoſſible to 
ſay that this action of debt for money had and received to the 
Plaintiff's uſe ariſes ex delicto fo as to exclude the plea in abate- 
ment. In the inſtance of trover, put at the bar, the nature of tne 
action is deciſive; that is a tort, and each perſon is there an{wer- 
able: but here 15 act of parliament lays that if any perſon ſhall 
loſe at play a certain ſum he may recover it back again, not by 
way of a penalty but by way of a contract raiſed by the ad; 


| contract; but in the latter he is anſwarails jnmetiatdy . 17 
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breach of a moral or political duty, and cannot inſiſt that others 
who were partners with him in the crime ſhould be joined with 
him. This diſtinction was taken in Mitchell v. Tarbutt and 
others (a), where in an action on the caſe againſt ſeveral partners 
for negligence in their ſervant, whereby the plaintiff's goods were 
loſt, a plea in abatement that there were other partners not named 


was holden bad. Though the form of this action is debt, yet the 
cauſe of it ariſes ex delicto for a direct breach of the law. All 
the parties concerned are wrong-doers ; and therefore, 20 16-. 


treſpaſs or felony, each is anſwerable for the acts of the others 


done in contemplation and purſuance of the illegal combin- 
ation. Here the illegal act is the receipt of the money, and 
each perſon acting a part in the tranſaction is anſwerable ag 
if he had received the whole ; for if more than 107. be loſt at 


one fitting, though to different perſons, the Whole is illegally 


received. Suppoſe inſtead of money goods had been loſt at play, 


and trover had been brought againſt the defendant to recover them 


back under *the ſame law, he could not have alleged that others 
were Jointly concerned with him in taking the goods. The 
two caſes in this reſpect are preciſely ſimilar; the wrongful receipt 
of the money in the one inſtance, and the wrongful converſion 

of the goods in the other, are both made illegal by this act. And 
the form of the declaration which is directed by the ſtatute makes 
no difference. The act directs that the money may be recovered 
againſt the winner or WINers 3 and therefore as under the game 
laws, where the penalty is inflicted on the perſon or perſons, the 
penalty may be recovered againſt one or all, though only one 
penalty can be recovered for the ſame offence (5). 


Wigley, contra, was ſtopped by the Court. | 
Lord Kenyon, Ch. J. Iam very ſorry to be obliged tO yield 


(% Aue, ; vol. 649. 0) Vid. Bull. N, P. 188, 9. 
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at IWaſperton in the county of Warwick under the plaintiffs at 
the yearly rent of 1667, was outlawed i in an action of treſpaſs on 

the caſe upon promiſes at the ſuit of N. Pri dale. On the 25th 
of April 1792 a writ of capias uthagatum directed to the theri{f 
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the ſtatute gives this action on the idea if there being a contact, 


and the act has always been conſidered as a remedial law. 1 
agree to the diſtinction taken between actions of tort and contract; 
that in the former the parties may be ſeparately ſued, but that in 


the latter all muſt be joined if the defendant plead in abatement. 
This is an action founded on a contract raiſed by the act of 


parliament, and i is not diſtinguiſhable from other ations of con- 
tract. e 


AsHHU RST, J. and Grove, ]. of the Hs opinion, 


LAWRENOE, J. In a caſe in Strange (a) it was decided that, 
where the party grieved ſues on this ſtatute, the defendant may 


be held to bail; and in a caſe in Blackflone (b) it was ſaid that this' 
ſtatute makes the winning of 104. at one time a nullity, and 
gives the loſer an action to recover back what ſtill properly con- 
tinues to be his own money. Then it is ſo much money received 
by the defendant to the plaintiff's uſe. And in a caſe of Brandon 


v. Pate (c) it was holden that the aſſignees of a bankrupt might 


259 


1797. 
— 


* 
Ba tSsTOW 


againſt 
Jause. 


under this ſtatute recover money loſt by the bankrupt before his ; 


bankruptcy 3 ; now that determination mult have procceded on the 
ground of it's being a contract. 


The Court however gave the plaintiff | lows to withdraw the 
demurrer, and to take iſſue on the fact in the plea. _ 


(a) Vid. Turner v. Warren, 2 Str. 1079, | (e) 2 H. Bl. Rep. 308, 


85) Vid; Bower V. Booth, 2 Bl. Rep, 1226, 


The Preſident TY Scholars o& St. Fouls J College, 


Oxronp, againſ} Muncorr. 


ON the trial of this aQion for money had 3 received by the 
defendant to the uſe of the plaintiffs a verdict was taken for 


the plaintiffs with damages 166 U ſubje to the opinion of this 


Court on the following caſe. 


On the 21ſt of November 1791 IV. Grant, the tenant of. a farm 


F i ay » 
May 19th, 


A ſheriff's 


officer, being 


in poſſeſſion 
of the te- 
nant's effects 


under an out- 
lawry, made 
2 diftreſs for 


rent, ſold the 


goods lo diſ- 
trained, and 


afterwards 


'the outlawry 


was reverſed: 
ruled that 
the officer 
was liable to 


pay the produce. . goods to the landlord in an action far money had and en goods of a 
&nant are liable to a year's rent, notwithſtanding an quilavry uf a civil ſuit, 
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1797. of the county of Warwick was iſſued againſt Grant; on alt; 
22 the ſheriff on the 7th of May 1792 iſſued his warrant directed 

t. Joun's 

College. to the defendant and other perſons, commanding them to ſeize 
1 86880. the goods and chattels lands and tenements of Grant, ſo that the 
ſheriff might cauſe the ſame to be appraiſed and ſeized into his . 

majeſty's hands; under that warrant the defendant entered upon 

the farm in the occupation of Grant, and took poſſeſſion of all 

the goods and chattels that Grant then had upon the premiſes. 
Tbe ſheriff then ſummoned a jury to take an inquiſition by virtue 


of the writ on the 11th of May, but the inquiſition was then ad- 


journed to the next day, when it was taken. On the Ilith of 
May (the defendant being then in poſſeſſion of the farm and of 
the goods and chattels of Grant under the faid writ) the Reverend 


T. Welſh om behalf of the plaintiffs applied to the defendant, 
and informed him that a year's rent of the farm was due to the 


plaintiffs from Grant, and that he intended to diſtrain for it: the ; 3 
' defendant then offered to make the diſtreſs for the plaintiffs, and | 4 | 
ſaid he could do it as well as another; Mr. Me 1b then gave LL 
the defendant directions to make the diſtreſs, and accordingly on 
the 12th of May he diſtrained part of the effects already in his 
poſſeſſion under the writ, but not any of the crops. growing on 
the premiſes. Being himſelf an auctioneer, he on the 18th of 
May ſold by auction ſufficient to produce the 1667. due for rent 
and the expences of making the diſtreſs, and about a week after 
the ſale the defendant told Mr. We / that the buſineſs was all 
finiſhed, that he had lodged the money in the hands of his bankers, 
and it was ready whenever the College choſe to demand it. 
About a fortnight afterwards Mr. We! //þ applied to the defendant 
for the money, but the defendant then told him that he had had 
advice upon the buſineſs, that he apprehended the diſtreſs was 
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not legal, and he would not pay the money. The defendant 
continued in the occupation of the farm under the writ, and 
when the crops growing on the farm became ripe reaped them, 
and got in the harveſt. On the 4th of Ocrober 1792 the outlawry 
againſt Grant was reverſed. On the 24th of October a writ of 
- amoveas manus on the reverſal of the outlawry was iflued ; and 
on the 7th of November a warrant, iſſued by the ſheriff on the 
ſaid writ, was delivered to the defendant; and the defendant on 
the ſame day quitted the poſſeſſion of the farm, and the tenant 


re-entered, In July 1793 after the defendant had quitted the 
10 „ poſſeſſion 


IN THE, THIRTY-SEVENTH YEAR oF GEORGE III. 
poſleſſon of the farm Mr. Welſh again applied to him for the 


366/,, but the defendant refuſed to pay it, ſaying that he had ex- 


pended money in getting in the crops upon the farm, and if 


Grant would pay him for that expence he would pay the 1660 
to the plaintiffs. 


Vaughan, for the plaintiffs, admitted that the ; Satan 120 


and chattels of the tenant became forfeited and veſted in the 


crown immediately on the outlawry, and that the profits of the 


lands were veſted in the crown from the time of the inquiſition 
found; Britton v. Cole, Salk. 395 3 and therefore if the out- 
lawry had remained in force, as it preceded the diſtreſs, the 


goods ſeized would have been the property of the crown and 


lawry in civil actions is conſidered as in the nature of civil proceſs 
to compel an appearance to the ſuit. If the outlaw appears, 


pays all coſts, puts in ſufficient bail, and does every thing he 


can to put the plaintiff in as good a condition as he would have 


been in originally, the Court reverſes the outlawry upon motion 
without any writ of error.“ 4 Burr. 2549. The form of the 
reverſal is, © 7deo confideratum eft quod prædictus W. G. de utla- 


garid prædictd exoneretur, et ed occaſione non molgſtetur in aliquo nec 


gravetur, fed fit et eat inde quietus Ac. Co. Entr. 689 ; Lill. Entr. 


465, The effect of the reverſal then is to reſtore the party as 
tuyy and completely to all his rights and all his property as if 


no proceſs of outlawry had ever iſſued. ' Perhaps the plaintiffs 
might have objected at the trial to the production of the record 
of outlawry, becauſe after the reverſal it ceaſed to be an operative 


judgment. After a judgment of outlawry is reverſed, the tenant may 
maintain treſpaſs for any injury done to the land by a ſtranger dur- 


Eliz. 270; or he may maintain an ejectment, and lay the demiſe 


that the termor ſhould have his term again, for the outlawry 


being reverſed it was as if there had been no record, and the 


[ 


(a) Cro. Elis. 278. | 


Vol. VII. | . | 3 X | __ | Queen's | 


not of the tenant. But it appears in the caſe that the judgment 
of outlawry has been reverſed ; and therefore it becomes material 
to conſider the effect of a reverſal of ſuch a judgment. Out- 


ing the outlawry ; Manville” s caſe, I3 Co. 21, 22; Ognell's caſe, Cro. 


during the time of the outlawry, or bring trover ſor the goods 
even againſt the ſheriff after he has ſold them. In Eyre v. Mood 
Ene (a), where on an outlawry againſt a termor for years the term 

was ſeized and ſold, two Judges, againſt the opinion of one, held 


1797. 
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St. Joun's 
College 


againſt 


Moxcor r. 
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property of the party all the time.“ Then if the goods were 
the property of the tenant, the diſtrets made on behalf of the 


of the ſale. But, ſecondly, even if the diſtrefs were illegal, it is 


| which he ated. This being an action for money had and re- 


the plaintiffs had employed any other perſon to levy the diſtreſs, 


the ſheriff's officer, To whoſe uſe was the money received, if 
not to the plaintiffs ? It could not be received to the ufe of the 


againſt the tenant the property of the goods ſeized was veſted in 


lawry was pronounced; and the caſes cited for the plaintifis 


' CASES IN. EASTER TERM 


— 


Queen's 3 intereſt was but conditional, that i is, good if the outla 
were good. The fame doctrine as to the Queen's title being con- 
ditional is alſo to be found in Buckley v. Wilkinſon, 2 Show, 66; 
Hoe's caſe, 5 Co. 90. b; and in Shin, 615. where Lord Holt fag 3 


« when the outlawry i 1s reverſed, Ty, relation the money was the 


plaintiff was legal, and the plaintiff is entitled to the Produce 


not competent to the defendant to diſpute the authority under 


ceived, the plaintiffs are entitled to recover the money that the 
defendant has received for them and cannot in conſcience retain, 
The defendant voluntarily acted as the agent of the plaintiffs ; in 
receiving the money, and he cannot now fheiter himſelf under 
the other character that he ſets up, that of ſheriff's officer. If 


it would not bave been competent to him to avall himſelf of the 
rights of any other perſon as againſt them; then neither can the 
defendant be permitted to do ſo, though he happen alſo to be 


x 


crown, becaule the reverſal of outlawry has extinguiſhed all title 
in the crown. If received to the uſe of the tenant, the goods by 


the ſale of which the money was produced were. the g of the 
tenant, and then the diſtreſs was legal. 


Romilly for the defendant. By the judgment of outlawry 
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the crown, and therefore they were not liable to the plaintiffs 
diſtreſs. © By the outlawry the plaintiff recovers nothing, but 
the King taketh the whole benefit thereof.” Co. Lit. 288. ö. In 
R. v. Baden (a) the ſame point was eſtabliſhed, though the coun- 
ſel for the plaintiff in error attempted to take a diſtinction between 
an outlawry in a civil and a criminal ſuit. As to the effect of 
the reverſal of outlawry ; it only puts the defendant in outlawry 
in the ſame ſituation in which he was when the judgment in out- 


eſtabliſh that doctrine: but the party is not put in the ſame ſitu- 
ation if during the outlawry the goods conſe be deveſted out of 


Show, P. C. 72. 5 
{#) Show * bim 
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bim by any intermediate proceſs; a deciſion i in- favor of the 


plaintiffs would be productive of great injuſtice, for the te- 


nant could not replevy the goods when they were taken, or 


make any defence to the diſtreſs on account of the judgment of Mvuzcorr. 


 outlawry then outſtanding againſt him. The caſe cited from Coke 
ſhews that the tenant might have maintained trover for theſe 
goods; and if ſo, he is of courſe entitled to the produce of them 


now they are fold. With regard to Eyre v. Woodfine, which was 


cited to ſhew that a termor might recover his term after the out- 
jawry was reverſed ; it does not. prove that an ejectment brought 
againſt a tenant during the term would have been made good by 
the reverſal of the outlawry.. And Haoc's caſe ſhews that there 


could be no property in the tenant during the outlawry, But, 
ſecondly, it is ſaid that the defendant having acted for the plain- 


tiffs cannot ſet up this defence; and it was aſked to whoſe uſe 
was the money received by the defendant ; the anſwer is, that it 


was received to the uſe of the crown during the outlawry, and 


to the uſe of the tenant after the outlawry was reverſed. If the 
tenant were to ſue the defendant for the produce of theſe goods, 


the latter could wks no defence, as is manifeſt from the caſes 


cited by the plaintiffs; therefore Ke ought not to be anſwerable 
in this action alſo. | 

Lord Kenyon, Ch. J. This is a moſt diſhonourable defence 
to the aQtion.. I will not conjecture for what purpoſe the out- 
lawry was contrived, or whether or not there was any colluſion 


between the parties in order to turn all the profits of this farm 


into an improper channel; it is ſufficient to ſay that the outlawry 


turns out to be wrong from the beginning; and if the goods on 


the farm were not duly in cſfodid legis, they are clearly anſwer- 
able to the plaintiffs for rent. At the time when the college 
made this diſtreſs, they found the defendant in poſſeſſion of the 
tenant's goods under this ſuppoſed outlawry; the defendant, per- 


haps looking forward to the time when the outlawry would turn . 


out to be invalid, ſaid to the plaintiffs I am already in poſſeſſion 
of the tenant's goods, and I will make the diſtreſs for you ;” 


he accordingly made the diſtreſs, ſold the goods, and now has 


the money in his hands, and yet objects to paying it to the 


plaintiffs, becauſe he ſays that by means of the outlawry the 


property in the goods was deveſted out of the tenant. 'But the 


_ outlawry is reverſed; there is now no incumbrance on the goods; 
and in point of honeſty and of law the defendant ought to pay 


this 
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1797. this money to the plaintiffs. It would be a bene b to a laws | 
WT 1 of the land if on this queſtion the mind could deliberate. There 
d College is not even a ſemblance of argument in point of reaſon in the 
Fe defence; and the artificial reaſoning of the defendant is cut up 
by the roots by the arguments and authorities - cited on behalf 
of the plaintiffs. I am glad to find that the law falls in with the 
Juſtice of the caſe, and that the.plaintiffs are entitled to recover, 
' ASHHURST, J. The inſtant this outlawry was reverſed, the 
judgment of outlawry became mere waſte paper, and the rights 
of all the parties were reſtored to the ſame ſituation as if no out- 
lawry had taken place. In this caſe the defendant made this 
diſtreſs for the plaintiffs at his own requeſt ; and having received 
the money he objects to pay it over to his employers on another 
account with which they have no concern: but having taken upon 


himſelf to act as their bailiff, and the bar which before exiſted 


being now removed by the reverſal of the outlawry, it appears 
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. that he has received money for the uſe of the plaintiffs, which in 
r conſcience he is not entitled to retain merely on account of his 
bl having ſome demand on the tenant. And with regard to that 
4 demand, the defendant is not without a remedy, for if during 
it ” the time he was in poſſeſſion under the outlawry he was put to 
HY any expence in reaping and getting in the crops he may maintain 
4 an action againſt the tenant to recover thoſe expences. 

9 Gros, J. declared himſelf of the ſame opinion. 

4 LAWRENCE, J. The defendant's counſel has taken it for 

| granted that there is no diſtinction in this reſpect between an 
7 outlawry at the ſuit of the party and in the caſe of the King. 
N But in Greaves v. D' Acaſtro (a), R. v. Southerby (O), and R. v. 
3 Pritchard (c), a diſtinQion is taken between. proceedings at the 
by ſuit and for the benefit of the crown (d) and an outlawry in a 
1 civil ſuit; and in the latter inſtance it was ruled that“ the land- 
By lord ought to be ſatisfied a year 8 rent, becauſe a capias utlagatum 
7 (a) Bunb. 194. „ r erer all rent due not exccediog one 
4 5 (6) I. 5. | year's rent. And /e#. 8. contains a pro- 
41 (c) Ib. 269. | | viſo that nothing in the act ſhall extend to 
7 (4) By ſtat. 8 An. c. 14. _ 1. it is-enaQ- | let hinder or prejudice her majeſty her beirs 
5 ik ed that no goods on any meſſuage lands or ſucceſſors in the levying recovering or 
* Ke, leaſed for lives years &c, ſhall be | ſeizing of any debts fines penalties or for- 
f . liable to be taken by virtue of any exe- | feitures ; but that it ſhall be lawful for her 
* © cution, unleſs the party at whoſe ſuit the | majeſty &c to levy recover and ſeize ſuch 
3! th execution is ſued out ſhall before the remo- | debts fines penalties and forfeitures in the 
Ps val of ſuch goods from off the premiſes by | ſame manner as if the act had not been 
1 5 Virtus of ſuch execution or extent pay to made. Ds wk 
| * : L . 8 | | 1 at 
3 


fi 
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at the ſuit of the party is to be conſidered only as a private exe- 


cution.” And therefore, even if this outlawry had not been 
reverſed, the aa would. have been entitled to a year's rent. 


Poſtea to the Plaintifis. 


Barnes againſt TROMPOWSKY. 


Drur on a charter- party of affreightment not wes ſeal. 
The charter-party, being produced at the trial at York before 
Rooke, J. appeared to be dated the 26th September 1795, and 


ſigned by the name of M. Trompowſty, and attefted by one 
Knieriem, whoſe ſeal as a ſworn broker was affixed to the in- 
ſtrument. A witneſs was called, 'who was a merchant reſiding at 


: Hull long converſant in the Rufſia trade and in habits of cor- 


reſpondence with the defendant, and who: proved the {1gnature to 


the charter-party to be his handwriting; he alſo proved that 
eight years ago a ſworn broker named Knieriem was living and 


reſident at Riga, and he had not heard of his death. Another 
witneſs proved that he knew Knieriem acting there as a broker in 
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1790; but neither of theſe witneſſes knew his handwriting. After 


the plaintiff had gone through his whole cafe, it was objected, 
amongſt other things, that the charter-party was-not duly proved : 
but the learned judge thought there was ſufficient evidence to go 


to the jury; and the plaintiff recovered. a verdict. A rule was 


obtained on a former day in this term calling on the plaintiff to 
ſhew cauſe why the verdict ſhould not be fet afide and a new 


trial had on the. ground of this as well as ſeveral other objections, 


which were ſtated ; but the Court deſired the plaintiff's counſel 
on ſhewing cauſe to confine themſelves to this objection. 


Law, Chambre, and Raine, ſhewed cauſe againft the rule 3 
contending that under all the circumſtances this was the beſt 
evidence within the power of the plaintiff to produce. In Sire 
v. Bell (a), where the party could not examine the ſubſcribing 


witneſs to a bond by reaſon of his intereſt in the cauſe, proof 


of the handwriting of the obligor was held ſufficient, By parity 
of reaſoning the ſame mode of proof onght to be received here; 
for the witneſs lives at Riga, and cannot be compelled to attend 
by any proceſs; he might. equally refuſe to be examined if a 


gommiſſion were ſent out; and that mode of examination has 


fallen into diſuſe from che heavy expence and difficulty ſag 


(a) Ante, 5 vol. 371. 
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CASES IN EASTER TERM 


it. Beſides, proof of. the handwriting of the cubleribing witneſs 
is only a medium of proof of the handwriting of the contracting 
party; and as this inſtrument is not under the ſeal of the con- 
tracting party himſelf, but has it's force from his ſignature only, 
this proof is ſufficient. In the proof too of foreign inſtrumentz 
more latitude has been allowed than in general caſes between ſub- 
ject and ſubject. Even where the ſubſcribing witneſs, though a 

ſubject, had been abſent in the Eaft Indies (a) for five years, Lord 
Mansfield held in Coghlan v. Williamſon (b) that proof of the 
obligor's handwriting and of his admiſſion of the debt was ſufficient, 


And upon a motion for entering a nonſuit the Court concurred 
with his Lordſhip, the point being given up by the defendant's 
counſel, upon the ground of his admiſſion of the debt. | 
Gibbs, Heywood MN and aan contra, were Ropped by 
the Court.. 
Lord KENYoN, Ch. J. We ought not to ſuffer this point to be 
called in queſtion ; ; it is too clear for diſcuſſion. I do not ſay that 
proof of the handwriting of the contracting party is not under 
any circumſtances ſufficient where there is a ſubſcribing witneſs; 
as if no intelligence can be obtained reſpecting the ſubſcribing 
witneſs after reaſonable inquiry has been made; but here the 
witneſs is a known perſon reſiding at Riga. Generally ſpeaking, 
every inſtrument, whether under ſeal or not, the execution of 
which 1s witneſſed, mult be proved in the ſame manner, regularly 
by the witneſs himſelf if living; if dead by proving his hand- 
writing; if reſiding abroad by ſending out a commiſſion to ex- 
amine him, or at leaſt by proving his handwriting, which laſt 
indeed is a relaxation of the old rule, and admitted only of late 
years. I remember the caſe alluded to which was tried at 
Guildhall, where the ſubſcribing witneſs being domiciled in a 
foreign country Lord Mansfield permitted evidence to be given 
of his handwriting. 


_ 
3 


149 
L * 


= 
XX 
” 


That opinion was received with approbation 
at the time on account of the neceſſity and convenience of the 
caſe; and I myſelf have adopted it in caſes which have been tried 
before me (c). The ſame medium of proof has alſo been admitted 
5 where | 


(a) Vid. 26 Geo. 3. c. 57. J 38. by which 
deeds executed in the Eaf Indies and atteſt- 
ed by witneſſes there are made evidence on 
proof of the handwriting of the parties and 
of the witneſles, 

(5) Dougl. 93. 

(e) Wallisv. Delancey, Sittings at 17 e/tmin - 
ſer, 13th Feb. 1790, cor. Lord Kenyon — 


Debt on bond dated in 1774, which had | 


in America to the plaintiff, who was averred 


it was proved thus; evidence was given of 
ſubſcribing witneſſes, who was in Americas 


| cient without proviog alſo the handwriting 


been executed by the defendant at New Tor 


to be truſtee of Sir Frederick Haldinan. 
There were two witneſſes to the bond, and 


the handwriting of Rivington one of the 
Objection was taken that this was not ſuf · 


of the obligor 3 - and Lord Kenyon being of 


that opinion, it was proved accordingly 
2 
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15 


« received 


here the ſubſeribing witneſs has been ſought for and could not 1797 | 
be found, ſo as to furniſh a preſumption that he was dead. But £ 3 
ARNES 173 
the rule has never been relaxed further than theſe inſtances; and again 1 
there is neither neceſſity nor convenience in doing ſo. The caſe eee | 5 
of Swire v. Bell went on the ground that the ſubſcribing witneſs 1 
| was intereſted at the time of the execution and alſo at the time of | K 
trial. 3: 
ASHHURST, J. Ke faine: opinion. HW: 
 GRosE, J. Where there is a ſubſcribing witneſs the parties ke 
thereby agree that the proof of their ei ſhall be made 1 
through that medium. HY 
LAWRENCE, J. Even in iknowlexament by the obligor | 19 
himſelf has been held not to be ſufficient evidence on the plea | 1 
of non eft factum (a). 13 
: -Rinles abſolute, 1 
(a) Abbot v. Ft Doagl, 216. 1 
＋. YTB again GLops 7 3 Sheriff of Mo- 3 BY 
DLESEX. FE 
His was action on 0 29 (a) Els, c. 4. 10030 the therif Cot . due 1 
o the plain- 1 
for treble damages for taking more upon a levy of execution tiff ho ” : . 
5 = * oO | DE 5 | covers treble We 
upon the plaintiff's goods than the fees allowed by that act. damages in 1 
5 2 I . an action on 1 
The declaration after ſetting forth the neceſſary proceedings in the 29 Ex. c. 4. FE 
former ſuit (5) ſtated that © nevertheleſs the defendants not regard. 283% rhe Ws 
ing their duty nor the ſtatute in ſuch caſe made and provided, taking more 1 
1 8 than the fee . 
| allowed by 1 
that ſtatute on toying under an execution againſt the platotiff's goods. 1 
(a) In 1 Salk. 331. it is ſaid that it ap- | (6) vide the PIE of fach declaration i in [ 
pears by the Parliament Rolle to hare paſſed Woodgate v. Knatchbull, ante, 2 vol. 148. and i 
in the 28 Eli. 1 a v. Leak Pare ante, 6 vol. 771 | I 
2d ObjeQtion that the La of V. 8 not now be 3 in England ; all which | 
Moreton the other ſubſcribing witneſs ſhould | was urged by Erfiine againſt the admiſſion - l 
alſo be proved, and that he alſo was abroad | of the proof. But Lord Kenyon held it ſuf- 1 
or dead; otherwiſe non conſtat but he ficient; for this being the caie of a foreign, | [F 
might bave been ſubpœnaed here, Lord | tranſaction, though perhaps the evidence | | 
Kenyon thought that ſome evidence of that | was capable of being more perfect, yet it was 1 
fort was neceſſary. Whereupon the plaintiff | ſufficient and reaſonable evidence to go to 4 
proved that there had been a man of the the jury at leaſt, unleſs it were rebutted by "Vi 
vame of Moreton who had lived as'® clerk | ſome evidence on the other fide. The ex- 1 
with Rivington the other ſubſcribing wit- | pence of ſending out a commiſſion would: che | 
neſs; but it could not be: proved that his | ſaid) in many caſes be more than the value | 
name was William, or that i it was the hand- of the ſum in diſpute. | 
En, of that Moreton, or that that Moreton | © 5 
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1797. received and took of the plaintiff for executing the fad | 
—— execution more or other confideration and recompence than in 
Sat the ſaid af is limited and appointed in that behalf, vis, 155, 6d. 
more than in the ſaid act! is limited, whereby the plaintiff is 
* endamaged and aggrieved | to the amount of the ſaid 1 $8. 6d.; 
©, contrary to the form of the ſtatute” 8c. The plaintiff obtained 

a verdict, and had judgment for his treble damages under che 
. and the Maſter taxed coſts for him. ' 
Lewes moved that the Maſter might review his taxation, con- 
Mang that no coſts were due in this caſe under the ſtat. of 
Gloucefler(a), and none were given by the act of Elizabeth, on 
which the action was framed. The rule is laid down in Pl lfold's . 
caſe 10 Co. 116. that where a man either before or by the ſtatute of 
Glouceſter could not recover damages, if a ſubſequent ſtatute in a 
new caſe give damages either ſingle double or treble, there the | 
plaintiff ſhall not recover coſts, for the act creates and gives 

a recompence where none was given before. Now this is not an 
action for extortion for which damages might have been re- 
covered before, but for taking more than the ſpecific recompence 
given by the ſubſequent ſtatute of Elixabethb. The caſes (b) which 
have been lately determined on this point were caſes in which gene- 
ral damages were recovered for injuries which the parties might 
hare ſuſtained before the ſtatute of Gloucefter, though the particular 
remedies were given by ſubſequent ſtatutes : but the flattite of 
Elizabeth for the firſt time created a particular duty in the ſheriff 
not to take more than a certain fee, and gave a new remedy for 
the breach of it to the party grieved. | | 
Lambe was to have ſhewn cauſe againſt this rule 3 in the firtt 
inſtance: but | * 
The Court were clearly of opinion that there was no foundation 
for the motion ; for that the rule was eſtabliſhed in a variety of 
caſes, Witham v. Hill (c), Jackſon v. The Inhabitants of Calefworth, 
Ward v. Snell (d), and Creſwell v. Hoghton, that where by any 
act fince the ſtatute of Glowcefter an action is given to the party 
grieved he is entitled to coſts if he ſucceed, though he had 
NO remedy before ſuch at, And therefore they 


Refuled the rule. 


{a) 6 Ed. 1. c. 1. Hegbton, ante, 6 vol. 355» 
(5) Jackſon v. The Inhabitants of Cal. (e) 2 Will. i. | 
worth, ante, 1 vol. 71. and Creſwell v. (4d) 1 H. Bl, Rep. 10. 
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MARRIOTT against e 


Tur defendant formerly brought an action againſt the pre- 
ſent plaintiff for goods ſold, for which the plaintiff had 
before paid and obtained the defendant's receipt; but not being 
able to find the receipt at thut time, and having no other proof 
of the payment, he could not defend the action, but was obliged 
to ſubmit and pay the money again, and he gave a cognovit for 
che coſts. The plaintiff afterwards found the receipt, and brought 
this action for money had and received in order to recover back 
the amount of the ſum ſo wrongfully enforced in payment. But 
Lord Kenyon was of -opinion at the trial that after the money had 
been paid under legal proceſs it could not be recovered back 
again, however unconſcientiouſly retained by the defendant, 


though the cafe of Moſes v. Macfarlan, 2 Burr. 1009, was re- 


ferred to; and thereupon the plaintiff was nonfuited, 
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Saturday, 
May 20h, 


Where mo- 
ney has been 
Paid by the 
plaintiff to 
the defend- 
ant under the 
com pulſion 
of legal pro- 
ceſs which 


1s afterwards 
diſcovered pot 
to have been 


due, the 
plain tiff can- 
not recover 
it back in an 
action for 
money had 


0 and eee 


Gibbs now moved to ſet aſide the nonſuit and 10 grant a 


new trial; relying on a ſubſequent caſe of Liveſ ay v. Rider, E. 


22 Geo. 3. B. R. where on a ſimilar motion the Court held ſuch an 
action maintainable. 


in order that the queſtion might be ſettled. 

Lord Kenyon, Ch. J. I am afraid of ſuch a precedent. 
If this action could be maintained I know not what cauſe of 
action could ever be at reſt, After a recovery by proceſs of 


law there muſt be an end of litigation, otherwiſe there would be 


no ſecurity for any perſon. I cannot therefore conſent even to 


grant a rule to ſhew cauſe, leſt it ſhould ſeem to imply a doubt. 
It often happens that new trials are applied for on the ground of 


evidence ſuppoſed to have been diſcovered after the trial; and they 


are as often refuſed: but this goes much further. 


Asununsr, J. of the ſame opinion. 
Grosx, J. 


if we were to open a door to parties to try their cauſes again 
becauſe they were not properly prepared the firſt time with their 
evidence. Of the general principle there can be no doubt; and 
though the laſt caſe cited ſeems to throw ſome ambiguity upon it, 


And he preſſed for the opinion of the det 


It would tend to encourage the greateſt negligence 


yet ſome of the politions there ſtated (a) are ſo entirely repug- 


nant to every principle of law, that I have leſs difficulty 1 in dif- 
| regarding the whole authority of 1 it. 


(a) Which his Lordſhip al from the note of it, 
34 
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276 SES IN EASTER TERM. 
1797. LAWRENCE, . the caſe alluded to be law, it goes the length 
"Jo . of eſtabliſhing this, that every ſpecies of evidence, which was 
Al againſf© omitted by accident to be brought forward at the trial, may ſtill 
Huron. 
| be of avail in a new action to overhale the former judgment; 


Which i is too ee to be ſtated. 
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ann ME A ˙ tn bt 


1 
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5 Rule refuſed. 
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Saturday, GED : Hanynn againf CARR. 
May 20th. £ 


1 RESPASS for ſeizing” and carrying away a ſhip's anchor 


warden tak- 
bo gr ey at Liverpool. It appeared at the trial before Rooke J. at the 


1 laſt aſſizes for Lancaſter that the defendant, who was a ehurch- 
re UNCETA 
warten of warden, took the anchor in queſtion as a diſtreſs for non-payment 


ae | 
Jah ww OEM poor rate under a warrant of magiſtrates which was pro- 


the protect 
+ oo duced. Whereupon it was contended on behalf of the defendant 


ah —_ that this action could not be maintained againſt him alone, 


ans, 45 1 but that the magiſtrates under whoſe authority he had acted 
made de len d- 
antswith ought alſo to have been made defendants under the 24 C. 2. 
him in aa 


. by which it is enacted © that no action ſhall be brought 


treſpaſs. 
| Thearecdog againſt any conſtable, headborough, or other Meer, &c. for 


of ſuch war- 
tint bythe: any thing done in obedience to any warrant under the hand 
d is or ſeal of any juſtice of the peace, until demand i in writing 
A judicia 
and not a hath been made &c by the party intending to bring ſuch action 


migiſterial 


act; and they &c of the peruſal and copy of ſuch warrant, and the ſame has 


ought fel been refuſed &c; and in caſe after ſuch demand and compliance 


ue ty _w_ : therewith &c any action ſhall be brought againſt any ſuch conſta- 

| ear wna e 

has to ſayin ble headborough or other officer '&c without making the Juſaces 
his defence. 
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who ſigned or ſealed the ſaid warrant defendants, that on pro- 
ducing or proving ſuch warrant at the trial of ſuch action the 
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jury ſhall give their verdict for the defendant, notwithſtanding 
any defect of juriſdiction in ſuch juſtices &c.“ The learned 
Judge thought that a churchwarden diſtraining for a poor's rate 
was not within the protection of that ſtatute, and overruled the 
objection. The defendant then entered upon his defence, upon 
which many other queſtions aroſe, which are unneceſſary to be 
here ſtated as the judgment of the Court was confined to the 
objection firſt mentioned. The jury found a verdict for the 
plaintiff under the Judge's direction for the value of the diſtreſs, 
with leave to the defendant to move to enter a nonſuit if the 


Court 3 the objection fatal. 5 
. „ a -Cockelt, 
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Cockell, Serjt. accordingly on a former day in this term obtained 

a rule niſi for that purpoſe; ſaying that there was no diſtinction 

in this reſpect between a churchwarden acting under the warrant: 

of magiſtrates in diſtraining for a poor- rate or under an order of 

removal. In all caſes he is in the ſituation of any other officer | 
on whom a duty is thrown by law which he is bound to execute. 

Ile is not therefore in the ſituation of a party acting in his own 

cauſe ; nor are the juſtices bound to grant the warrant of diſtreſs 

merely on his application : it is their duty to ſummon the party 
firſt, and hear what he has to ſay againſt it; and they muft firſt 
ſatisfy themſelves that the rate has been regularly made and pub- 
liſhed, and a proper demand made upon the party. The Court 

lately refuſed to grant a mandamus to juſtices in Cumberland (a) tio 
iſſue a warrant of diſtreſs before they had ſummoned the par 2 
and heard what he had to object. Beſides it appears from a re- 
view of the ſtatutes that the Legiſlature had this deſcription of 
officers - particularly within their view in affording protection to 

thoſe who were charged with the execution of procels, The 
7 Jac. 1. c. 5. firſt gave protection \ e © juſtices. of peace, mayors 

or bailiffs of cities or towns corporate, headboroughs, portreeves, 

conſtables, tythingmen, and collectors of ſubſidies and fifteenths,” 


iſſue and give the ſpecial matter in evidence, expreſsly extends the 
remedy to © churchwardens and overſeers of the poor,” * doing 
any thing touching their offices.” Then the. 24. Geo. 2. c. 44. / 6., 
which requires the juſtice who granted the warrant to be joined 


ſtatutes being made in pari materia are to be conſtrued together; 

= and the two former acts ſhew who are meant by the term officers 

8 I in the laſt act. And he referred to the caſe of Nutting v. 

= Fackſon (ö), where it was expreſsly holden that an overſeer = the 

poor diſtraining for the poor's rate under the juſitices' warrant is 
within the protection of the act of Geo, 3 5 

Law, Chambre, Heywood, and Scarlett, now ſhewed ns kt 


action, and conſequently that the churchwarden Was not within 


(a) R. v. 1 and another, ante, 6 vol. () FE. 1 Silke 3. Bull. N. P. 24. 
198. 1 + 4 (e) 2 Blue. Rep. 133o. 


— 


the 


The 21 Fac. 1. c. 12., which enables officers to plead the general 


with the officer who executed it, includes all officers generally 
who a& under the warrant or order of a magiſtrate. Theſe 


3 the rule; and relied on the caſe of Mikoard v. Cafin (e), as 
he q ſhewing chat it was not neceſſary to join the magiſtrates in this 
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272 , _ -CASES IN FASTER TERM , 
1797. the protection of the act of Geo. 2. on this occaſion, The ground 
4 Nc on which the contrary doctrine is contended for is that magiſtrates 
again have the ſame diſcretion to grant warrants in this as in other 
caſes: but it was holden otherwiſe in that caſe; for the Court 
there ſaid that the juſtices have only a ſpecial JuriſdiQion upon 
the application of the overſeer to enforce the payment of a tax, 
which he (the overſeer) is preſumed to have regularly made. 
This conſtruction is alſo warranted by the proviſions of the 
43 Elis. c. 2., which directs the churchwardens and overſeers 
to make the rate with the approbation of two juſtices, and that 
it ſhall be lawful for the churchwardens and overſeers by warrant 
from two juſtices to levy the aſſeſſment by diſtreſs. And by 
. 19. in caſe any action ſhall be brought againſt the officers for 
taking the diſtreſs, they may either plead not guilty or juſtify and 
ſtate the truth of the caſe; and upon iſſue joined the whole mat- 
| ter ſhall be given in evidence; and upon verdict for the defendant 
or a nonſuit, the defendant ſhall recover treble damages by reaſon 
of the wrongful vexation. Now if the churchwardens and over- 
ſeers are within the act of Geo. 2. they can never recover their 
treble damages given to them by the ſtatute of Elizabeth, though 
they may have been wrongfully vexed; for ſuch damages are only 
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given upon a hearing of the merits, but under the act of Geo. 2. 


the merits of their caſe can never be entered into; foe they are 
entitled to an acquittal upon the mere e nien of the warrant. 


The Legiſlature themſelves ſeem to have explained by the other acts 
of parliament which have been mentioned that they did not in- 


tend to include © churchwardens and overſeers of the poor“ with- 
in the words, © or other officer, in the ſtat. 24 Geo. 2. For the 
title of the ſtat. 7 Tac. 1. c. 5 is © an act for eaſe in pleading &c 
in actions &c. againſt juſtices mayor's conſtables &c. and cer- 
tain other his majeſty's officers ;”* and the Legiflature being aware 
that thoſe general words did not extend to churchwardens and 
overſeers of the poor found it neceſſary to include them by a 
ſpecial proviſion in the 21 Jac. 1. c. 12. Therefore the words 
« or other officer” following“ conſtable headborough” &c mul 
be taken orily to mean other officers e) aſdem generis, namely, peace 
officers. Beſides, it is more reaſonable that the overſeers whole 
act in making the rate is to be enforced by the warrant ſhould 
try the legality of it at their own charge, than that they ſhould 
throw the onus of the litigation on the magiſtrates, who are mere 


formal parties, and have not competent means of informing them- 
. 10 „ {elves 
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| ſelves of the legality of the rate. It is no anſwer to ſay that they 
may and ought to ſummon the party before they grant a warrant 
of diſtreſs againſt him; for in this inftance they act miniſterially; 
and the party may afterwards diſcover objections to the rate of 
which he was not apprized at the time: but the overſeers muſt 
know whether they have made a legal rate or not, and it 
is their own fault if they have not. In R. v. The Juſtices 
of Middleſex (a) the Court granted a mandamus to juſtices 


to ſign a warrant of diſtreſs for levying a poor-rate, although 


it was urged that it had been uſual to grant a ſummons firſt, 

which the Court thought not neceſſary, it not being required by the 
act. And Mr. J. Fofler put it on the ſame footing as the allow- 
ance of a rate, which 1s admitted to be an act merely miniſterial. 
Soin a late-caſe of the King v. The Juſtices of Glouceſter (5), upon 
a mandamus to grant a warrant of diftreſs, the magiſtrates think- 
ing that they had a diſcretion returned that they were of opinion 
that the place in reſpect of which the party was rated was not 


within their juriſdiction; but the Court quaſhed the return as in- 
ſulſicient; and finally an iſſue was directed. The poor's rate be- 


ing the act of the overſeers greatly diſtinguiſhes their caſe from 


that of conſtables or ſuch other officers who are mere inſtru- 
ments in executing the warrants of magiſtrates on other occaſions, 
and who have no diſcretion to judge of the propriety of the applica- 


tion on which the warrant iſſued, and cannot refuſe to execute it. 
Whereas an overſeer has both the opportunity of forming ſuch 
judgment in the firſt inſtance, and is not afterwards bound to exe- 
cute the warrant if he is ſatisfied of the illegality of it: he is 


throughout the principal mover in the buſineſs. If the Court 


ſhould determine that ſuch officers are to be protected at the ex- 


pence of the magiſtrates, it will load the latter with a burthen- 


ſome reſponſibility, and will render the former more negligent in 
their endeavours to make a proper rate, who alone have com- 
petent information upon the ſubject. This conſtruction will de- 
feat the beneficial object of the act of Geo. 2., which was to pro- 
tect mere miniſterial agents, and to throw the onus of defending 
the act complained of on the party who had the opportunity of 


exerciſing his judgment on the caſe, which in this inſtance 1s 
the churchwarden and not the magiſtrates. 


(a) E. 19 Geo. 2. 1 Conſt. 207. \ 4 208. 


Eater term following, ſtating that it ap- ceſter. 


Vor. VII. 4A 


| peared LEE that the lands rated did not 
( The mandamus iſſued in Hilary term lie within that part of the pariſh of St. 
1791; and the juſtices made a return in | Nicholas which-was in the e of Glogs 
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HARPER 


againſt 


CARR. 


CASES IN EASTER TERM 


Lord Kenyon, Ch. J. (Ropping Gockell Serjt. and Topping in 
ſupport of the rule.) I will not enter into a conſideration of the 


other queſtions about the legality of the rate, the only queſtion 


here is whether or not we ſhould put the conſtruction on this very 
beneficial ſtatute that the Legiſlature intended it ſhould receive, 


The act provides that, when a warrant is granted to the Inferior 
deſcriptions of mankind who cannot judge of the propriety of 


it, they ſhall not be haraſſed with actions for executing it, but 


that the magiſtrate who granted it ſhall bear the reſponſibility 
himſelf. It is objected however that the ſtatute does not extend 
to churchwardens and overſeers, but is confined to the officers of 
the peace: but if that be the meaning of the ſtatute all mankind 


have been acting under a miſtake ever ſince it paſſed for it has 
always been extended to ſurveyors of the highways, who have an 


extenſive juriſdiction on the ſubject of the highways. In Willen 
v. Lord Halifax it was indeed decided that the act did not extend 
to one of the King' 8 meſſengers, and there it was ſaid that it was 
confined to thoſe who were obliged to take upon them the execu- 
tion of offices of this deſcription without any reward. Nor can 
it be doubted but that it extends to overſeers of the poor in ſome 


* s 4. 3 . ; . | 
inſtances, e. g. in executing an order of removal. In one of the 


acts of parliament (a) the deſcription is © conſtables and certain 


other his majgſiy r officers : but in this ſtatute the latter expreſſion 


18 e and it ſpeaks of“ conſtables, headboroughs, or other 
officers,” acting in obedience to any juſtice's warrant. I will not 


now enter into an examination of the caſe of Miward v. Caffin, 


-becaule that was decided on the form bf the action, a replevin, 
to which it was ruled that this ſtatute did not extend: had it not 
been for chat deciſion I ſhould have thought that the act did 4 


tend to a replevin; and certainly convenience requires that it 


mould, otherwiſe it is in the plaintiff's power to evade the pro- 
viſions of the act by adopting a particular mode of proceeding 


which depends on his own choice. Perhaps however it may be 
-ſhewn on examination that that caſe was rightly decided, whatever 
my doubts may have been about it. Then it was ſaid that ju. 


tices of the peace act miniſterially in granting a warrant of di 
treis for non-payment of a poor rate in the ſame manner as when 
they allow a rate, and a dictum of Mr. J. Fefter has been alluded 
to in ſupport of it: but it is obſervable that neither of the other 


(a) See the preamble to 7 Fac, 3 5. =” 
| - three 


IN THE THIRTY-SEVENTH YEAR OF GEORGE UI. 


three judges thought the two caſes alike ; and I think that the caſe 
of allowing a poor-rate is the ſingle inſtance in which the juſtices 


act miniſterially; but there the allowance alone does not put the 


rate into a ſtate to be enforced, for it is ſtill open to an appeal by 
any perſon who thinks himſelf aggrieved. But in the inſtance of 
granting a warrant of diſtreſs the juſtices exerciſe a diſcretion 
after inquiring into the circumſtances of the caſe. It is an efſefſtial 
rule in the adminiſtration of juſtice that no man ſhall be puniſhed 
without being heard! in his defence; the party muſt be ſummoned 
before a warrant of, diſtreſs is granted, as we decided in R. v. 
Benn; and on that ſummons many circumſtances may appear to 
ſhew that a warrant of diſtreſs ought not to be granted, I will 


not even ſuggeſt what my opinion is reſpecting the validity of 


this rate, becauſe it is not neceſſary to the deciſion of this caſe: but 
Lam very clearly of opinion, on the preliminary point, that the 
magiſtrates who granted the warrant ſhould have been made par- 
ties to the ſuit, and that all thoſe other ſteps ſhould have been taken 
that the ſtat. 24 Geo, 2. requires. 

ASHHURST, J. This is a very wiſe proviſion made for the 
protection of all inferior officers acting under the warrant of a 
juſtice of the peace; and on this ground I am of opinion that the 
| magiſtrates ought to have been made defendants in the cauſe. 
The caſe of Nutting v. YFackſon | is a deciſion directly in point. 

Grosx, J. I remember the caſe of Nutting v. Jackſon, which 


_ underwent a great deal of diſcuſſion, and the determination of 


which was ſatisfactory to every perſon who heard it. And that 
was not the firſt determination on the point; for Mr. Lucas, in 
argument, cited a caſe in 1770 before Lord Ch. Juſt, Wilmot who 


decided at niſi prius that an overſeer of the poor was an officer 


within the meaning of the ſtatute 24 Geo. 2. It is true that the 
Court of Common Pleas expreſſed a different opinion in MilwFard 


v. Cain: but it is ſufficient to ſay of that caſe that it was de- 
termined on the form of the action, and that the attention of the 
Court was not neceſſarily called to this point as it was in the caſe 
of Nutting v. Jactſon. 1 think it would be miſchievous to over- 
rule the caſe of Nutting v. Fackſon, which was a convenient and 
proper deciſion. Therefore, without repeating the reaſons already 
given by the Court, I am of opinion on the authority of that 


caſe, which cannot be diſtinguiſhed from the preſent, that the rule 
chould be made ,, 


1.5 LAWRENCE, 
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and releaſe by tenant in tail conveys a baſe fee voidable by the entry of the iſſue in tail. 


1 CASES IN EASTER TERM 


1797. 5 "LAwRENCE, Jo |; "I'VE ground on which I doubted the authority 
— of Nutting v. Fackſon when this motion was firſt made was that 
1 the magiſtrates in granting a warrant of diſtreſs act merely mini- 
dy ſerially ; if they had no diſcretion on the ſubject it would he 

hard that they ſhould be bound to grant a warrant of diſtreſs 
which they thought illegal and afterwards diſcuſs the propriety 
of the rate at their own expence. And if they had no diſcretion 
in granting the warrant, I ſhould have doubted of that caſe. But 
| the caſes now referred to ſhew that the Juſtices do not act mini- 

5 ſterially. Beſides the ſtatute 43 Elig. c. 2. requires a warrant 

ſigned by two Juſtices to enable them to levy the money due, 
which would have been unneceſſary if the juſtices were not to 
exerciſe a diſcretion whether they ſhould grant or refuſe the war- 
rant: that circumſtance, I think, ſhews that the Legiſlature did 
not intend that a warrant ſhould be granted as a matter of courle, 
but that the juſtices ſhould firſt inquire into the merits of the 
caſe. The caſes cited ſhew that the party ought to be ſummoned 
before the magiſtrates before they grant a warrant of diſtreſs; and 
then they muſt exerciſe their own judgment in the ſame way that 
they do on the hearing of any other complaint. Then it ſeems 
to be immaterial in this reſpe& whether the warrant be granted to 
the overſcer or to any other perſon. Conſidering therefore that 
ſuch a warrant is not granted as of courſe, and that this very point 
was decided in Nutting v. Fackſon, I think that the rule muſt be 
made abſolute. „ | 
Rule abſolute, 


J 4 Dos on the Demiſe of W. NRVILLE againſt Rives 
and BRADLEVY, Aſſignees of W. NEVILLE the Elder 
a Bankrupt. 3 


2 - 


Dane 4 ON the trial of this ejectment at the laſt Miucheſter aſſizes 2 
and her heirs, : | „ 0 my | 
and if ſhe verdict was taken for the plaintiff, ſubje& to the opinion of 
died without . 1 3 | | = : | 
fue, then this Court on a caſe reſerved. | 


oſe of the = ET . . | ; 
date by wil dated 3d of May 1766, after confirming his ſettlement, by which 
or deed; and — | —_ 55 . 
for want of ſuch iſſue and dir & ion &c. then to the deviſor's right heirs: 4. who had iſſue took an eſtate 

tail. — Tenan in tail by leaſe and releaſe previous to her marriage conveyed to truſtees to the uſe of her- 
ſelf till the marriage, then to the huſband for life, then to herſelf for life, then to the firſt and other ſons 
of the marriage &c ; tenant in tati oied before the huſband, leaving a ſon ; held that the huſband was not 


entitled to a | fe eftate either under the ſettlement or as tenant by the carteſy.— A conveyance by leaſe 
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10 THE THIRTY-SEVENTH YEAR .OF- GEORGE III. 
one part of this eſtate was ſettled on his avife E. Fiſield for life, 
deviſed the reſt of the premiſes to his daughter and only child 
Mary Fifield on her attaining twenty-one, and to her heirs ; and 
as to that part which was ſettled on his wife he deviſed the ſame to 


his ſaid daughter after the death of his widow ; in caſe the widow 
mould die before the daughter attained twenty-one, then he willed 


that both parts of the eſtate ſhould go immediately to his daughter 


and her heirs for ever; but he willed that his wife ſhould hold 


and enjoy both parts until his daughter ſhould attain the age of 
twenty-one; and in caſe bis daughter ſhould die without iſſue, then 


he empowered her to diſpoſe of the whole by will or any other 
inſtrument in writing attefled by three witneſſes, as ſhe ſhould 


direck limit or appoint ; and for want of fuch 1 Mus and direction & 


then that the ſame ſhould deſcend and go to his own right heirs. 
The deviſor his widow and daughter are ſince dead, the mother 


having ſurvived the daughter. The daughter married V. Neville 
the elder, by whom ſhe had one ſon, the leſſor of the plaintiff. 


But previous to her marriage ſhe, having attained the age of 
twenty-one and being in poſſeſſion of the unſettled part of this eſtate, 


by leaſe and releaſe dated the 2d and 3d of Dec. 1772 conveyed 
the whole of the premiſes i in queſtion to truſtees to the uſe of her- 


ſelf and her heirs until the intended marriage, and from and 
immediately after the marriage to the uſe of V. Neville the elder 
and his aſſigns for his life, remainder to truſtees to ſupport con- 
tingent remainders, remainder to herſelf for life, remainder to the 


firſt and other ſons of the marriage in tail, with remainders over. 
I. Neville the elder is ſince become a bankrupt, and the defendants 


are his aſſignees. 


Durnford for the plaintiff. Two queſtions ariſe in n bat 
one on the conſtruction of the will of 1766, the other on the 


effect of the marriage-ſettlement of Mary Fifield in December 1772. 
Firſt; Mary Fiſield took only an eftate-tail under her father's will 
in 1766. Though that part which was not ſettled on the deviſor's 


widow is at firſt deviſed to Mary Fi ifield and her heirs, it is mani- PF 
feſt from the two clauſes at the concluſion of the will that the 7 RG 
deviſor did not intend to give his daughter -a fee, but that her 4 A 


| children if ſhe had any ſhould · take after her. And as to that part 
which was ſettled on the deviſor's wife for her life, it is only 


by the firſt deviſe given to the daughter for her life, no words of 


inheritance being there added: but the ſame two clauſes at the 


end of the will enlarge that deviſe into an eſtate-tail, So that 
Vol. VII. 
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"" | CASES IN EASTER TERM. 


| 1797. ; taking the two firſt deviſes of the two ſeparate parts of the Hs 
3 | and the two clauſes at the end of the will together, it is clear that 
Neviiice the deviſor did not intend that his daughter ſhould have a greater 
fc onal eſtate than an eſtate-tail i in both theſe parts. If not, the ſecond. 
| queſtion ariſes on the effect of the ſettlement made on the f 


marriage of that deviſee. It is clear that .a conveyance by 


ö 


leaſe and releaſe by a tenant in tail neither bars the iſſue in 
tail, ſtat. de donis (a), or works a diſconfinuance; Lit. 02-6 
598, 600; Co. Lit. 328. a.; Finch's Law 190. But ſuch a 
conveyance paſſes a baſe fee, voidable by the iſſue in tail by 
entry. Seymour”s caſe, 10 Co. 95 ; Machell v. Clarke, 2 Ld. Raym:. 
779 Doe d. Tyrrel v. Shilſon, 3 Burr. 170g. 80 that the huſ- 
band of the tenant in tail, W. Neuille, is not now entitled to a 
life-eſtate either under the ſettlement or as tenant by the curteſy, 
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He cannot take under the ſettlement becauſe it was not competent 


to his wife to paſs the eſtate by ſuch a conveyance to the prejudice 
of her iſſue after her death. Nor can he take as tenant by the 
curteſy, becauſe the inſtant the marriage took effect the eſtate 
was veſted in the huſband during the joint lives of himſelf and his 
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wife, and conſequently there never was any one moment during 
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the coverture when the wife was ſeiſed of an eſtate-tail in poſſeſſion, 
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which is neceſſary in order to make the huſband tenant by 
the curteſy. Co. Lit. 29. a. And with regard to that part of the 
eſtate which was ſettled on the deviſor's wife, it was only deviſed 
to the daughter ſubject to her mother's life-eſtate in it: now as it 
appears by the caſe that thg mother ſurvived the daughter, this 
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part never was veſted in the daughter in poſſeſſion; and at all 
events therefore as to this the huſband is not entitled by the 


* 


dodurteſy. 


Burrough, who was to have argued for the defendants, candidly 
acknowledged that the two points were againſt him; firſt, that the 
daughter took an eftate-tail only, and that the fecond point was 
20w too well eſtabliſhed by the authorities to be ſhaken. And 
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The Court, being of that opinion, ordered the 
Poſtea to be delivered to the banal, 


(a) 13 Za. I, . 1. 
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© Tarſay, 
. SxDEwoRTH againſt OvenznD and three others 1555 * 


Z e +) Tuts was an don on the 8 8 by this plaintiff, 8 If one of 
#1 was deſcribed as the owner of three-fourth parts of a ſhip {9 Pare- 


owners ofa 


The Sally, againſt the defendants, the owners of another ſhip, for <?****! fue 


alone for a 


1o negligently careleſsly and unſkilfully navigating their IP that tort, and the 


defendant da 
ſhe ran foul of the plaintiff's and ſunk her. : not plead in 


b 4 
The defendants pleaded 1 1n abatement that the plain at the * 


time of the injury and loſs had no intereſt or property in the ſhip 9 


Sally unleſs jointly and undividedly with one J. Addiſon, who is vards foe 


alone, and 
fill alive &c, wherefore inaſmuch as 7. Addiſon is not named in the defend- 


the bill the defendants prayed that it might be quaſhed. N 
The plaintiff replied that at the time of the injury and geo eg 
loſs J. Addiſon was owner of one- fourth part of the ſhip Sally, 

and the plaintiff was then owner of the remaining three fourth 

B parts that after the injury and loſs and before the commence- 2 
Z | ment of this ſuit, to wit, in Hilary term 35 Geo. 3. Addi Yon 
YH impleaded the defendants for the damage ſuſtained by him as 
owner of the ſaid one-fourth part, and in 7. rinity term 36 Geo. 3. 
recovered againſt them 4727. damages &c. | 

To this replication the defendants demurred generally. 

Marryat in ſupport of the demurrer. The plea in abatement is 
good, and the matter diſcloſed in the replication does not vary the 
caſe in favor of the plaintiff, | It is a clear and eſtabliſhed rule that 
when an action is brought for an injury done to an entire and 

indiviſible chattel all the owners of that chattel muſt be joined. 
The plaintiff by his replication attempts to take this caſe out of the 
general rule and to ſhew that he cannot have a better writ becauſe 
one of the part=owners of his ſhip has already ſued the defendant 
and recovered damages : but in anſwer to that it muſt be re- 
i membered that the parties who have the legal title to any thing 
muſt join in an action to recover damages for an injury done to 
7 that thing, whether they be or be not entitled to the beneficial 
Intereſt. It is ſo in the caſe of executors, | ſurviving Parte 
truſtees, bankrupts, and the aſſignors of a choſe in action; Winch 1 
v. Keeley, ante, 1 vol. 619. And it is peculiarly neceſſary that —— 1 
the general rule ſhould be applied to this caſe; for where an = 
injury is done to a ſhip of which there are many joint owners, 
permitting one alone to ſue for his ſhare of the damage will not 
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1797. only tend to a multiplicity of aQions, but it will alſo enable al 
1 the partners to become witneſſes for each other in their reſpedive 

SEDGWORTH 
again} ſuits. Without controverting the authority of the caſe of Addiſon 

OverenD. J. Overend (a), it does not follow, becauſe judgment was pro. 

perly given againſt the defendants in that caſe on account of their 
omitting to plead in abatement, that therefore this action by 
another joint owner can be maintained where the defendants 
have pleaded in abatement. Here it appears on the record that 
the legal title to the ſhip, for the 1 injury done to which this aQion 
is brought, is veſted in two joint owners one of whom only ſues; 


and therefore the action cannot be maintained in it's prelent form, 
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Giles contrd was ſtopped by the Court. 
Lord KEN VON, Ch. J. I am clearly of opinion that the 
plaintiff 1 is entitled to judgment. The caſe is ſhortly this; there 
were two perſons owners of a ſhip in unequal proportions, Addiſon 
being the owner of a fourth part, and the plaintiff of the remain- 
ing three-fourths ; the former brought his action againſt the de- 
fendants, the owners of another veſlel, for wrongfully running 
down his ſhip, and we decided in that caſe that though the de- 
fendants might have pleaded in abatement. that another perſon 
ought to have been joined with the plaintiff, yet as the de- 
fendants omitted to put in ſuch a plea the plaintiff was entitled to 
recover; and in that caſe the plaintiff had judgment and obtained 
a full ſatisfaction for all the damage that he had ſuſtained to his 
ſhare of the ſhip. But that did not ſatisfy the whole juſtice of the 
caſe, the preſent plaintiff being the owner of three-fourths of the 
ſhip; he now brings his action for the injury done to his ſhare, 
to which the defendants. have pleaded that at the time when the 
injury was done there was another owner of the ſhip who ought 
to have ſued jointly with the plaintiff the plaintiff has ſtated in 
his replication the proceedings 1 in the former aQion to ſhew that 
the plaintiff in that action has already received a ſatisfaction. 
And the queſtion now is, Whether that perſon, who has obtained 
complete ſatisfaction for the damage which he ſuſtained, ought to 
have ſued as a co- plaintiff in this action? It is ſaid that he ought 
to have been a party, becauſe he is a truſtee for this plaintiff: but 
mat is not correct; they are tenants in common of this ſhip. 
Then it was urged that the owners by not ſuing jointly will haraſs 
che defendanis by bringing ſeveral actions inſtead of one: but to 
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(8) Ante, 6 vol. 766, 
10 : prevent 


IN THE THIRTY-S EVENTH YEAR OF GEORGE I. 


prevent multiplicity” of actions the defendants had an opportunity 
of taking this objeQion in the former action; and if they had 
availed themſelves of it at the proper ſeaſon they would not have 
been haraſſed with different actions. I do not ſee for what good 
purpoſe the other part-owner ought to have joined in bringing this 


action; having already received a ſatisfaction himſelf, he could 
not be entitled to any part of the damages to be recovered i in this 


action, and he is not a truſtee for this plaintiff, Therefore on the 


grounds of law reaſon and Juſtice I think that this plea ought not 


to have been put in, and that the replication gives a full anſwer 


to it. 


* a 


281 
1797. 
SEDGWORTH 


againſt 
OVEREND. 


ASHHURST, J. It would bs A nee to our law to determine 


that Addiſon ought to have been joined in bringing this action for 


it appears that he has already aſſerted his right and has recovered 
adequate damages for the injury that he ſuſtained in reſpe& of 
bis ſhare. The objection made by the defendant in this action is 
ſo contrary to common ſenſe that even without any authority 1 
ſhould have thought it could not have been ſupported. But the 


caſe of Nelthorpe v. Dorrington (a), which was cited in Add; fon v. i 


Overend, is in ſome degree an authority againſt the defendants; 
for there it was decided that two, out of three, joint owners might 


recover in trover; it is indee added as a reaſon, * becauſe the 
defendant had not pleaded in abatement.” But if it be com- 


petent to one part-owner to recover for his ſhare ſeparately, there is 


no reaſon why this plaintiff ſhould not recover in this action. The 
defendants might have pleaded in abatement to the firſt action, 


which would have ſaved them the expence of this action: but they 


omitted to do that at the proper time; and now by their demurrer 


to this replication they admit the truth of the facts contained 


in it. 


GROSE, J. The defendants objection tends to ſhew that if 


one part owner recover for the damage done to his ſhare, the other 
part- owners ſhall never recover a ſatisfaction for the injury done 


to theirs: but that can never be ſupported. This point, how far 


one part- Owner can recover when the defendant does not plead in 
abatement, was diſcuſſed in Addiſon v. Overend, where we decided 


on the authority of ſeveral caſes that if the defendant does not 
plead in abatement, he cannot afterwards object: but that is no 
reaſon why the other part- owner ſhould have no remedy for the 


* 4 


(a) 2 Lev. 113. 
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| 1797. injury done to his ſhare of the ars he could not plead j in 
abatement i in the firſt action. 


againſt 
OvRRERND. 


475 


LAWRENCE, J. There is no objection to an action being 
brought by one tenant in common for an injury of this kind, 


if the defendant do net object to it on his own account. It is 


ſettled in a variety of caſes that one tenant in common may re- 
cover for the injury done to his ſhare of the property. Then 
the defendants, not having pleaded i in abatement in the firſt action, 
cannot now make this objection; by omitting to plead in abate- 
ment then, they aſſented to the ſeverance of the actions. There 
might have been greater weight in this objection if there had 
been ſeveral remaining owners and only one of them had ſued: 


but here the whole remaining intereſt in the ſhip is veſted in this 


plaintiff; however if there had been ſeveral remaining part- 
owners, I do not think that the defendants could ever have ob- 
jected to the ſeverance of the actions after they had omitted to 
plead in abatement i in the firſt action. 


Thurſday, 
May 16th. 


PHYSICIANS. 


A doctor of 
pbyſic, who 
has been li- 


cenſed by the 


Tuns was a rule calling on \ the preſident and alles" or com- 
monalty of phyſic in London to ſhew cauſe why a mandamus 


he | ſhould not iſſue, commanding them to examine C. Stanger, M. D. 
P Y icians to. 


practiſe phy- as to his qualification and fitneſs to be admitted into the ſaid cor- 
-. fic in London | 


and within Poration as a member or fellow thereof. 
ſeven miles, 
cannot claim 
28 4 matter 
of right to be 


examined by 


ja order to 


his being ad- 


The college, 


Who have power by their charter (confirmed ij act of parliament) to make hye- laws, ans made bye- 
laws reſpectiog the quahications of perſons to be admitted into the college: by them it is ordained that 
no perſon ſhall be admitted into the claſs of candidates before admiſſion into the college, unleſs he has 
taken a degree of M. D. at Oxford, Cambridge, or Dublin; except in two caſes;——in one of thoſe 
caſes, the preſident may propoſe once in every other year a doctor of phyſic of a certain ſtanding, and 


if he be approved by the college he may be admitted a fellow ;—in the other, any fellow may propoſe - 


a doctor of phyſic of a certain age and ſtanding, and if approved at cermnla meanings he may be ad mitted 
a fellow. —Ruled that theſe were reaſonable bye. laws, 


1 Judig# 


Judgment for the plaintiff. 


T "Os "ny againſi The Preſident and 9 on 


By ſtat. 3 Hen. 8. c. 11, it is enacted that no carl within the 
city of London or within ſeven miles thereof ſhall take upon him 
to exerciſe as a phy ſician, except he ſhall firſt be examined ap- 
proved and admitted by the Biſhop of London or by the Dean 
mitted «ſet. Of St. Paul's for the time being, calling to him or them four 


low of the 


3 doctors of phyſic; with a proviſo that the act ſhall not be pre- 
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IN THE 2 THEIRTY-SEVENTH YEAR OF GEORGE: III. 


udicial to the univerſities of Oxford or Cambridge or to any pri- 
vileges granted to them, King Henry Eighth afterwards, in the 
«tenth year of his reign, by charter incorporated the college of 
phyſicians: after reciting the miſchiefs that had ariſen to- the 
public from the practice of unſkilful and ignorant men, and his 
will, © Collegium perpetuum doctorum et gravium virorum, qui 


medicinam in urbe noſtrà Londino et ſuburbibus intraque ſeptem 
millia paſſuum ab ea urbe quaquaverſus publicè exerceant, inftitui,” 


he incorporated them thus “ F. Chambre, T. Linacre, F. de 
Victoria, N. Halſewel, J. Franciſco, and R. Yasley medicis con- 


ceſſimus quod ipſi omneſque homines ejuſdem facultatis de et in ci- 
vitale predifd ſint in re et nomine unum-corpus-et communitas 


perpetua {ive collegium perpetuum.“ Then power is given to 


the college to elect annually a preſident: of the college, © ad ſu- 


pervidendum recognoſcendum et: gubernandum pro illo anno col- 
legium five communitatem et omnes homines ejuſdem facultatis et 
negotia eorundem.“ 

to make bye-laws © 


Civitatis exercentium &c." 


It then directs that no perſon ſhall 
practiſe phyſic in London or within ſeven miles thereof © niſi ad 
hoc per dictum preſidentem et communitatem admiſſus ſit” &c. 
And it gives the preſident and the college power to elect annually 
four perſons (now called cenſors) qui habeant ſuperviſum et 


ſcrutinium correctionem et gubernationem omnium et ſingulorum 
dictæ civitatis medicorum utentium facultate medicinæ in eadem 
clvitate, ac aliorum medicorum forinfecorum quorumcumque facul- 
tatem illam medicinz aliquo modo frequentantium et utentium 


The preſident and college are then authoriſed 

pro falubri gubernatione ſuperviſu et correc- 
tione collegii ſeu communitatis et omnium hominum candem facul= 
atem in diets civitate ſeu 258 ſeptem milliaria in cireuitu ejuſdem 
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infra eandem civitatem et ſuburbia ejuſdem ſive intra ſeptem mil- - 


Haria in circuitu ejuidem civitatis” &c. And it contains an ex- 


emption from ſerving on juries thus ; ** quod nec preſidens nec 
aliquis de collegio prædicto medicorum, nec ſucceſſores ſui, nec 
eorum aliquis exercens facultatem illam ſummoneantur” &c. The 


ſtat, 14 and 15 Hen. 8. c. 5., after reciting the above charter, and 
the expediency of providing that no perſon of the ſaid politic 
body and commonalty ſhould be ſuffered to exerciſe and practiſe 
phylic but only thoſe who were © profound {ad and difcrete groundly 


learned and deeply ſtudied in phyſic,” confirmed the charter, and 
enacted that the fix perſons therein named chooſing to them two 


more of the commonalty ſhould thericetorth be called the Elects, 
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1797. | who ſhould annually chooſe a preſident of- the ſaid commonalty , 
CIDR 5 with! power in caſe of the death of one of the elects to the ſur- 
againſt vivors of the eight to elect another ; ; and it enacted that no perſon. 


- The CoL- 
4 or ſhould be ſuffered to practiſe phyſic through England until he 


I | ſhould be examined by the preſident and three of the elects, and 
have from the preſident and three of the elects letters teſtimonial 
of their examination, © except he ſhould be a graduate of Oxford 

or. Cambridge, wh had n all chings for his form * 

out any grace.“ „ | 

Dr. Stanger, after ring to the above ſtatutes and charter, 
ſtated in his affidavit that in 1783 he took a degree of doctor of 

phyſic at Edinburgh after a reſidence there for three years, and 

after having ſtudied phyſic there and at other places for many 
years; that afterwards he went abroad to France, Italy, and Ger- 

many, and ſtudied phyſic there for ſeveral years more, That. i in 

1789 he obtained a licence from the college of phyſicians here in 

the uſual way to practiſe in London and within ſeven miles thereof, 

and that he has practiſed ever ſince. That in June 1796 he applied 
to the preſident and college at their general meeting to be admitted 

by them to be a member of their corporation, ſubmitting him- 

ſelf to be previouſly examined by them concerning his qualifi- 
cation and fitneſs to be admitted a member of the corporation, 
which the college refuſed, Dr. Stanger alſo added in his affidayit 


that he was duly qualified and fit to be admitted a member of the 
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college. 
18 Ihe affidavits in anſwer to the rule diſcloſed - the following: 
11 | (among other) facts. For two hundred years paſt there have been 
L 1 fttttree claſſes of perſons practiſing phyſic 1 in London and ſeven miles 
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1 round; the fellows; candidates, perſons deſirous of becoming 
. 1 members and who have been examined and approved by the I 
1 10 preſident and cenſors to be candidates for election into the ſo- 1 
Fi ciety or fellowſhip; and the licentiates, who may practiſe as fully | 
1 I: 0 in all reſpects as fellows and have the ſame benefits and advan- 
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tages. Various bye-laws have been made by the college reſpecting 

the qualifications of perſons to be admitted fellows ; one of them ſo 

long ago as 1637, by which it was ordained that no perſon ſhould 
be admitted a fellow unleſs he had performed all his exerciſes 
and diſputations in one of our univerſities without diſpenſation, 
and which has continued ever ſince with ſome little alterations. 
To prevent any miſtake ariſing from the words © aliqua Britanniæ 

Academia“ in lome of the bye- laws reſpecking this qualification, | 
10 . an 


1. THE THIRTY-SEVENTH YEAR OF. GRORGE III. 


"a explanatory bye. lan was made in 175 1, in which it was de- 
dlared that the meaning|of the words was that no perſon ſhould be 


admitted who was not a Doctor of Phyſic of Oxford or Cambridge. 
The bye laws of the callege have been reviſed and altered ſince 


the year 1768. By thoſe now in exiſtence no perſon can be ad- 


mitted a fellow unleſs he bas been a candidate for a year, except 


in certain caſes hereafter mentioned. No perſon can be admitted 


into the claſs of candidates unleſs he has been created a Doctor of 
Phyſic in the univerſity of Oxford or Gambridge, or unleſs he- 
has obtained .the ſame. degree in the univerſity of Dublin and 
has been incorporated into, one of the univerſities of Oxford 


or Cambridge; nor cat any ſuch perſon . be admitted into the 


claſs of candidates until after he has been examined as to his 


knowledge of phyſic in three of the greater or leſſer meetings 


(called the comitia majora and comitia minora) of the college. 
After a perſon has been a candidate for a year, he may be pro- 


poſed by the preſident at one of the greater meetings and admitted 


1797. 
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a fellow, if the majority of fellows conſent, without further ex- 


amination. But by two other bye laws perſons not having the 
above qualifications may be propoſed in one of two ways; by 


one, the preſident is enabled once in every a year at the 


comitia minora to propoſe one licentiate of ten years ſtanding, 


propoſed by the preſident at the next comitia majora to be elected 
a fellow, and if me majority of fellows then preſent conſent, he 


map then be admitted a fellow. By the other, any one of the 


fellows may propoſe any licentiate, of ſeven years ſtanding and 
of the age of 36, in the comitia majora to be examined; if the 
major 7 of the fellows conſent, ſuch licentiate ey be examined 


majority of the fellows thin | alia elem The — 171 
er meetings (comitia majora) are holden four times a year, 
onſiſt of the preſident or vice preſident and ten fellows at 
The ordinary, leſſer meetings, (comitia minora, ) conſiſtin 
e preſident or vice preſident regiſtrar and cenſors of the col- 
lege, are holden once a month. A letter was alſo inſerted in the 


who may (if the major part of the comitia minora conſent) be 


affidſivits written by King Charles the Second to the college in 


1674, in which he ſignified: his pleaſure and directed the college 


.N 
ot to admit any perſon who had not had his education in either of 


or. VII. „ 49 
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296. Cas ES IN EASTER [TERM 
1797. | our univerſities of Oxford or Cambridge : but it was admitted * 
1 7 the argument that no notice could legally be taken of this letter. 


again. Tt was allo ſtated in the affidavits that Dr. Stanger, when he was 
nba 3 licenſed, gave his faith or promiſe to the college that he would 


1 l obſerve the ſtatutes of the college &c in the uſual mode. 
8 Adair Serjt., Law, Chambre, and Chri _ argued 1n ſupport of. 


the rule; and | 

Erſkine, Gibbs, Dampier, and 3 againſt it. 

The caſe was argued very much at length on three ſeveral 
days: but it is unneceſſary to give a detail of the arguments, 
as the Court in giving their opinions went into them. The 
points inſiſted upon by the counſel in ſupport of the rule were 
theſe ; 1ſt. That under the general words of the charter © omnes 
homines ejuſdem facultatis,” &c. Dr. Stanger, who came within 
that deſeription by his licenſe, had an inchoate right, which au- 
thoriſed him to tender himſelf to the college for examination in 
order that he might be admitted, if on examination the pre- 
ſident and college thought him qualiſied; though they admitted 
that the preſident and college were the ſole judges of his fitneſs. 
And they referred to, the ſeveral dicta of Lord Mangfield and 
Alon J. in R. v. Dr. Aftew and others, 4 Burr. 2196; 2202; 

2193; 2202. Secondly, That the bye laws requiring an educa- 
tion at either of our univerſities or at Dutlin were illegal and 
void, on grounds of public policy, and alſo on the ground that 
they ſuperadded a qualification not required by the charter, 
4 Burr. 2198, 9; 2203, 4; and that it narrowed the number of 


the eligible; R. v. Spencer, 3 Burr. 1827 F: and R. v. Cutbuft, 
‚ | 4 Barr. 2204. 


Un the other hand it was inſiſted, 16, That 55 We had 

no right to be examined in order to be admitted a fellow, either 

as a licentiate, Dr. Archer's caſe, 4 Burr. 2203; or as com- 
ing within the deſcription “ omnes homines ejuſdem facultats" 
&c ; but that the election into that body was a mere matter of 
grant or favor; for that the charter evidently marked out wo 

oy deſcriptions of perſons, the members of the college, (the fellows) 
and all thoſe who practiſed phyſic in London or within ſeren 
miles thereof, that the former were to ſuperintend the latter; 
and that if the latter had alſo a right to be admitted fellows tbe 
diſtinction between the governors and the governed would be 
deſtroyed, and the very object of the charter and a& of parliament, 

in giving to the fellows the fuperintendance of the others prac- 
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IN T TAE TEIRTY-SEVENTH 1 YEAR OF : GEORGE Ul. . 
tiſing phytie ! in and about London; would be defeated ;—obſerv- 1 i 

ing that the uſage for a long period was in favor of this con- e gk 
ſtruction. 2dly, That Dr. Stanger, by giving his faith when he xl 
received his licenſe in 1789, was eſtopped to object to the bye kx or 
laws. But this point was abandoned in the courſe of the argu- = P 
ment; it being conſidered that he was only bound to obſerve N 
- the bye laws of the college that were not illegal. 3dly, That 5 
the bye laws were neither againſt ſound policy or law; and in- 
ſtances were alluded to of degrees taken in either of our univer- 
lities giving privileges to the perſons taking them in the other pro- 
feſſions. And the counſel obſerved that the not having taken a de- 
ęree in one of our univerſities was not an abſolute bar to any perſon 
becoming a fellow of the college, there being two modes by 

which he might gain admiſſion without that qualification. 

Lord KEN VON, Ch. J. If in deciding this caſe it were neceſ- 
ſary for us to anſwer all the arguments that have been urged at 
the bar, I ſhould have deſired further time to conſider of the ſub- 
ject; but as the grounds on which I am warranted to determine | 
the caſe lie in a very narrow compaſs, and as I have formed my * 
opinion upon it, I wiſh to put the queſtion at reſt now. By what 
fatality it has happened that almoſt ever fince this charter was 
granted this learned body have been | in a ſtate of litigation I know ; 
not; and I cannot but lament that the learned Judges in deciding 
the caſes reported in Burrow did not confine themſelves to the 
points immediately before them, and dropped hints that perhaps 
have invited litigation; though indeed I cannot ſee. what theſe 
parties are contending for that is worth the expence and anxiety 
attending this litigation. The public already have the benefit of 
the aſſiſtance of the licentiates; and their emoluments, the fair 
fruits of their education and advice, are juſt the ſame as thoſe 
that the fellows of the college receive. We have however been 
preſſed with the authority of thoſe who have preceded us here: 
no perſon can have a greater veneration for thoſe characters than 
I have; and if this point had been decided by them, I ſhould. 
have thought myſelf bound by their deciſion. .But the caſes are 
| Unlike, The principal ground on which it was ſaid in 4 Burr. 
2199. that the bye laws of the college were bad was, that“ they 
interfered with their exerciling their own judgment, and prevented 
them from receiving into. their body perſons known or thought 
| by them to be really fit and qualified; and if I had found that 

that objection exiſted in this caſe, I ſhould have thought it fatal: 

ned ex 5 b but 


— 


the inns of court or the univerſities, but living with thoſe of the 
profeſſion will probably advance him in the knowledge of that 
profeſſion for which he is a candidate. Again in the civil law; 
however competent any particular individual may be from extraor- 
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f WW 1797. but! in the very ſentence in which Lord Mansfield erpbeſſel bim. n 
4: — ſelf as above, he added + ſuch of them indeed as only require a 
N Ws .proper education and a ſufficient degree of ſkill and qualification 
„ 5 may be till retained.” Two univerſities have been founded ! in 
Wn! 1 1 country, amply endowed and furniſhed with profeſſors i in the g 
I 8 different ſciences; and I ſhould be ſorry that thoſe who have _ 
[+l 0 1 been educated at either of them ſhould undervalue the e benefit : 
. of ſuch an education. 5 : 
TW 74 W In this caſe it is admitted that a licentiate does not de fad be- N 
ö 1 | 5 come a fellow of the college: 1 N * admitted that he muſt be firſ 1 
q itÞ i examined, and that thoſe who are called the College of Phyſicians J 
4 ooh (i are to judge of his fitneſs. It ſeems that the appeal here is ra- | 
. q | 1 | ther made ad verecundiam, and that Dr. Stanger could not be re- 
4 lhe ; wi jected if he were examined. If the college are not Judges 'of 
We ML! | the fitneſs of the perſon examined, I do not know who is. Then 
4 | 4 thy . is this a reaſonable teſt of the fitneſs of the party ? poſſibly they 
* 9 „ might have framed a better, though I do not ſay that they could; 
i Ok but the queſtion here is whether this is a reaſonable bye wn 
| | Fail according to the concurrent opinions of all mankind it is. The 
. Legiſlature have conſidered that perſons who have taken degrees 
4 | FI l in our univerſities are entitled to certain privileges i in the church, z 
Fr 91 Fl So if we look into our own profeſſion, thoſe who have been edu- * 
| : Fall if | cated at our univerſities have particular privileges; and thou Mil 
„ the inns of court are not corporations, yet their regulations ſnen i 
3 b { b | | that this has been conſidered as reaſonable. It is not that a perſon al 
ö 1 becomes qualified from keeping his commons within the walls of 5 
N 5 
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dinary endowments or. the exertion of ſuperior talents, he muſt 
firſt take his degrees at one of our univerſities, and afterwards 
continue a year in a ſtate of probation before he can pradtiſe, 
"Thoſe regulations that are adapted to the common race of men are 
the beſt: it does not follow that all inſtitutions calculated for the 
ordinary clafles of men are to be proftrated merely becauſe they 
ſtand in the way of ſome few individuals of ſuperior talents. 
Then the queſtion is whether this is a reaſonable bye law that 
requires a degree to be taken at one of our univerſities, which in 
general is ſuppoſed to be conferred as a reward for talents and 
f . 9 learning. 
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learning. If indeed this had been a ſine qua non, and it had operated 


as a total excluſion of every other mode of gaining acceſs to the 
ions it would have been a bad bye-law: but theſe bye-laws 


point out other modes of gaining admiſſion into the college. If 
Dr. Stanger has all thoſe requiſites that qualify a perſon for chat 
high ſtation, any one of the fellows may now propoſe him; he 


may apply to the honourable feelings of the college, to the very 


ſame tribunal to which this mandamus (if it were granted) would 
refer him; for in all events he muſt ſubmit to their examination 
and determination. In the profeflion of the church, we find 
that the biſhops inſiſt on having a teſtimonial of the perſon to 


be ordained ſigned by a certain number of clergymen ; and 
though the biſhops themſelves may have the power of judging 


of the fitneſs of the perſon to be ordained, it was never doubted 


but that this was one reaſonable teſt of fitneſs even before ex- 


amination: it is a teſt to regulate their own conduct. 80 here 


I think that this is a reaſonable teſt. Therefore on this ſhort 


ground, without entering into any of the other topics that have 


been argued, I am of opinion that theſe are good and reaſonable 


bye-laws, and that we are bound to refuſe the writ, 


ASHHURST, J. Though this matter has taken a conſiderable 
time in the argument, it is now reduced to a narrow compaſs. The 
counſel who have argued for the iſſuing of the mandamus do 


-not-contend that a licentiate, .as ſuch, does -ipſo facto become a 


member or a fellow of the college: they only ſay that any man 
who is fit in learning and morals has a right to offer himſelf for 
examination, without any ſuperadded qualification ; and therefore 
that the bye-law requiring“ that every licentiate, in order to 


entitle him to offer. himſelf for examination, ſhall be a doctor of 


one of the tvio univerſities in Englaud or that of Dublin,“ is a void 
bye-law. It is not denied by the counſel who have argued for 
the rule that the corporation have the right of making bye-laws 


for the regulation of their own body. And Lord Mansfield, on 
whoſc authority they ground themſelves as in their favour, ſaid in, 
4 Burr. 2199. © that ſuch bye-laws as only require a proper 
education and a ſufficient degree of {kill and qualification may 
be till retained; that there can be no objection to cautions of 
this ſort; and the rather if it be true that there are ſome 


cc 
e 
(e 


* amongſt the licentiates unfit to be received into any ſociety.” 
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CASES IN EASTER TERM. 
This brings it then to the queſtion, whether the bye-law. . 
under diſcuſſion is or is not to be conſidered as a bye-law of re. 
gulation. It does appear to me that in order to enſure a proper N 
education and a competence in learning, there cannot be a more 
likely method than the having ſpent fourteen years in one of our 
learned univerſities, and, after having been examined by per- 
ſons competent to the ſubjeQ, having been admitted to a doQor' 
degree. This it ſhould ſeem, would prevent in Iimine the danger 
of that happening, which Lord Mangſield complains of, namely, 
of perſons being admitted amongſt the licentiates unſit to be re- 
ceived into that ſociety. Indeed the Legiſlature Yo long ago az 
the paſſing of the act of the 14 and 1 5 Henry 8. ſeemed to ſhe 
their own opinion how much ftreſs ought to be laid 'on ſuch a 
kind of teſt; for there, in ſpeaking of country phyſicians, the 
act ſays, that no perſon ſhall be ſuffered to exerciſe or praQtiſe ; 
in phyſic through England until ſuch 'time as he be examined 
in London by the preſident and three elects, and have from them 
letters teſtimonial of their approving and examination:“ but 
then the act goes on with this exception (viz.) © unleſs he 
be a graduate of Oxford or Cambridge, which hath accom- 
pliſned all things for his form without any grace.” This ſhews 
the opinion of the legiſlative body of that day; and the col- 
lege might think it a very fit model for their imitation in the 
formation of the bye-law now under diſcuſſion, and that it 
would prevent them from having their time too much broken 
in upon by improper applications for examination. I would not 
be thought to infer that the gentleman now applying is in any . 
degree deficient either in learning or education: but general 
laws cannot give way to particular caſes; and as this law bas 
been of ſome ſtanding, we muſt ſuppoſe it has been found to 
be attended with general convenience, and therefore it ſhould be 


abided by. I therefore concur in the opinion that the rule ſor 
A mandamus ſhould be diſcharged. 


Gross, J. This being a motion for a mandamus to a body! N 
corporated by charter, we muſt ſee that we are authoriſed by the char- 
ter or the bye- laws to grant the application. On examining the 
charter, which was confirmed by act of parliament, we find that 
there was a ſelect body of eight including the preſident, and an 
indefinite number of the commonalty. The election of the pre- 

ſident 
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ident is to be made Aud by the college; ſo alſo is thi election 
of the four oenſors. The intention of the Crown was to put an 
end. to the miſchiefs occaſioned by the 1 ignorance of the unfſkilful 
practitioners; and for that purpoſe this corporation was created, 

with power of making bye-laws, of admitting ſkilful perſons to 
practiſe phyſic, and of preventing all others practiſing: the great 
object was to admit only thoſe to practiſe phyſic who were (to uſe 
the language of the act) profound ſad and diſcreet, groundedly 
learned and deeply ſtudied in phyſic.“ How or when the fellows 


are to be choſen or admitted is not direQed by the charter; it is 


left to the diſeretion of the perſons named in the charter under the 
general power given to them of perpetuating themſelves and of mak- 


ing bye-laws. The charter is therefore ſilent both as to the election 
of fellows, and as to the examination of them before election: but 


the examination is incident to the power of election. The charter 
being ſilent on theſe heads, and the college having the power of 
making bye-laws, they have madebye- -laws to aſcertain a criterion of 
fitneſs of future candidates, by pointing out in ſome caſes the mode 
of their education, in others the perſons by whom they were to be 


propoſed as candidates. One of theſe bye-laws is objected to as 
illegal, becauſe it requires a degree to be taken at one of our 


univerſities, which (it is contended) is ſuperadding a qualification 


to thoſe required by the charter: but I think it is only aſcertain- 


ing a creates of Ten as has been done moſt (openly in other 
is Kid that a icentiine has an ieee right: if by that hs 
San ger's counſel mean that he has one qualification which when 
added to others may give him a right of admiſſion, I agree with 
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them; but the college are to judge of the other qualifications: if 


by this inchoate right they mean any thing more, I diſſent from 
them. It is admitted by this application that the college have a 


right to inſiſt on an examination; and upon what ground? as a teſt 


of fitneſs—bat though this right is not expreſsly given to them by 
the charter, nor is there a word denoting any obligation either to 
admit or examine, it is incident to their power of judging who 
is fit to be admitted. That Lord Mansfield thought that they have 
ſuch a right incidentally is clear from what fell from him in 
Dr. Aſteww's caſe, in which he ſaid * It is true that the judgment 
and diſcretion of determining upon this {kill ability learning and 
lutficiency to exerciſe. and practiſe this profeſſion is truſted to the 


college of phyſicians: and this Court ml not &: ke it from them 
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The Kina 


againſt 
The Col 
LEGE OF 
PVS 
CIANS, 


in the due and proper exerciſe of it.“ 


. or by the preſident. 


inſtitution. 


IN EASTER TERM 
The ſame. power that 
authoriſes them to judge of fitneſs alſo authoriſes them to regulate 


CASES 


the mode by which they ſhall judge. They think, of which they 


are much better judges than we can be, that every man Who! is 


to be a candidate ought either to have taken his degree at one of 


our univerſities or in Dublin, or ſhall be propoſed by one fellow, 
"The bye-laws requiring this do not appear to 


me unreaſonable or inconſiſtent with the charter any more than 
requiring a partieular mode of education, and in the caſe ſo often 
alluded to Lord Mansfield thought ſuch bye-laws were good; for 
when he recommended it to the college to reviſe their bye-laws, 
he ſaid “ Such of them indeed as only required a proper education 
and a ſufficient degree of {kill and qualification may be till 
retained,” 


'In conſequence of that opinion the college have reviewed 


and altered their bye-laws, requiring in ſome caſes an education 
at either of our univerſities or at Dublin, in others permitting a 


nomination of perſons as fit to be examined by men whom they 


N deem worthy of ſuch a truſt, conſidering ſuch degree and nomina- 


tion merely as teſts of the perſon taking it or named having {kill 
and learning and being fit to be examined. And in making theſe 


bye-laws I think that the college have hin a due attention to 


diſcharge their duty to the public and to attain the ends of their 


Therefore I concur in the opinion already given that 

this rule ought to be diſcharged. | 
LAWRENCE, J. This is an application for a, mandamus to 

compel the College of Phyſicians to examine Dr. Stanger in order 


that he may be admitted a fellow; and the foundation of the 


application i is that he has been admitted to the practiſe of phyſe 
and is one of the homines facultatis within the meaning of the 
charter; which (it is ſaid) gives him a right to admiſſion, if on 


examination he ſhall be fourd fit; and that all the bye-laws 


militating againſt ſuch right are illegal. His counſel have been 
under the neceſſity of inſiſting on the licence giving him a right to 


examination; ſor if the being admitted a member of the body be 


matter of election, it is immaterial whether the bye- laws be good 


or bad. It ſeems to me that the inſufficiency of the proviſions of 
the ſtatute 3 Hen. 8. probably gave riſe to this charter; the 


| object of which was to eſtabliſh a better mode of determining who 


were proper perſons to be licenſed to practiſe phyſic, and to pre- 
vent the practice of ignorant empirics; and if ſo, it was not 


Heeellary that all men of the faculty ſhould be members of the 
10 1 body. 


IN THE THIRTY-SEVENTH YEAR OF GEORGE I. 
body. All that was neceflary was that it ſhould be compoſed of a 
ſufficient number of learned and diſcrete practiſers of phyſic, Who 


ſhould have a power of continuing the ſucceſſion in ſuch perſons 
as themſeves, and that they. ſhould licenſe proper perſons and 


reſtrain unfit perſons from the practice of it, If this were the 
object, is it natural to conſtrue the charter as giving a right to all - 


men of the faculty to become members of this body, when the 


charter ſpeaks of men of the faculty in a ſenſe contradiſtinguiſhed 


from the members of the body; or to ſuppoſe that the Crown 


meant to incorporate all, when the charter was made for the govern= 


ing of ſome, who, if all were incorporated, could not exiſt ? It is 


admitted that there were two diſtinC claſſes under the charter, and 
according to Dr. Stanger's conſtruction one claſs, that of the govern- 


ed, would be extinguiſhed, Another mode of conſtruing the charter 
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4 


in the argument was by conſidering the words omnes homines ez juſ- 


dem facultatis to mean the individual members of the corporation: 


but if ſo, there would be no power given to make bye-laws to 


affect the licentiates ; and the clauſe in the charter that gives the 


exemption from ſerving on juries ſpeaks of the perſons exerciſing 


the faculty as contradiſtinguiſhed from the members of the col- 
lege; © nec preſidens nec aliquis de collegio prædicto medicorum, 


nec ſucceſſores ſui, nec eorum aliquis exercens facultatem illam.” 


| Therefore it ſeems to me that the homines facultatis are not the 
individual members of the college. Then it was ſaid that there 


might be ſome perſons who might not chooſe to become cor- 
porators, and that this would make a claſs to be governed : but 
that is improbable ; it is not to be ſuppoſed that, as the principal 


object of the charter was to incorporate thoſe who were {killed in 


phyſic and to prevent thoſe from practiſing who were unfit, they 
to whom the charter was offered would refuſe the advantages of 
this corporation, eſpecially as the obvious means of conſtituting 
a body to conſiſt of all would be to make it compulſory on the 

phyſicians to become' members, as is the caſe with companies 
in ſome city and corporate towns, of which perſons carrying on 

certain trades are obliged to be free. But ſeeing that there is 
in ſome degree an uncertainty as to the words © homines ejuſdem 
facultatis, the uſage that has prevailed ought to govern us in the 
conſtruction of them, eſpecially as the uſage perfectly accords with 
the deſign of the incorporation. It is ſaid indeed that the uſage is 
in favour of Dr. Stanger's claim : but that is not ſo; for there is 


no proof that before theſe bye- laws were made any e be were 
Vor. VII. 4 F 
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fore take it that they came in by election. 


have had a right to be admitted. 


et in civitate prædictà;“ 


CASES IN EASTER TERM 


admitted into the body as a matter of right, and we muſt 805 
If Dr. Stanger claim 
as a matter of right, it muſt be under the words of the charter 
« quod ipfi omneſque homines ejuſdem facultatis &c:“ but if this 


gave him the right, the college could not reſiſt his claim though 
he would not ſubmit to examination. 


And if every homo ejuſdem 
facultatis came within this deſcription of claim, Dr. Archer would 
The charter does not ſay that 
all the men of the faculty, who on examination ſhall be found fit, 
ſhall be admitted; if it has ſaid any thing in their favor, it has 
given them the right as ſoon as they become men of the faculty; 
it has directed no examination. Suppoſe by a charter all the 


weavers of a town were incorporated, they would all have a right 
to be admitted without any examination. 
of the faculty within the limited diſtrict have a right from being 


If then all the men 


men of the faculty, they poſſeſs all the fitneſs that the charter 
requires. This ſeems to me to be only a contrivance to get out 
of Dr. Archer's caſe, and to ſet up a right on the ground of being 


a licentiate. In the courſe of the argument it was ſaid that only 


thoſe were to be admitted who were“ profound ſad and diſcrete, 


groundedly learned and deeply ſtudied in phyſic:“ but if ſo, it 


deſtroys the argument ariſing from the words © omnes homines 


ejuſdem facultatis.” An argument has allo been drawn from the 
ſtatute 3 Len. 8.; and it has been ſaid that the perſons licenſed by 


that act were the only perſons who at the time of the charter were 


men of the faculty, and that they and the fix perſons named were 


meant to be incorporated. But the words of the charter do not 
extend to all thoſe perſons; they are confined to the“ homines de 
that is, to all men of and in the city of 
London practiſing phyſic: but this does not extend to perſons 
Now if that conſtruction had been 
adopted, it would have excluded the greater part of thoſe who 
have been members of the college practiſing phyſic in Oxford, 
Cambridge, and other places beyond theſe limits, as not falling with- 
in the deſcription of thoſe perſons of whom (according to the con- 


practiſing in other places. 


ſtruction) the college | is to conſiſt. 


Taking the whole of the charter and the uſage this conſtruction 
will reconcile all the difficulties; the intention of the Crown was to 
incorporate the ſix perſons named in the charter and all men prac- 


tiſing phyſic at that time de et in civitate prædictà; and all 


thoſe perſons were entitled to admiſſion: but the Crown did not 
15 . intend. 


= 

| | . = 

N THE THIRTY-SEVENTH YEAR OF GEORGE u. 5 295 5 

e = intend to give any right to thoſe, who might thereafter dec 1997. : | 5 
| Hhomines facultatis, but intended that the ſueceſſion ſhould be con- Thi 1 a 9 

5 = 

tinued by the power incident to all corporations to ele. Had 1e gaist is: 

he CoL- $ 


the charter incorporated nominatim every man authoriſed to uct or 
practiſe phyſic in London and given no directions as to the ſuc- 77955 
ceſſion, they would have been authoriſed to continue themſelves i 
by election as they have done; and the charter has done the ſame 
thing in ſubſtance by incorporating the ſame perſons by a general 
reference to their character and ſituation. This avoids all con- 
tradition; it is conſiſtent with the uſage ; and according to this 
conſtruction no one is entitled as a matter of right but only 
by election. In making ſuch elections there is a truſt and duty to 
keep up the body by a choice of learned men ſufficient to anſwer 
the purpoſes of the charter; and if this be done all the intereſt that 
the public have is conſulted; they have no intereſt in this or that 
wan being a member of the college; ſo long as the body is con- 
= tinued and there are proper cenſors elects and other officers, and 
BY 0 long as proper perſons are licenſed and 1 improper ones reſtrained, 
A the objects of the charter as far as concerns the public will be 
attained, We have been preſſed however with the dicta of 
Lord Mansfield in R. v. Dr. Aftew ; very great deference is always 
due to whatever fell from him : bur it is ſufficient to ſay that this 
was not the point then before the See the only e chere 
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On the other queſtion reſpecting the Validity of the nk I 
can hardly add to what has already been ſaid by the Court; and 


therefore ſhall only ſay that I agree with them 1 in thinking the 
byc-laws reaſonable. 


Rule Uſcharged (a). 


(a) Dr. Stanger had before made an un- | power only to examine candidates of a cer- 
ſucceſsfal application to this Court, He | tain deſcription within which Dr. Stanger 
had obtained a rule callihg on the prefident | did not come, this Court in Za/ter term 
and 'fellows of the college to ſhew cauſe 1796 diſcharged the rule for the mandamus; 
why a mandamus ſhould not iſſue, ** com- ſaying that it did not appear that Dr. Stanger 
manding them to admit him to examination | had any right to be examined by the comitia 
for admiſlion into the claſs or order of | minora, but that if he had any title as be- 
candidates for election into the ſociety or fel. | ing one of the homines facultatis under the 
lowſhip of the ſail college.” But as Dr, | charter he ſhould apply to the body at large. . 
Stanger had preſented himſelf to the camitia | The Court alſo intimated at that time a 
minora to be examined, which court is | ſtrong opinion that the bye- laws were rea- 
conſtituted by one of the bye- laws with ſonable and valid. 
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MVedneſday, 
May 24th. 


An uncertifi- 


cated bank- 
rupt, bring- 
ing an action 
of trover for 
goods, re- 
quired to 


gꝑive ſecurity 


for the coſts 
in caſe he 


his ſuit. 


CASES IN FASTER TERM 


a 


WBB agoinſi Ward and another. 


was a novel attempt, for which there was no precedent. It Was 
not like the caſe of requiring ſuch ſecurity from a foreigner who 


mood fat in Was not domiciled in this country, and who might therefore in 


caſe he failed in his ſuit immediately withdraw himſelf out of the 
reach of the proceſs of the court without any inconvenience, 


That if this attempt ſucceeded it might as well be required that 
every poor man who brought an action ſhould give the ſa ne ſen 


curity. That it did not follow that the property, if recovered, 


would belong to the plaintiff's aſſignees, as he might be a truſtee 
for others beneficially intereſted. He allo cited Laroche v. Wake- 
man, Peake 140. 


 Garrow, contra, ſaid that this * was peculiarly circumſtanced, : 
and ought to furniſh an exception to the general rule. For in 
the caſe of an uncertificated bankrupt it is notorious that the pro- 


perty if recovered would not belong to himſelf but to his aſ- 


ſignees; and here, though the creditors have ſigned the plaintiff 8 
certificate, it has not yet been allowed, and conſequently is of no 
avail. This is an expedient of the aſſignees to try the queſtion 


without the riſk of paying coſts if they fail; and therefore it 


is but reaſonable, if they make uſe of the dai name for 


this purpoſe, that they ſhould be anſwerable for the coſts if he 


fails. The ſame reaſoning will apply to any other perſon for 
whoſe benefit the bankrupt may ſue. And this application is 
not unprecedented; for in a late caſe of Saunders v. Purſe a 


ſimilar rule was made abſolute after cauſe ſhewn, where the only | 
ground aſſigned for 1 it was the fact of the plaintiff's being an un- 


certificated bankrupt. He ſtated that the preſent defendants had 
been already indicted for obtaining theſe goods by robbery, in 


which the proſecution was abandoned by the proſecutor's counſel 
upon the opening of the caſe at the Old Bailey; ſince which time 
an indictment had been preferred againſt them for a conſpiracy 
in obtaining the goods, which was full pending; : and now they 


were again haraſſed by this action. | 
4 os 2 | Lord 
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ES ſhewed ut againſt a rule for ſtaying the proceedings in 
an action of trover, until the plaintiff who was an uncerti- 
ficated bankrupt ſhould give ſecurity for the coſts. He ſaid this 
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IN THE THIRTY-SEVENTH 1 YEAR OF GEORGE III. 


Lord KENTON, Ch. n cannot be laid. down. as a general | 
rule that an uncertificated bankrupt | muſt i in all caſes give ſecurity 
for coſts where an action is brought by him; that would be going 
much too far: each caſe. muſt depend. on it's own circumſtances. 
But it is fair to ſay that if the action be really brought for the 


As to the certificate being ſigned but not allowed, it operates as 
nothing. I remember a caſe where a lottery ticket was given 
to the bankrupt by a creditor who had ſigned his certificate, as 
a mark of his approbation of his conduct; but it having been 


certificate, it was claimed and ſhared by the creditors at large. 


But what weighs with me to grant the preſent application Is that 
_ this action muſt be brought for the benefit of the aſſignees; for 


This is not an action for the fruits of his perſonal labour ſince 


muſt by law be veſted in his aſſignees. 


HarxDwick and another again? Buck. 


is Ml u writ was returnable on the zd of May, being the firſt return 
f no : day of the term: bail was put in in due time, and notice 
on Es of exception was given on the 1 5th; and on the ſame day no- 
re it E tice of juſtification for the 19th: the bail did not appear on that 

1 day to juſtify, and no further time was obtained ; but on the 


accordingly ; and afterwards on the ſame day the plaintiffs took 
an 1 of the bail- bond, on which proceſs was ſued out 
on the 22d. 

Erſeine obtained a rule calling on the plaintiffs to ſhew cauſe 
why the proceedings on the bail-bond ſhould not be ſet aſide for 
_— rcgularity, the defendant having been ſurrendered betore the 
y, in . alignment of the bail-bond. = 

_ Vaughan ſhewed cauſe; ſtating che 8 to be that if the 
hail do not juſtify on the day appointed, and no further time be 
allowed for them to do ſo, they are out. of court, and cannot 
afterwards ſurrender the principal : and 


Vor. VII. eee  .. 5 The 


benefit of the aſſignees they ſhould be reſponſible for the coſts. 


drawn a conſiderable prize before the actual allowance of the 


an uncertificated bankrupt cannot have any property of his own. | 
his bankruptcy, but for goods which if they belong to him at all | 


Rule abſolute, 


afterwards 


next day they ſurrendered the principal, and gave notice of it 


ant being 1 in 


Monday, 
May 29th, 


Bail who are 


excepted to, 
and do not 
juſtify on the 


day appoint= 


ed, cannot 


{urrender the 
principal, 
being there- 
by out of 
court: but 
the defend- 


point of fact 
in cuſtody 
before the 
aſſignment of 
the bail- 
bond, the 


Court ſet a- 


fide proceed - 
ings thereon 
upon pay- 

ment of coſts. 
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3 CASES IN EASTER TERM, Ke. 


: 1797. De Court upon reference to the Maſter ſaid that the prafiie | 
5 8 8 was ſo: but under the circumſtances of this caſe, the plaintiſ 


wien having got the defendant's body before the aſſignment of the 


en. bail- bond, they made the rule abſolute upon payment of coſts, 


r HurchixsoN againſt BRo .- ] ]ꝰ Z. 
41 HE declaration de bene eſſe in this caſe was filed on the Joth 


tion is only 


Nr of January laſt, to which the defendant pleaded in abate. 


. ment within four days from the ſervice of notice of declaration, 


tice, whe- but not within four days from the filing of the declaration; and 


ther it be a 


declaration the plaintiff afterwards ſigned judgment for want of a plea. 
Lambe now moved to ſet aſide the judgment; inſiſting on the 


bene eſſe; 


_ ane tverefore ul of rourt Th. 2 Geo. 2. that the declaration was only well 


the defendant 


has four days delivered from the time of the notice; and N chat 
after notice ä INF RS 


in which to the plea was put in in proper time. 
— Gibbs, who oppoſed this in the firſt inſtance, relied o on the caſe of 
- Grey v. Saunders (a), as eſtabliſhing a diſtinction between declara- 
tions in chief and de bene eſſe; it being there ſaid © the declare 
tion not being de bene efſe was only well delivered from the time 
of notice,” But „5 
The Court, after conferring with the Maſter, ſaid that according 
to the practice of this court a declaration is only conſidered as 
being well delivered from the time of notice, in which reſpect 
there is no diſtinction between a declaration in chief and a de- 


claration de bene eſſe. | 
* Rule abſolute 
(a) Barnes 243, | | 


THE END OF EASTER TERM. 


a 
IN 
A 


he might procure a new original. 
in making this motion was to hold the bail of Shaw ſtill liable, 
who could. have no reaſon to complain of the amendment, becauſe 
the proceedings againſt Shaw, for whom they were bail, were 
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ARGUED ang DETERMINED 

{TN THE 

of KING's 


IN 


Court B E N C * 


Trinity Term, 


1 the Thirty-ſeventh Year of he Reign of Gronor m. 


Carr againſt SHAW and Jus Mozcan Prices. 


*% 


HE proceedings in this caſe, which was an action on a 
promiſory note, were by original. The plaintiff arreſted 
Shaw, who put in bail, and proceeded to outlawry againſt the 
other defendant by the name of Famzs Morgan Price, his real 
name being Foun. On diſcovering, this miſtake, he now 
moved by 
Gibbs and Bayley to amend the ſpecial capias, in order that 
They ſtated that their object 


regular. 


Law and Efpinaſſe oppoſed this in the firſt . on two 


grounds; 1ſt, Becauſe it was in effect to amend an original, which 
could not be amended, Blackamore's caſe, 8 Co. 156; 


it would be unjuſt | as againſt the bail, who had a right to 


take advantage of any defect in the plaintiff” s proceedings. And 
they oblerved that as far as reſpected the defendants denen the 


plaintiff was now at liberty to begin de novo. 


VOI. VII. 4H 1 


2dly, Becauſe 


| Saturday, 
June 17th. 


Leave grant- 
ed to amend 
a ſpecial ca- 
pias, in order 
that an ap- 
plication 

n: igbt be 
made to the 
Maſter of 


the Rolls to 


procure a new 
original. 
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But The Court ſaid it was reaſonable that the plaintiff howld 
amend on payment of all the cofts, though they thought that che 
proceedings i in the outlawry ſhopld be firſt ſet aſide. 

Lord Kenyon, Ch. J. ſaid there was no doubt but that even 
an original might be amended on an application to the Maſter of 


the Rolls, though it could not be amended in this court; that 


when he was Maſter of the Rolls he had known ſeveral inſtances 
of the kind; and that before he was Maſter of the Rolls an 
original had been ſupplied even in the caſe of a Penal action 
brought by Sir R. Bampfylde on the game laws. 

Gibbs then moved to ſet aſide the proceedings in outlawry, 


which was granted; and then the firſt rule was granted on 
the plaintiff's paying all the coſts ! in the RESET action as well 


as thoſe l this — 
N ws Rule abſolute, 


Tueſday , 
June 20th. 


Where a 
commiſſion 
of bankropt 
js taken out 
fraudulently 
or maliciouſ- 
1y, the Chan- 
cellor may 
under ſtat. 

5 G. 2. c. 30. 
order a ſpe- 
cific ſum by 
Way of da- 
mages to be 
paid by the 
petitioning 
cred;tor to 
the bank- 
rupt, or aſ- 
ſign the bond 
given by the 
former and 
enable the 
latter to re- 
cover the 
whole pe- 
nalty of the 
bond. 

The afign- 
meut cf ihe 
bond by the 
Chancellor 
is concluſive 
evidence of 
the fraud or 
malice in an 


S111 TR again BrooMnraD. 


Dur on bond in 200l. The declaration ſtated that the de- 

tendant on the 4th of January 1797 in order and to the 
intent that a commiſſion of bankrupt might be awarded and iſſued 
againſt the plaintiff on the petition of the defendant and two other 


perſons the executors of J. Broomhead deceaſed gave to the Lord 


Chancellor according to the form of the ſtatute a bond in 200/,, 


with a condition that if the defendant and the ſaid two other per- 


{ons executors &c ſhould prove as well before the major part of the 


commiſſioners to be appointed in a commiſſion of bankrupt againſt 


the plaintiff as upon a trial at law in caſe the due iſſuing forth of 
the commiſſion ſhould be conteſted that the plaintiff was juſtly and 
truly indebted to the defendant and to the ſaid two other perſons 
in 100/., and was become bankrupt &c, and ſhould cauſe the 
faid commiſſion to be executed according to the directions of 
the ſtature 5 Geo. 2. c. 30, then the ſaid obligation to be void. 

That afterwards, to wit, on the 12th of January 1797 a com- 
miſſion of bankrupt was awarded againſt the plaintiff &c, but 
that the defendant and the ſaid two other perſons did not nor 
did any or either of them prove before the major part of the 
commiſſioners that the plaintiff was indebted to them in 100/. 


aQion brought on ſuch bond. 


It is nat neceſſary to Rate in a declaration on ſuch bond that the commiſſion was fraudulently or 
Wen lueo out. | 


and 
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and was become bankrupt &c, according to the form and effe& | 1797. 
of the ſaid condition, but therein wholly failed; by means whereof EE. 
the ſaid bond became forfeited to the ſaid Lord Chancellor, who 33 74 
upon the petition of the plaintiff (being the perſon in that behalt 
grieved) by an indorſement on the ſaid bond under his hand and 
ſeal aſſigned the ſaid bond to the plaintiff according to the form of 

the ſtatute &c, the ſaid bond being ſo forfeited and” the ſaid 
money therein mentioned being wholly unpaid ; by reaſon whereof 
and by force of the ſtatute &c an action hath accrued to the 
plaintiff, as aſſignee of the Lord Chancellor, to demand and have 
of and from the defendant the ſaid ſum of 200 l. &c. 
The defendant pleaded that the ſaid commiſſion of bankrupt was 
not taken out fraudulently or maliciouſly ; 3 to which the plaintiff 
demurred generally. 


Orn/low, in ſupport of the demurrer, objected to the plea, becauſe 
it tended to put in iſſue a matter on which the Lord Chancellor's 


judgment was deciſive: the Court then deſired to hear the other 
ſide. . 1 : 
Beſt, contra, It may be admitted that the plea cannot be ſup- 
ported: but the declaration itſelf is defective in ſeveral particulars. 
As the action is brought by an aſſignee, it ſhould appear on the 
declaration that the caſe is within the ſtatute (a), otherwiſe the 
plaintiff cannot recover. 1K, 'The judgment of the Lord Chan- 
cellor on the fraud and malice, which conſtitute the grounds of 
action, is not concluſive on the defendant but it is examinable in 
this action, The Legiſlature by enabling the aſſignee of ſuch a 
bond to ſue on the bond evidently intended that the whole queſ- 
tion ſhould be open to the parties; otherwiſe the Court in which 
che action is brought would be placed in the fituation of execut- 
ing a judgment pronounced by another tribunal, the legality or 
propriety of which they have no means of 3 The 


(a) The . tat. 5 Geo. 2. f. 30. J. 23. really due or owing, or if after ſuch com- 
for preventing the taking out of com- miſſion taken out it cannot be proved that 
miſſions of bankrupt maliciouſly” enacts that | the party was a bankrupt at the time of iſ. 
the petitioning creditor ſhall before ſuing | ſuing the commiſſion, but on, e contrary it 
out the commiſſion make an affidavit of the |: ſhall appear that ſuch commiſſion was taken 
debt, “ and give a bond to the Lord Chan- out fraudulently or maliciouſly, then the | 
cellor in the penalty of 200). to be con- |-Lord Chancellor &c ſhall and may upon the 
ditioned for proving his debt as well before | petition of the party grieved examine into 
the commiſſioners named in the commiſſion | the ſame, and order ſatisfaction to be made 
as upon a trial at law in caſe the due iſſuing to him for the damages by him ſuſtained 3 
forth of the ſame ſhall be conteſted and | and for the better recovery thereof may in 
tried, and alſo for proving the party a bank: | caſe there be occafion aſſign ſuch bond to ; 
rupt at the time of taking out ſuch com- | the party ſo petitioning, who may ſuc for 
miſſnon &c.; and if ſuch debt ſhall not be the lame 1 in his name,” 
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CASES IN TRINITY TERM 
reaſons given by the judges i in the Ducheſs of King/ton's 80 (a) 


apply with equal force to this caſe. The judgment of the Lord 


Chancellor reſpecting the queſtion of. bankruptcy is not decifive 
but may be queſtioned in an action or indictment; nay it is not 


even evidence of the bankruptey. but the aſſignees are obliged to 


eſtabliſh by proof all the facts that ſupport the bankruptcy. The 
ſame rule alſo holds in thoſe caſes in which the bankrupt himſelf 
is a party; as in inditments againſt the bankrupt for abſconding 
from the, commiſſion, or for embezziing his property. Then 
there is no reaſon why the Lord Chancellor's judgment ſhould be 
concluſive in this caſe; and queſtions of fraud and malice, on 
which alone this action can be maintained, are peculiarly fit for 
the conſideration of a jury. But 2dly, Even if the Lord Chan- 


| cellor 8 judgment be concluſive on this head, ſtill it ſhould have 


been averred in the declaration that the commiſſion was fraudulent- 
ly or maliciouſly ſued out, as the foundation of the Chancellor's 
deciſion. Nothing can be collected by intendment : but every 
fact that is neceſſary to bring the plaintiff 's caſe within the ſtatute 
ſhould be ſtated in the declaration as part of the plaintiff's title. 
The Ducheſs of King /fton's caſe, 11 State Trials, 261; Spieres v. 


Parker, ante, 1 vol. 141; and Beake v. Tyrrel, 1 Show. G. In 


the laſt of thoſe caſes, which was treſpaſs for taking the plaintiff's 


ſhip, the defendant juſtified that he took the ſhip as prize which 
was condemned in the Admiralty Court as prize; and yet judg- 


ment was given for the plaintiff, for Holt, Ch. J. faid © It doth 


not appear how this ſhip came to be prize; nor that there was 


any cauſe to ſeize her as ſuch; the antennen going to the 
Admiralty cannot juſtify the ſirſt legal caption.” So here it ſhould 


have been averred that the defendant fraudulently or maliciouſſy 


ſued out the commiſſion, and that the Lord Chancellor after 
examining into the eaſe on the plaintiff's petition adjudged that 
it was ſo fraudulently or maliciouſly ſued out: whereas there is no 


averment of fraud or malice; nay, it is not even alleged that the 


Lord Chancellor either ee or examined into this queſtion; 
it being ſimply ſtated that he aſſigned the bond to the plaintiff 
3dly, It was not the intention of the Legiſlature that the aſſignee 
{hould recover the penalty of the bond, but only a ſatisfaction for 
the damages ſuſtained by him, which the Lord Chancellor is to 
order, and the bond is directed to be aſſigned “ for the better 
recovery thereof, that is, of ſuch ſatisfaction. Therefore it 


| (a) 11,St. Tr. 261, 3. h 1 | 
10 ſhould 
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mould have been ſtated that the Lord Chancellor had examined: * 1797. 
into the ſubject, and ordered a ſpecific ſatisfaction to be made, 3 
and that ſuch ſatisfaction ſtill remained unpaid. This is in ſome —_ 

reſpects like a bond of indemnity, on which no action can be . 
brought until the party has been damnified; and that fact muſt be 
ſtated. 
Onſlow for the plaintiff. By the ſtatute the Lord Chancellor is 
authoriſed to examine into the whole matter, and to decide on the 
_ queſtion of fraud or ' malice. He is inveſted with a diſcretion 
either to aſſign the bond or not as he thinks proper after an 
examination : but his judgment on the point is as concluſive as 
any other judgment of a court of law which is the foundation of 
an action. This alſo gives an anſwer to the ſecond objection; 
for if the Lord Chancellor's judgment be deciſive on the fraud 
and malice, it was not neceſſary to aver that the commiſſion was 
yy fraudulently or maliciouſly ſued out, ſince that averment is in- 
cluded in the allegation that the Lord Chancellor aſſigned the bond 
to the plaintiff, which he could not have done unleſs he had 
decided that the commiſſion was fraudulently or maliciouſly ſued. 
out. In anſwer to the third objection, the penalty of the bond is the 
debt. In Brown v. Chapman (a) Lord Mansfield intimated an 
opinion that a plaintiff, who ſued on this ſtatute, would be entitled 
to the penalty of the bond., Perhaps the Lord Chancellor might 
have ordered a ſmaller ſum than the penalty to be paid by way of 
ſatisfaction, and then it would have been neceſſary for the plaintiff 
to have ſet forth what that ſatisfaction was, and that it remained 
unpaid ; but it was competent to the Lord Chancellor to order the 
whole ſum of 200/. to be paid; and by aſſigning 'the bond to the 
plaintiff, without making any « other order, it was in effect determin- 
ing that the penalty of the bond was the ſatisfaction that the 
plaintiff was entitled to receive. 
Lord KEN VON, Ch. J. I think that this action on che bond i i8 
maintainable. It is clear that the Legiſlature did not intend that 
the Court, in which the action is brought, ſhould examine into 
the queſtion of fraud or, matice. The act of parliament, in order 
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to prevent commiſſions of bankrupt being taken out improperly, 
requires the petitioning creditor to give a bond in the penalty of 
200 l.; adding that, if the ſuppoſed debt be not due, or if the 
party be not proved a bankrupt, and it ſhall appear that the com- 
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Sutr i 


again 
OOMHEA OD 


a great authority againſt it, that of Lord Hardwicke in the cafe 


to direct an inquiry before a Mafter of the damages ſuftained by 
the bankrupt, or a quantum damnificatus upon an iſſue at law, 


: recovery thereof order ſuch bond to be aſſigned: but that caſe was 


diſmiſſed the petition, Now that is a weighty authority; and 


or enable the plaintiff to recover the whole penalty of the bond. 


in ſach an action: but the defendant may plead performance, 


Chancellor may on the petition of the party grieved examine into 


all events the Lord Chancellor ſhould have aſcertained the quantum 


iche ſaid © It was in the breaſt of the Court, where the bank- 


previous inquiry into the damages ſuſtained by the bankrupt 


judgment whether the bond ſhould or ſhould not be aſſigned : he 


duch a caſe before the ſtatute of NM. illiam the Pate were driven 


CASES IN TRINITY TERM 


miſſ on was taken out fraudulently or malicioufly, then the 3 


the fame, that is, 6 into all the premiſes before ſtated,” the fraud 
or matice of Tuing out the commiſſion as well as the exiſtence of 
the petitioning creditor's debt or the bankruptcy ; and may order 
ſatisfaction to be made for the damages ſuſtained, and aſſign 
the bond; but for what? in order that his judgment may be 
again reviſed? That would be abſurd: the deciſion of the Lord e 
Chancellor is deciſive on the ſubject. Then it was urged that at 


of damages, and that the action on the bond ſhould only be 
brought to enforce payment of ſuch damages. That objection has 
more the appearance of foundation than the others: but there is 


Ze parte Capler (a), where the Chancellor having aſſigned the 
bond to the party grieved, the petitioning creditor applied to 
diſcharge that order, or at leaſt to ſuſpend any action on the 
bond until the damages were inquired into; but Lord Hard- 


ruptcy was a doubtful caſe and the commiſſion ſuperſeded, either 


and after the damages are ſettled the Court might for the better 5 
attended with ſuch flagrant circumſtances that he would not by a 
prevent his ſecking an immediate ſatisfaction;“ and therefore he 
according to that, the Lord Chancellor may either aſſeſs the damages 


Asunuksæ, J. and GRosE, J. of the ſame opinion. 
LAWRENCE, J. The Lord Chancellor was to exerciſe his 


has aſſigned it, and his judgment is concluſive in this action. 
Then it is ſaid that if this be coneluſive there is nothing to be tried 


non eſt factum, or that the bond was not aſſigned. This is not 
like a bond of indemnity, to which it has been compared: in 


(a) 1 4th. 144. | 1 
9 1 | into 


% 


- 
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into a court of equity to enquire into the damages ſuſtained : but 


this bond does not come within that act of parliament. 


Judgment for the plaintiff, 


Maxxs agar e 


"HIS was an oa of covenant contained in an e 
dated the 1oth of February 1787, in which the defendant e 


covenanted, for the conſideration therein mentioned, to pay the 


plaintiff an annuity of 207. during the defendant's life by half- 


yearly payments; and the breach aſſigned was the non- payment 


of 5ol. for two years and an half due the 24th of June 1796. 
The defendant pleaded, in diſcharge of his perſon, that he was 
actually a priſoner ,in the Compter in London at the ſuit of the 
plaintiff om the 12th of February 1794, and was duly diſcharged 
according to the ſtat. 34 Geo. 3. c. 69. (the inſolvent debtors' act) 
at the Quarter Seſſions holden for the city on the 10th of September 
in the 34th year of the reign &c; and that the ſum of money, for 
the non-payment of which the aQion 1 1s brought, was contracted 
before the .12th of February 1794- 


To this plea the plaintiff demurred, and aff igned fol cauſe that 


it appeared by the declaration that the plaintiff declared for the 


non-payment of two years' arrears of the annuity due on the 24th 


covenant 
made before 
the . 


SMITH 


55 againſi 
Bao 


* 


Tueſday, 


June 20th, 


Theinſolvent 


act 34 G. 3. 
69. does 


not diſcharge 
the perſon of 


an inſolvent 
{who 1s en- 
titled to the 
benefit of 
that act) from 
the payment 
of the arrears 
of an annui- 
ty becom 
ing due af- 
ter his diſ- 
charge on 2 


of June 1796, and that the ſaid arrears were not due or accruing 


as appeayſes b 


declaration on the 12th of February 1794. 


Ztterel v. Hole, Dougl. 97. as a direct authority in Point; ob- 
lerving that there was no difference between the ſtatute 16 Geo. 3. 


. 


6. 38. / 33. on which the plea was framed in that caſe, and the 
ſtat. 34 Geo. 3. c. 69. / 31. on which this defence reſted, except 
that in the latter power is given to two juſtices, as well as to the 
juſtices at the Quarter Seſſions, to diſcharge the priſoner. 

Erſtine, for the defendant, acknowleging that this caſe TY, 
not be diſtinguiſhed from that cited, 


The Court gave judgment for the plaintiff; ſaying that they had 


looked into the authorities on this ſubject, and that they were in 
11s favor. 


Judgment for the plaintiff (a). 


(a) Vid, Auriol v. Mills, in Error; ante, 4 vol. 94. 


| 


in ſupport of the demurrer, relied on the caſe of 
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1797. 
— 


Tueſday, 
June 20h, 


A. and B. 
being joint 
owners of a 
ſhip, 4. con- 
veyed Ho 


| moiety to &.: 


bur in the 


bill of ſale 


the certificate 
of regiſtry 
was not truly 


recited: B. 


took poſſe ſ- 
ſion, and af- 


terwards 
mortgaged 


the whole 


ſhip to A. 


who did not 


take poſſe(- 


ion; then 


B. ordered 
C. to repair 
the ſhip: af- 
terwards B. 
conveyed 
one-half of 
the ſhip to A. 
and the other 


to D.;—held 


that the firſt 
bill of ſale 
was an ab- 
folute pullity 
under the 


ſtat. 26 C. 3. 


„ 00. % 7; 
and that A. 


was liable to 
C. for the re- 


pairs of the 
ſhip in an ac- 
tion for work 
and labour 
brought by 
not having 
pleaded in 
abatement 
that B. ought 


alſo to have 


deen ſued. 


Whether a 


mortgagee of 


a ſhip, out of 


poſix ſſion, be 
not liable for 
the repairs ? 


Qu, 


ſame day and year duly granted, as follows, that is to fay; as | 
' purſuance of an a paſſed j in the 26th year of the reign of King 


Gravel Lane St. George's in the Eaſt, Merchant [having taken and 


affirmed *] that himſelf together with Fo/eph Wharton of Scar- 


_ preſent maſter *] and that the ſaid ſhip or veſſel was taken prize, 


CASES IN TRINITY TERM 


Fes 


— 


| WeSTERDELL againſt DAR 


Tas was an Alen for work and labour in repairing ihe +7 

defendant's ſhip; to which the general iſſue was pleaded ; 
and on the trial a ſpecial verdict was found. It ſtated that on the 
1ſt of October 1790 the defendant and one F. Wharton were 
the ſole owners of the ſhip called Sr. Vincent, being a ſhip then 
belonging to the port of London ; and being ſuch owners they 
on the ſaid iſt of October cauſed the ſame to be duly regiſtered in 
the port of London; and a certificate of ſuch regiltry was on the 


George the Third, © intitled an act for the further increaſe and 
encouragement of ſhipping and navigation“ Robert Dale of Old 


ſubſcribed the affirmation *] required by the ſaid act, and [having 


borough [in the county of York Merchant, who is not reſident within 
twenty miles of London and has not abſented himſelf to avoid 
taking the ſaid affirmation or oath „] are ſole owners of the ſhip 
or veſſel called Si. Vincent of London | whereof William Prior is at 


legally condemned, and made free, as appears by a regiſter N? 269. 
granted at London the 31ſt of October 1786 now delivered up and 
cancelled. And Samuel Brown ſurveyor for ſloops and boats and 
Fobn Farratt ſurveyor for the act of Navigation having certified to us 
that the ſaid ſhip or veſſel is Dutch built, has two decks, and three 
maſts, that her length from the forepart of the main-ſtern to the 
afterpart of the ſtern-poſt aloft is [ 104 *] feet, her breadth at the 
[broadeſt part of the main-wales *] 27 feet 6 inches, her height 
between the decks 4 feet 9 inches, and admeaſures 343 tons, 
that ſhe is a round Jute-fterned ſhip with quarter-badges and her 
quarter-deck runs near the main-maſt, has no gallery and a woman 8 
head; and the [ſubſcribing owner ?] having conſented and agreed 
to the above deicription and admeaſurement and having cauſed 
ſufficient ſecurity to be given as is required by the ſaid act the ſaid | 
Ship St. Vincent has been duly. regiſtered at the port of London ; | 
given under our hands and ſeals of office at the Cuſtom-houſe in 


10 the 
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the faid port of London'this 1ſt day of Ofober 1790. [V. Bates, 6x W 

. deputy collector, M. Hord, pro- con. Entered in the office of che 5 

Regiſter- general of Shipping, iſt Ofober 1790. T. Leuic. | "DELL 55 
The verdict then ſet forth that on the iſt of February 1792. L 2 3 

| 1 defendant by a bill of ſale in conſideration of 750l. granted 

bargained and affigned his moiety in the ſaid ſhip to J. Wharton : 

in that bill of fale the certificate of regiſtry was recited, but the 

following variations were made in it; inſtead of the words between 

the brackets, page 306, No . were inſerted ** having taken and 

ſubſcribed the oath; No 2 „having ern; Ns g. all thoſe 

words omitted; Ni ee F. Lotherington is at preſent 

maſter; N? F. all theſe dimenſions in figures (a); No 6. © broadeſt 

part above the main wales.” Ne 7. © ſubſcribing owners;” Nes. 

all thoſe: words. omitted. » 

The, verdict then ſet forth that 7. Wharton by 1 . 

on the 2d of November 1792, after reciting that he was indebted 

to the defendant i in 1600l., in conſideration thereof and of 107. 

granted bargained and aſſigned the ſaid ſhip to the defendant his 

excutors &c; with a proviſo for making void the ſame on pay- 

ment of 16000. with intereſt in purſuance of the covenant therein- 

after contained; and F. Wharton covenanted with the defendant 

to pay him the 1880 with intereſt at the rate of 5]. per cent. on 

the day next after the date of that indenture; and alſo that if de- 

fault ſhould be made in payment of the 1600 J. and intereſt the 

ſaid ſhip ſhould remain and continue unto the defendant his 

executors &c, and that he and they ſhonld hold and enjoy 

the ſame to his and their proper uſe as his and their 

goods and chattels free and clear from the proviſo therein- 

before contained. In that indenture the certiſicate of regiſtry 

was alſo recited, but it was inaccurately recited, and it dif- 

fered from the original in almoſt all the particulars pointed 

out in the recital in the firſt bill of ſale. The verdi& then 

ſet forth that no indorſement was made on the certificate of re- 

giſtry of any alteration of property hy transfer from the defendant 

to Wharton-or from Wharton to the defendant. That when the 

aid indenture was made the ſhip was on a voyage to Archangel in 

Nuſia, but returned to King fton ußon Hull in December 1792. 

That on the zoth of January 1793 F. Wharton, who then 

ated as ſole owner o the thip of which J. Lotherington was then 
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1 Though this was 3 out as a | truth it was no variation, the original being 
variation from the original certificate, in | in figures, 


Vol. VII. . r 


CASES IN TRINITY TERM 


1797. 1 employed the plaintiff to repair the ſame, and the fame ; 
Sony ral was accordingly repaired by the plaintiff, who in his account made 
vert a debit thereof as follows, © Ship Sr. Vincent, Captain J. Lother- 
| 5 ey ington, J. Wharton, Dr to T. Weſlerdell” for the repairs. That | 
after the ſhip had been fo repaired J. Wharton on the 26th of 
April 1793 for a valuable conſideration abſolutely ſold conveyed - 
and aſſigned one moiety of the ſhip to the defendant and the other 
moiety to one J. Todd and G. Fletcher, which affignment was 
duly regiſtered. And that the defendant never took actual poſ- 


ſeſſion of the ſhip in conſequence of the indenture dated the 2d ef 
November 1792, nor at any time aſter the making of the ſame 
until the execution of the abſolute conveyance of the oy of - 
the faid ſhip made to him! in April 1793. ED e 
This caſe was twice argued; the firſt time in Eaſter term la by 
Mood tor the plaintiff and Chambre for the defendant, and now 1 ; 
Law for the former and Maryatt for the latter, 

Arguments for the plaintif.—It will be urged on behalf of 
the defendant, who was only a mortgagee when the ſhip was re- 
paired, that he is not liable for any repairs done to the ſhip before 
he was actually in poſſeſſion : but it is contended by the plaintiff 
that the defendant was at that time the legal owner of a moiety of 

the ſhip, and that this action is maintainable againſt him, he not 
having pleaded in abatement that any other perſon ought to 
have been ſued with him. In order to ſee ho was the legal 
owner of the ſhip, it is neceſſary to look to the conveyance from 
the defendant to JVharton in February 1792; for unleſs the certificate 
of regiſtry be therein ſer forth purſuant to the directions of the ſtat, 
26 Geo. 3. c. 60. (a) the conveyance is abſolutely void, and the 
legal property ſtill remains in the defendant. Now by adverting 
to that bill of ſale it is evident chat the certificate of regiſtry is not 
truly and accurately ſet forth therein. [Here the variations 
noticed in page 306 were pointed out. And though in Rollgſton 

V. Smith (b) it was holden that a mere clerical miſtake in reciting 
oy certificate of regiſtry did not vitiate the bill of ſale, that miſtake ' 
appearing on the face of the inſtrument itſelf, it was decided in 
Rolleflon v. Hibbert (c) that the omiſſion of the certificate rendered 


(a) It is enacted by the 17th clauſe of that | length in the bill or other inſtrument of 
: ad that when and ſo often as the property | {ale thereof, and that otherwiſe ſuch bill of 
in any ſhip belonging to any of his mjeſty's | ſale ſhall be utterly null and void to all 
ſubjects ſhall be transferred to any other of | interits and purpoſes,” | | 
his majeſty's ſubjects in whole or in part, the (6) Ante, 4 vol. 163. 
certificate of the regiſtry of ſuch ſhip ſhall be (c) Ante, 3 vol. 406. | 
truly and accurately recited in words at | 


y 

by 

17 

1 

1 

+ X 

* 

1 
W 
ty 

by 4 

i : 

4 
3 
. 

. 5 

j . 

wy 
* 7 
T7 
wed, 
£6 
4 

. 

. 
E 
$243 if 
. 

i 
Wai. 
Kt 
20H I, 

1.3 
2210 
0 

1 

1. 
U 
3. 

: 

1 

* 

1 

£ 

; . 

J 

11 * 

"th 

(hz! 

1 

9: 
+ 

| 

$14: 

* 
„ 

” 
4218 
wy * 

Win 

13 oy 

15 

[4 N 

NN 

r 

Tr. 

by 

0 ey X 

1 1 

IN 

* 4 . 

Rt} 

75 

1 

Mt; 

W 

N 171 

1 
18 JN 
. 

7 1 

1 

. 8 
71 : 
| 1 
i 

| E: 

N 

8 0 

1 

1 44 

5 

. 

$ 

18 

* 

Ar 

ill 

5 

+ 

39 

N. 

94 " 

9 
10 
ws, 7 

1 1 

6 

Af 

Tr 

8 

* 

* 
bs. 
a 

in 4 

5 

* 

54 

" 

7% 

ol . 

3 

N. 1 
"Nl 
3.1 
* 
+] 
15 
1 
FR 
W. 
. 
4% 
if 
{5 


the 


— >” 


— e r rr 
— — r — — 


— — 
2 a — 


e of — = 
P Irognnge net 
PF 


a — 
_ mer rad 15 


SA” —— — 44,4 p * 
d 3 —— 
2 1 2 
— Loaf — — 
1 —P . 
— 


7 
* 1 


THE THIRTY-SEVENTH YEAR OF GEORGE III. 
che bill of fale a nullity. 
recital ' of the certificate of regiſtry : the variations between 
the original and the recital are fo numerous that a perfon re- 


ferring to both would be induced to ſuppoſe that they contained 


a deſeription of different ſhips. Then the conſequence of this not 


being a true and accurate recital is that this bill of ſale is an ab- 


ſolute nullity, and the legal title to the moiety ſtill remains in the 
defendant. But if this bill of ſale were ſufficient to paſs the ſhip 
from the defendant to Wherton, then it was contended that the 


ſubſequent conveyance from Wharton to the defendant dated 24 of 


November 1792, which was alſo liable to the ſame objections as the 
firſt bill of ſale reſpecting the miſrecital of the certificate of regiſtry, 
was a conditional ſale to the defendant. and not a mortgage; or 
that if it were a mortgage, the defendant was liable to the repairs 


of the ſhip on the ground that a mortgagee, though not in poſ- 


ſeſſion, was entitled to the profits of the ſhip; a th v. Callimore, 
Dougl, 278.3 Rich v. Ce, Cowp, 636. 0 


The Court intimated a ſtrong opinion on the firft argument 
that the conveyance of the 2d of November 1792 was a mortgage, 


and on the ſecond argument that Point was conceded by the 7 
The laſt point, reipeting the liability of . 


plaintiff's counſel. 


mortgagee out of poſſeſſion, was ſtrongly conteſted: but as the 


Court declined giving any opinion upon it, the arguments of the 
counſel on both ſides on that head are here omitted. 


Arguments for the defendant. Firſt, the conveyance fr om the 


defendant to Marton was a valid conveyance, notwithſtand- 
ing the defects in the recital of the certificate of regiſtry, and con- 
ſequently the property paſſed to the latter. 


it requires ſuch a deſcription of the ſhip in every transfer of 
it that it may be known by a reference to the Cuſtom-houſe 
whether the ſhip in queſtion be or be not entitled to the benefits 
conferred by the ſtatute. Now the deſcription of this ſhip in the 


_ conveyance from the defendant to Wharton is ſufficiently accurate 


to anſwer that purpoſe: the recital of the certificate of regiſtry 
agrees with the certificate itſelf in all the material points; the 
fact of condemnation, the date of the regiſtry, the name and the 
dimenſions of the thip ; ; and the variations are mere clerical errors 
of no importance; and according to the authority of Rolleſion v. 
Smith ſuch errors will not vitiate the bill of ſale. But even if this 
were not a valid inſtrument as between the defendant and Wharton 
on account of theſe defects, ſtill it is not competent to other perſons 
11 


* 


Now this is not a true and accurate 


The object of the 
Legiſlature i in paſſing this ſtatute was to deprive foreign ſhips of 
the benefits to which Eugliſh ſhips are entitled, to effect which 
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1797. to take advantage of the objedtion, Here the queſtion is not 
reſpecting the validity of the transfer between the defendant 
by <0] | and Wharton, but it ariſes on a collateral contract. It does not 

p- +48 follow, becauſe the vendee could not have retained poſſeſſion of 

-the ſhip againſt the vendor or his aſſignees if he had become a 
bankrupt, that the defendant is liable in this action for repairs done 

:to the ſhip at the inſtance of Wharton. The parties themſelves 

have conſidered this to be a valid transfer, and have acted upon it 
as ſuch ever ſince ; Wharton took poſſeſſion under it, ated as 

owner in giving orders for the repairs, then mortgaged this very 
ſhip to-the-defendant on the idea that the property of the ſhip was 
in him, and afterwards actually ſold it for a valuable conſideration 


to the defendant and two other perſons. This is an attempt by 
a third perſon to compel a party to aſſume an ownerſhip which he 
diſclaims, to the detriment of another. In the inſtance of inden- 
-tures of apprenticeſhip, the ſtatute 5 Eliz. c. 4. requires the ap- 
prentice to be bound for ſeven years, ſaying that all other inden- 
tures © are void to all intents and purpoſes * and yet it has been 
holden in queſtions of ſettlement law (a) and in actions for enticing 
away an apprentice (5) that an indenture for a ſhorter period is 
-not abſolutely void, but only voidable, and that at the election of 
the parties themſelves, for that third perſons cannot ſet up the 
objection. Here Wharton was in poſſeſſion as owner; and though 
he was in under a defective conveyance, it is not competent to the 
plaintiff to charge the defendant, who was not in poſſeſſion and who 
claimed-no title, for the repairs done to the ſhip as on a contract. 
Suppoſing a diſſeiſor or a perſon under an invalid conveyance 


were in poſſeſſion of land, and ordered buildings to be erected, 


5 the workman could not reſort to the right owner and recover 


— 
— — 


againſt him as on a contract made with him, even when the 
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right owner recovered the poſſeſſion; much leſs could he com- 
pel the owner to aſſert his title: but he muſt reſort to the perſon 
in poſſeſſion who employed him. In this caſe no credit was even 
given to the defendant perſonally; it was given to the ſhip. 
Secondly, It was not a conditional fale, but a mortgage from 
Wharton to the defendant. Floyer v. Lavington, 1 P. Wis. 271; 3 
Miller v. Lee, 2 Ath. 4943 4 Bro. P. Caf. 142; and the latter, as 
mortgagee, cannot be charged with the repairs, not being in poſ- 
ſeſſion; Eaton v. Jaques, Dougl. 4 54; Fackſon v. Vernon, 1 H. Bl, 
Rep. 114; and Chinnery v. Blackburne, ib. 1 17, note a. . | 


— — 
9 * 


I 
2 
og 


—_— S 
— tne. 
r 
> $a A fab) 


<a tes 
[> 4, — 
— i p< 
* + 


— 
— 


— Ea 
on — 2 7 


* 


(a) R. v. St, 1 aid. Burr. | (6) Parker v. Smit C. B. 1785, on A 
$. C. 91. motion ſor a new trial. | 
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Reply to the firſt ground. The words of the ſtatute, which 1797. 
require Ca true and accurate recital in words at length” of the | er 
certificate of regiſtry, give an anſwer to the argument that a oz | 
general deſcription. of the ſhip in the bill of ſale is ſufficient. againſt 
The ſtatute alſo ſays that a bill of ſale, in which the certificate i 1s | 
not truly recited, {hall be“ utterly null and void to all! intents and 
purpoſes: then it cannot be a valid inſtrument to any purpoſe; 
and it is immaterial by whom the objection is taken, the Court 

are bound to give their opinion on the validity of this inſtrument. 

If it be a nullity as between the defendant and Wharton, it muſt 

equally be a nullity as to all perſons. This queſtion cannot de- 

pend on the wiſhes or conſent of the parties to the inſtrument ; 

a determination that it does would have the effect of repealing 

the ſtatute. With regard to the caſes of apprenticeſhip ; they 
profeſſed to go on the ground that ſuch an indenture was only 
voidable; and therefore they are not applicable to this caſe whete 

the inſtrument is declared abſolutely null and void. 8 

Lord Kenyon, Ch. J. Although this comes before us on a 
ſpecial verdict, and the caſe has been twice argued, it does not 
appear to me to be a caſe of much difficulty: the plaintiff's 
argument on the firſt part of the caſe is, in my opinion, concluſive. 

It ſeemed to be admitted through the whole argument that the 
owner of the ſhip is liable to pay the expences of repairing her. 
Therefore the only enquiry here is, Who is the owner of this 
ſhip? And that depends on the ſtat. 26 Geo. 3. c. 60. / 17. by 
which it is enacted that when the property in any ſhip is tranſ- 

ferred the certificate of regiſtry of ſuch ſhip ſhall be truly and 
accurately recited in words at length in the bill of ſale, other- 

wiſe ſuch bill of ſale ſhall be utterly null and void to all intents and 
Purpoſes. Caſes have ariſen on the conſtruction of this act of 
parliament that diſtreſſed our feelings: in one inſtance we re- 

laxed a little from the ſtrict words of the act in deciding that a 
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mere clerical error did not vitiate the bill of fale, the certificate i 
being in effect the ſame, and the error being apparent in the [| 
inſtrument itſelf; and in making that relaxation IJ hope we did 'F 
not tranſgreſs the limits of our duty. But i in this caſe the recital þ 
of the certificate of regiſtry 1 in the bill of ſale from the defendant © 
to Wharton is ſo totally unlike the certificate itſelf from the bt 
beginning to the end of it, that there is ſcarcely any fimilitude vt 
between them. Without repeating all the different variations | H 
that have been pointed out, it is ſufficient to ſay that the cer- | 4 
0s . 8 tificate t 
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againſt 


DALE. 


of ſale; and then it follows that this is not a legal transfer of the 


ſhort ground therefore it ſeems to me that we are bound to lay 


ſtanding his attempt to transfer his intereſt in it to Wharton by the 


apprenticeſhip which have been cited, Lord Hardwicke ey 
that the indentures were only voidable. 


points, [ think it proper to obſerve that whenever it becomes 
ſerve further conſideration. In Rich v. Coe (a) it was ſaid that 
the perſon of the maſter, the ſhip, and the perſonal ſecurity of the 
owners; but I doubt whether that doctrine is not too generally 
laid down; Sir J. Jekyll held in a caſe before him that the 
maſter could not ſubject the ſhip if in England, and that was 

_ afterwards confirmed by Lord Zardwicke. As to the caſes reſpect· 


owner, and muſt ſo be conſidered i in a court of law, notwithſtand- 


of the caſes that a mortgagee is only liable when in poſſeſſion, 


ſeſſed: but with great deference to the learned judge who gave that 


transfer of the ſhip is made, though by way of mortgage, the 
mortgagee may ſtate that he was poſſeſſed: in all actions of trover 


i sbs IN TRINITY: TERM” 
tificate of regiſtry 5 is not truly and accurately recited in the bil | 


ſhip: - If any inconveniences have reſulted to the public from 
this regulation in the act, and if it be expedient to relax from the 
words of the act in this reſpect, application muſt be made to the 
' Legiſlature for that purpoſe and not to a court of law. On this 


that the defendant remains owner of part of the ſhip, notwith- 
bill of ſale 1 in February 1792: he was undoubtedly owner before 


that time, and no competent act has been ſince done to diveſt 
him of the ownerſhip. With reſpect to the caſes of indentures of 


Other points have been diſcuſſed in this caſe, but it is not 
neceſſary to go into them at large, or to give any deciſive : opinion 
upon them now. But as ſome caſes have been referred to on theſe 


neceſſary to decide thoſe queſtions thoſe caſes may perhaps de- 


the perſon ſupplyi ing a ſhip with neceſſaries has a treble ſecurity; 


ing the mortgagee; whether in or out of poſſeſſion he is the legal 
ing his title is ſubject to equitable intereſts. It is ſaid in one 


and that what proves this point is that in charging the mortgagee 
it is neceſſary to ſtate in pleading that he entered and was poſ- 


reaſon, I doubt it; I conſider thoſe as mere formal words. It has 
alſo been argued that there 1s a difference between a mortgage 
of real and perſonal property : but that diſtinction affords a ſtrong 
argument againſt the mortgagee of a ſhip; for the inſtant 2 


(a) 8 42 | . 
3 brought 


1 
1 \ ON 
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brought by the aſſignees of a bankrupt for property an i t to 
the bankript they ſtate that they were poſſeſſed. It is not ne- 
ceſſary however to decide theſe Points in this caſe, and therefore 
I avoid giving any poſitive opinion upon them: but as ſeveral 
caſes have been cited, I have thought it right to throw out theſe 
doubts leſt whenever the queſtions ſhould ariſe again it may be 
ſuppoſed that 1 have acquieſced in theſe determinations. But on 
the firſt part of the caſe, I am of opinion that the property was 
never deveſted out of the defendant, that the liability to repair the 
ſhip reſulting from that property ſtill remains in him; and con- 
ſequently that judgment muſt be given for the plaintiff, 

- ASHHURST, J. The act of parliament ſays that unleſs 'the 


certificate of regiſtry be faithfully recited | in the bill of ſale, the 


bill of fale ſhall be utterly void to all intents and purpoſes: then 
is the certificate accurately inſerted .in the conveyance from the 
defendant to Wharton? certainly not: and if the act is to have any 
operation at all it avoids this deed; the conſequence of which i is 


that the property of a moiety in the ſhip ſtill remains in the de- 


fendant. And though the defendant might have pleaded in 


abatement that Wharton ought alſo to have been ſued, vet not 


having ſo pleaded he cannot now take advantage of that objection. 


It is not neceſſary to go into the other points that have been made, 


this alone being deciſive againſt the defendant. 

 Grosx, J. No contract is found by the ſpecial verdict ſo as to 

ſupport the promiſe laid in the declaration: but it is argued on 

the part of the plaintiff, that this is a cafe in which the law will 
imply a promiſe by the defendant. The action is for work and 

labour done to a ſhip, one half of which had belonged to the 


WesTER- 


DELL 
againſt 


 DaLE. 


dy 


| defendant before the repairs were done. And the firſt queſtion 5 


that ariſes is, whether or not the defendant continued the owner 
at that time notwithſtanding his conveyance to Wharton. It is 
true that we decided 1n -one caſe that a mere clerical error did 
not vitiate the bill of ſale : but conſidering the object of the 
Legiſlature in paffing this act and the words of the ſtatute it is 
impoſſible to ſay that the bill of ſale contains a true and accurate 
recital of the certificate of regiſtry; and then the act ſays that 
ſuch a bill of ſale is a nullity. The next queſtion that was made is 
whether this law ſhall attach as between the defendant and a third 


perſon, not party to the bill of ſale; it has been argued that though i 


the objection ariſing from the act of parliament be deciſive as 
between the Parties chemſelves, it is not ſo as between third 


10 1 „ | perſons. 
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== I 797. e Now it muſt be obſerved that the words of the act are ethet 
*—  /the-bill of ſale ſhall be void 10 all intents and purpoſer. 1 remember 


” W "RA 
. Tak” the caſe. alluded to of: the action for- enticing away the apprentice-; 


141 but that was decided on this ground that the Legiſlature intended that 
ſuch indentures ſhould be voidable. only and not void; but here. 
| think that the intention of the Legiſlature would be defeated: by a de- 
termination that a bill of ſale, not conformable to this act of par- 
F liament, is only voidable at the election of the parties. To be ſure 
in ſome views of this queſtion, the conſequences of our deter- 
mination may be highly prejudicial to the defendant; he muſt be 
liable to all the burdens as owner, and if the maſter of this ſhip had 
run down another veſſel the defendant might have been anſwerable 

to a great amount. But on the other hand if this ſhip had had a letter 

of marque and had taken a Prize, the defendant would have been 
entitled to a ſhare of the prize: then if he be entitled to the proſits of | 

„ ſhip, he ought alſo to be liable for the repairs; the maxim ap- 
. plies qui ſentit commodum ſentire debet et onus.” On account of 
the hardſhip of the defendant's ſituation it: is with great difficulty 

that I have brought myſelf to be of opinion with the plaintiff: for 
whatever my wiſhes may be in favor of the defendant,:I am not 
warranted in deciding: in his favor; that would be to. repeal the 
law; it would be ſaying that this bill of ſale ſhall be valid to ſome 
purpoſes when the Legiſlature have ſaid. that. it ſhall be void to al 
intents and purpoſes. 

' LAWRENCE, J. It is clear chat the alngament by the defendant = 

to Wharton is not a legal aſſignment, on account of the defects in 

= —- the recital of the certificate of regiſtry. As between thoſe two 

# _ - perſons the defendant might' have called on *Wharton for an ac- 

count of the profits of the ſhip ; if he had filed a bill in equity for 

that purpoſe, it would have been no anſwer to have ſet up this 
bill of ſale which is void by the act of parliament. Conſidering 
it in that light, the defendant ſeems liable to the repairs of the 
ſhip on this ground that if one part-owner ſuffers the other 
part-owners to. employ a perſon to repair their ſhip, he is bound 
by their acts. The part of the caſe, on which I doubted was, 
the argument that aſſerted that the bill of ſale is only void as 
between the parties themſelves; for the words of the ſtatute of 
Elizabeth, referred to, are as ſtrong as thoſe uſed in this act; 
and in the conſtruction of that act of . parliament it has been 
holden that indentures contrary to it are only voidable. I do not 
diſtinctly recollect the ground on which thoſe caſes were decided: 
Oey $6 e but 
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IN THE THIRTY-SEVENTH YEAR;OF GEORGE I. 


but if they proceeded, on this ground that it was the intention of 
the Legiſlature that ſuch indentures ſhould only be voidable, they 
may be diſtinguiſhed from this caſe; for 1 
full effect to this act of parliament; the proviſions of which are 
ſo highly beneficial to the country. 


The KinG againſt. GEORGE Cros5LEY one &c. 


HIS was an indictment gail 1 1 defendant for perjury, 
which ſtated that in Eafter term 36 Geo. 3. Thomas Stokes 
made a certain application to the Court of our. lord the now king 
before the king himſelf againſt G. Croſiley, W W. Clarke and T. 


the ſaid application being one of the attornies of the ſaid court &c. 
to wit at Weſtminſter in the county of Middle eſex. That on Friday 
next after one month from Eafter-day in the thirty-ſixth year 
aforeſaid the ſaid T. S. upon the affidavit of himſelf and others 
named, and a certain paper-writing thereunto annexed being 
read by the ſaid Court &c, obtained a rule &c againſt the de- 
fendant, W. C., and 2. B. whereby it was ordered that they on 
notice & ſhould on &c anſwer the matters contained in the faid 
athdavits, and attend the ſaid court in perſon at the time of 
anſwering as aforeſaid. The indictment, then ſet forth the ſub- 
ſtantive charge in Stoke's affidavit, which was that he had found 
in the defendant's poſſeſſion a ſheet of paper having the proper 
ſtamp for affidavits thereon, with the name W. Clarke written 
thereon at the left ſide of the paper, and the name and words 
« Thomas Briarly, a Maſter Extraordinary in Chancery” written 
on the right fide of the paper, and no other writing thereon. 
It then ſtated another rule of Court made on Saturday next after 
the Morrow of the Aſcenſion &c in the thirty-ſixth year afore- 
laid, ordering that the third day of the, then next term ſhould 
be further peremptorily given to the defendant, W. CT and 3 
to anſwer the matters contained in the affidavit in the ſaid rule 
&c and attend the ſaid court in perſon. And „that the ſaid 
defendant contriving and intending to ſtop. the courſe of public 
Juſtice on Zoth Muy in the thirty-ſixth year aforeſaid did come 


1 


anſwer the charge, a ſufficient venue being laid to the ſat of taking e. falſe oath, 
% 


in 


Judgment for 4 plaintiff | 


briarly, he the ſaid defendant before and at the time of making 


315 


1797. 
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I think we ought to give 
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June z 0th. 


An indit- 
ment ſor per- 
jury aſſigned 
on an affidavit 
ſworn before 
the Court 
need not 
ſtate, nor is 
it neceſſary 
to prove, that 
the affidavit 
was filed of 
record or ex- 
hibited to 
the Court or 
in any man- 
ner uſed by 
the party. 
Perjory 
may be aſ- 


ſigned upon 


an affid avit 
of an attor- 
ney of the 
court made 
in anſwer to 
a charge 
exhibited 
againſt him 


in a ſum- 


mary way for 
having in 

his poſſeſſion 
blank pieces 
of paper with 
affidavit 
ſtamps and 
the ſigna- 


tures of a 


Maſter Ex- 
traordinary 
m Chancery 
and another 


\ perſon at the 


bottom of 
the papers. 
It is no ob- 
jection to 
ſuch an in- 


dictment that 
jt is not ſtarted 


where the 


court was 
OY EP the original PO elne or * the rule was MOT 3 on the defendant to 
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"CASES IN TRINITY TERM 


in his own proper perſon to the court of our ſaid lord the king 
before the king himſelf, the ſaid court then being at Weſtminſter 
in the county of Middleſex, and did then and there produce to 
the ſaid Court a certain affidavit in writing of him the defendant 
to be exhibited to the ſaid Court for the purpoſe of diſcharging 
the ſaid rules, and then and there before the ſaid Court was duly 
ſworn and took his corporal oath &c that the contents of the ſaid 
affidavit of him (the defendant) were true, the ſaid Court then and 
there having a lawful and competent authority to adminiſter the 


faid oath of the ſaid defendant and to take and receive his ſaid 
affidavit. That the ſaid defendant being ſo ſworn &c. did then 


and there, to wit, on the ſaid zoth of May in the thirty-ſixth 
yu &c. at Weſtminſter aforeſaid in the ſaid county of Middle efex 
in and by his affidavit aforeſaid upon his oath aforeſaid before the 
ſaid Court, the ſaid Court then and there having a lawful authority 
to adminiſter the ſaid oath &c and toreceive his ſaid affidavit falſely 
and corruptly &c depoſe and ſwear” &c. The indictment then ſet 
out the defendant's affidavit in anſwer (a) to the rule then depending 
| againſt him, and the ſeveral af 1gnments of perjury thereon; con- 
cluding © and ſo the jurors &c ſay that the defendant on the 
faid zoth May &c. at Weſtminſter aforeſaid in the ſaid county of 
Middle ſex before the ſaid Court of our ſaid lord the king before the 
king himſelf, the ſaid Court then and there having competent 
authority to adminiſter the ſaid oath &c. by his own act &c in 
and by his affidavit aforeſaid &c. did falſely & commit wilful 
and corrupt perjury againſt the peace &c.“ 
The defendant having been found guilty upon this dlc ent 
RE” being brought up to receive judgment in the laſt term, offered 
ſeveral objections (b) in arreſt of judgment. ift, It is ſtated in the 
indictment that T. Stokes made an application to the Court of our 
lord the now king &c againſt the defendant, W. C. and T. B.; 
but it is not alleged that the ſaid court was then held at Fe eft- 
minſter or elſewhere ; what follows, namely, © at We etminſier” 
&c. being merely applied to the allegation of the defendant's 
being one of the attornies of che court, and the fame objection 2 


(a) The defendant by this anſwer LA 3) Theſe otjeions and fome others, 
tempted to get rid of the preſumption of | which have no foundation in fad are omit- 
mal, practice againſt him on account of his | ted, were drawn up in writing by the 
poſſeſſion of ſuch an inflrument, by flating | defendant himf.1f, and by him preſented | 
that it had been put into bis hands many | to the Court; the ſubſtante of them only is 
years before to be uſed as an affidavit in a preſerved; | 


certain cauſe they depending. 


„ 


applies 


/ 


N THE THIRTY-SEVENTH YEAR OF GEORGE III. 


1 to other parts of the indictment where the Court | is men- 
tioned in particular. It does not appear by the record where the 
Court was held at the time when the rule was made, calling upon 
the defendant to anſwer to matters contained in che ſaid affidavit: 
nor is there any venue to this part of the indictment. _ 2dly, The 
indictment does not ſhew that the affidavit of the defendant was 
made in any legal proceeding: and the C Court have no right to call 
on the defendant ſummarily to anſwer any complaint againſt him 
merely becauſe he is an attorney, unleſs in a caſe touching the 
defendant's office as an attorney in his conduct towards ſome of 
the ſuitors of the court, or for a breach or contempt of ſome rule 
or order of the Court, or for ſome matter touching the proceed- 


ings or proceſs of the Court, none of which are ſtated; or if the 


paper found in the defendant's cuſtody could have been the object 
of a ſummary inquiry, not having been uſed or attempted ſo to be, 
nor having a proper ſtamp, it could only have been in the court 
of Chancery, where the paper could have been uſed if at all, and 
not in the court of King's Bench; wherefore all the proeeedings 
7 reſpecting it are coram non judice, and cannot be the ſubject of 
an inditment for perjury. 3dly, Where any matter of record of 
the Court is referred to in an indictment of this ſort, it 1s uſual to 
add as by the record canes] now remaining affiled in the ſaid 


T he Kix o 
Again 


Csιναν,,)V 5 


" court &c. doth appear, or the like; but there is no luch re- 


ference in the preſent indictment. gthly, No venue is laid to 
the fact of the defendant's ſwearing the affidavit on which the per- 
jury is aſſigned. 


To theſe obj ections, which were not argued at the bar, aner 
was added by 


Eyſtine, Garrow and Manley, on behalf of the defendant ; that 
it did not appear that after the affidavit, on which the perjury was 


aſſigned, was ſworn by the defendant it was exhibited in this court 
or filed. It was indeed ſtated that the defendant did produce 


to the Court a certain affidavit to be exhibited 8c: but it plainly 


appears from what follows that the paper- writing (there impro- 
perly called an affidavit) was not ſuch at that time, but be- 
came ſo afterwards by the defendant's being ſworn to the 
truth of the facts contained therein; and after the time when 
only it could properly be Eyled an affidavit it does not ap- 
Pear to have been filed or in any manner exhibited or made 
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= "CA TRINITY AH 
1797 uſe. of by the defendant in court. They admitted that if the 


ng oat _ crime of perjury could be committed merely by ſwearing to a 
againſt ' falſe affidavit, although no uſe were afterwards made of it in a 
1 ; judicial proceeding, then this objection failed ; ; but if that were 
not ſo, it followed neceſſarily that there ought to be an averment 
in the indictment that it was uſed or filed of record, without 
which perjury could not be aſſigned thereon. That this appeared 
as well from the common practice of counſel in adviſing their clients 
not to make uſe of affidavits the truth of which they had reaſon 
to doubt, and keeping them from the files of the court to avoid 
expoſing the ſwearers to the peril of an indicment for perjury, 
as alſo from the general form of the precedents, which either 
Rate that the affidavits on which perjury is aſſigned were exhibited 
or produced before the Court, or refer to them as filed of record, 
which ſuppoſes them to have been uſed or read in court. R. v. 
| Croſs, Trem. P. C. 136. R. v. Jole, ib. 138. R. v. Brooks, 
ib. 151. 155. And they alſo cited R. v. 2. lor, Skin. 403, Holl's 
Rep. 5 34. where on an indictment for perjury in making an 
affidavit Holt Ch. ]. ruled at Guildhall, * that it ought to be 
proved that the affidavit was read and uſed againſt the party, for 
without producing and uſing it the bare making an affidavit will 
not be ſufficient (a).” 
Milles and Dauncey, contrd, were ſtopped by the Court. 
Lord Kenyon, Ch. J. The argument in arreſt of judgment 


only ſhews that there are ſome precedents of indictments for per- 


N jury in the books containing words that are not inſerted in 
1 © this indictment. But that argument proves too much, becauſe 


it tends to prove that all ſubſequent indictments muſt contain all 
the nonſenſe that has been inſerted in the precedents drawn of 
late years. 1 
Let us examine the foundation of this objection on principle, on 

| practice, and on the precedents. Firſt as to principle: This pro- 
Fi ſeecution affects to bring to juſtice a perſon who has been guilty 
of a moſt enormous offence : his guilt or innocence muſt depend 
on his own act and on the motive by which he was actuated at 

the time. The affidavit, on which the perjury is aſſigned, might 

have been ſworn in a diſtant part of the kingdom; it might have 

been ſent up by the poſt, and detained in the hands of ang perſon 
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(a) Ie appears upon reference to the | 5 . & M. Roll g, that the indigment 
record of this caſe which is of Mich. | concluded contra formam ſtatuti &c. 
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TER I THE THIRTY-SEVENTH YEAR OF GEORGE III. 319 
bere for ſome time; and according to the doctrine urged on 1797. 
behalf of the defendant the guilt or innocence of, the perſon mak- - den RY 
ing the affidavit in the country 1s to depend on the circumſtance again? 
of the perſon into whoſe hands it comes bringing it forward. . 
But ſurely the guilt of the party cannot depend on the act of 
another perſon, when all that he had to do has been already con- 
ſummated. In the inſtance of making an affidavit in the country, 
the party is not to be indicted here where the affidavit may happen 
to be uſed, but in the county where the offence was complete by ; 
making the falſe oath. Then the practice has been referred to, and 
it is ſaid that counſel have ſometimes recommended it to the party 
who has made the affidavit not to produce it in court but to 
put it into his pocket: in one ſenſe it may be of great importance 
to the party to put his affidavit into his pocket, to prevent it's 
being produced in evidence againſt him on an indictment for per- 
jury: but it is ridiculous to ſuppoſe that his guilt or innocence can 
depend on ſuch an act. With regard to the precedents; it is ad- 
mitted that there are many, on which the parties have been con- 
victed, in which it is not ſtated either that the affidavit was 
exhibited or filed in court. On looking into the precedents referred 
to in Hawkins J was at firſt ſtartled, ſeeing that they alleged that the 
affidavit had been exhibited or filed: but they are all on the 
ſtatute, and are therefore diſtinguiſhable from this caſe, for there 
an action is given to the party injured by the falſe oath. I am 
therefore of opinion that there is no foundation for this or for 
any of the other objections, which we have conſidered though 
they have not been argued. | „ 
As HHURST, J. declared in of the ſame opinion. 
Gross, J. Whether we conſider this caſe on principle, the 
definition of the crime of perjury, or the practice, I think there is 
no foundation for this objection. 
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There is no precedent in which 
it is alleged that the affidavit was uſed. It is indeed ſtated in ſome 


of them that it was exhibited by prout patet per recordum &c; 
but that is not neceſſary. 


LAWRENCE, J. Several objectious have been made to this 
indictment, all of which except one have now been given up by 
the defendant's counſel. Had they been argued, I think I could 
have given ſatisfactory reaſons to ſhew that none of them could 
be maintained. With regard to the objection relied on by the 
defendant's counſel; I think that the crime of perjury was com- 


plete by the aeferdany 8 ſwearing the affidavit for the purpoſe of 
Vor. VII. Dy 4 N 
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diſcharging 


CASES IN TRINITY TERM N hn . 


diſcharging the rule againſt him, and that the crime cannot 86. 4 
TheKing pend on the ſubſequent uſe of it, the defendant being equally 
ee guilty of perjury though no uſe had been afterwards made of it. 

Ig)he caſe in Sinner was an indictment on the ſtatute (a), and 
therefore it cannot govern this caſe. I have looked with great 
attention through a variety of precedents, manuſcript as well as 
printed, and I do not find that it was ſtated in any one inſtance 
that the affidavit was uſed. It is ſtated in them that when the 
party ſwore he exhibited the affidavit to the perſon or the Court 
before whom it was ſworn, and that the contents of it were falſe; 
the common form is, that he came before the perſon or the Court, 
and exhibited the affida vit or paper-writing, that perſon or Court 
having competent authority &c, and that he ſwore falſely and 
corruptly ſuch and ſuch things, without adding that any uſe was 
afterwards made of the affidavit; and then it proceeds to ſet out | 
the aſſignments, of perjury. Then it was faid that all thoſe caſes 
may be diſtinguiſhed from the preſent, becaule it appears in them 
that the affidavit was exhibited as appears by a reference to the 
files of the court. But the principle is that whatever is material 
to the eſſence of the crime cannot be ſupplied by intendment: 
then is not the uſe made of the affidavit (if at all) to be ſupplied 
by intendment ? A reference is made to the files of the court to ſee 
what was done, and from thence it is to be intended that the 

| party uſed the affidavit: but that is contrary to the general 

rule that no material thing is to be intended; from which it follows 

that this kind of reference does not ſuupply what the defendant's 
counſel ſay 18 neceſſary to be averted, becauſe that would be to 
OY, _ ſupply it by intendment. But even that reference is not always 
 - made; it was not either in R. v. Hawkins, Trem. P. C. 167, or in 


- I. y - my - ” — — 
A. — — ” Id. -.# N <= > 2 — —— SR - 
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„ R. v. Stone, ib. 148. I have alſo directed a ſearch to be made in 
3d the Crown- office for precedents of indictments of this kind: it is 
4 not alleged in any one of the nine that I have ſeen that any uſe 
= was made of the affidavit; and in four of them there is no refer- 
© © ence to any affidavit on the files of the court. And in the caſe of 
4 ; Ne. v. C. Athinſon (b) which was very much examined both by the 


bench and at the bar the indictment was drawn in this form, and 


this objection was not even taken. 


Rule diſcharged. 
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ts) This appeared tom the indifment | (3) E. 24 Geo, 3. B. R. 
on the records of the court. 5 . 
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1797- 
Nags rnd 


CAREER again CawrHORNE. OO Walſly, 
e 7975 June 21ſt. | 


TY defendant had obtained a rule calling on the plaintiff to The Court 
ſhew cauſe why he ſhould: not be diſcharged out of cuſtody, er) "wat 


diſcharge a 
for the inſufficiency of the affidavit on which he had been arreſted. re 


Out of cuſto- 
The affidavit, which was entitled in the cauſe, ſtated that * the 9 on the 


round that 
defendant has or lately had in his poſſeſſion a certain bill of ex- the aff@cavi 


on which he 


change of the plaintiff* s dated &c, drawn by one W. Martin upon had been 
and accepted by Meſſrs. Alcock and Milner for the payment of 3 


was entitled 


651. to the plaintiff one, month after date, which faid bill of * e 


exchange the ſaid defendant on demand thereof refuſed to deliver 3 hold 
all in 


to the plaintiff, but on the contrary has converted and diſpoſed of _— for a 
il ot ex- 
the ſame to his own uſe.” | change it 


ſhould be 
The firſt objection was that the affidavit was entitled in the fared tat 


the bill re. 
cauſe. But mains un 


The Court thought that as the raftice @) had odtalued 10 — . 
of adding a title to affidavits of this kind it would be too much 
now to determine that ſuch practice had been erroneous, par- 
ticularly as this was a mere queſtion of form and did not interfere 
with the juſtice of the caſe; and that the conſequences of ſuch a 
determination would be that it might occaſion an infinity of actions 4 
for improperly holding to bail in thoſe caſes in which the affidavits = 
had been entitled: but that for the regulation of future practice — 
they would make a rule of court ordering that affidavits to hold 5 5 
to bail ſhould not be entitled after this term. | 

Another objection was then taken to the affidavit that it ought 
to have ſtated a cauſe of action to the extent ſuggeſted in the 
affidavit; whereas here conſiſtently with what was ſworn the 
defendant might not have converted any thing to his uſe of 
the value ſtated; for though it was ſtated that the bill of ex- 
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(a) In the laſt term ſimilar rules were | an opportunity of conſulting the judges of 
obtained in two cauſes, Levi v. Re, and | the other courts. But as ſoon as the above 
Gaunt v. Marſh, on a fimilar objection. On | caſe of Clarke v. Cawthorne was diſpoſed of, 

_ enquiry it then appeared that it had been | they diſcharged the rules in both theſe caſes. 
the practice for a great length of time to | In ſupport of thoſe rules were cited R. v. 
uſe affidavits to hold to bail that were and | Jones, 2 Str. 704; R. v. Pierſon, Andr. 3133 
that were not entitled indiſcriminately ; that | Bevan v. Bevan, ante, 3 vol. 601; R. v. 

| there were nearly as many in the office of | Harriſon, ante, 6 vol. 60; and R. v. Almen, 
the one kind as of the other. The Court, | cited ante, 6 vol. 642. note. Againſt the 
thinking it a point that concerned the prac- | rules was cited King q. t. v. Coles, ante, 
tice of all the courts, ſaid that they ſhould | 6 vol. 640. | 
defer giving any opinion until chey had had 


b 


3 2 change 


— 


= 


- * 
— * ͤ— 4 2 
A ZI 9, — — 22 


- 
5 - 
* 
— 
1 
— — — — — — — — — — cpa — — = —— * —— — — — 2 
* _ — — — — — — h 1 - < Rey _ 
— — Sci — — Ty, SER —— p.m in? | > 4 Em" 32 — un n a» — eee — — — 8 - —— Le as 8 
+ Ws 3 > — — 2 CCC. a2. : — prota 2 wp r232 233: 2 r art r n * r.. y 
p 2 — > - * 1 7 2 _ 2 p ot — 2 — — n — * > 4 — . 1 8 3 % . 
E 1 2 5 : a * 2 2 4 : - — 4 . < — by 0 5 Tre 2 * — — — 2 — — OR TERS JE 2 2 
. tt. GR ABER i. nfs on MB nmr bs mY - £2 On gen . = me en ICY” - — hx * . PS 2 P A ee er near ER >? Rao . 
r * 8 > A 2 * ICS. . nar 2 - — — ——— — — . U Ks 2 . PTT ²˙ 0dͤd . T 8 
£ — 3 ＋— — —_—> "IT E K . 3 — ; = r= ens . = F. v2, rae. Ss pede por aa Se PMs; va 
; 2 : A rn Res Bb, oY ER on ne ae ESE S nnd S T e 
2 9 TOES EEE HO. at pots 's : — * —— JAE» _ p 8 J . - F PR 2 . 
8 o > Ss 
* »4 —Y a 2 8 
_ 828 
3 n Gt 
2 $4 Dy . r 


. "7 2 * 3 < : * 2 N 7 n N 2 
> * Ny 2 — — * . A -- — _— 2 2 2 I. 8 1 222 8 r IIS — 
8 2 ped — 2 A I OT CR En I os 32 3 2 RT er Poet WO Oe III TTT PIs OS 7h 
© — . — q — 8 — — . * 32 3. — — — by 1 1 Fe k 2 * 2 * N * 2 5 * ** 
1 ö * e — — — A” : — > oa et we Gonna "EW — CESS 
_ | 2 A > 3 — 3 — 2 n IE ON RES _— p = — - . 7 — RE — 
' . 2 A 2 an F — 


— 6 < - — - 

3 

7 SO ae 
72 * 


SHEA 
2 5 — 
. 2 — 


* Af >, A 
F r 
2 3 
. 
ES 
> 


1 
F 
2 
4 
* 
„ 


a 
9 — 
— 


— — 
—— OOO 
= EL 


9 
— 


* A —_—_— — _ 8 — 9 
== xXxo <=. 
. — NOS 


— 
— 
— 


— 


. 


F PSS 
— 7 
r — 
L y — 
—̃ — 
8 22 
= 7 1 =z 


— I ORF — 


— „ — 
r 
— 


— — 
—— — . 
, ACE _ — 2 2 — 


— — 


PEE —— — ———— 
r GMDATE — dg 
EM — — — 


— — 


* F — —— 
— — > 2. — RTP. — . 28 GA 3 
e — F= ——— — ]˙ ³i¹wꝗ᷑— -F 
: 


9 


= 5 r LD BY 
. . 5 = ” 
— FE - £ 
3 2 —— ͤ )— Ss 


N = 


Vi = 


CNET EINER TEEN ENNTENIES 
Con im —— ng nn 


| 


f 


. 
$467 
} 15 
Mm 
"WJ 
8 
al, 5 10 | 
by Y 
I * 
1 
. 
3K 
. 4 ay 
Ny 4 v4 
y 7 * 
8 


322 
1797. 


CLARKE 


againſt | 
the 


Caw- 


"If; having 
three daugh- 


ters B. C. and 


D., by will 


gave a ſmall 
legacy to B. 

and C., and 
then gave a 

leaſehold 


« hut if ſhe 
died without 


having child 


or children“ 
then “ to B. 
and after ner 
to her child 
or children: 
D. had a 
child who 
died in her 
Iifetime ;— 


held that D. 


took the ab- 


married . Rugg in September 1753, by whom ſhe had three 


ſolute intereſt 
in the term, 
and conie- 

quentiy that 


ſhe might 
diſpoſe of it 
by will. 


being ſufficient to paſs the whole intereſt in the term, it is-incum- 
bent on the defendant, in order to reſtrain thoſe words, to ſhew 
that the preciſe event on which the bequeſt over was to take 


effect has happened. 


caſe was reſerved for the opinion of this Court. 


his daughter Ann, but if ſhe ſhould happen to die without having 


begotten ; 


is ſince dead) for life, remainder to Ann Knight one of the leſſors 


whole intereſt in the term; 
for the plaintiff for the whole: if not, a verdict was to be entered 
for the plaintiff for an undivided fourth part, Aun one of the 


of the children of Mary. 


CASES In TRINITY ERM 


change purported to be of a certain amount, it did not appear but 
that the bill might have been paid. And 


The Court, being of « opinion that this objection was fatal, made 


\ 


5 N 3 Pine Rule abſolute 7 


Y'Y 


3 5 
| Lawes in ſupport of the rule. ne YE 3 


- 


Winti on ho Demiſe af Knien and Aw his 


Wie again J. Rucs. 


ON the trial of this Gita for leaſehold premiſes 3 in Ain 
before Mr. J. Buller at the laſt aſſizes for Somer/etſhire a ſpecial 


M. Owen, poſſeſſed of the remainder of a term for 1000 years, 
having three daughters B. Chilcott, Mary Owen, and Ann Owen, 
by will dated 13th of Ofober 1750, after giving 55. to his eldeſt 
daughter, and 5/7. to Mary, gave the premiſes in queſtion * to 


child or children lawfully begotten, then he wilted that the ſaid 
premiſes ſhould be and remain to his daughter Mary, and after her 
to ſuch child or children as ſhe ſhould happen to have. lawfully 
” and he appointed his daughter Anz executrix and 
reſiduary legatee. Ann entered after the death of her father, and 
children, who as well as the huſband died in Ann's lifetime. 
Ann afterwards by will gave the whole to her ſiſter Mary (who 


of the plaintiff and who was a daughter of Mary. The queſtion 
reſerved was whether Ann, the daughter of . Oꝛoen, took the 
if ſhe did the verdict was to be entered 


leſſors of the plaintiff being in that caſe entitled to a fourth as one 


Dampier for the plaintiff. | The Foes of thi 1 to mn 


It! is given to Ann , but if ſhe die 
3 Without 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 
without having a child or children, then it is given over to Mary 
and to ber children, The conſtruction which the defendant at- 
tempts to put on theſe words is, to ſubſtitute the word a leaving” for 


having, and then to imply an intention in the teſtator from the 


word ſo ſubſtituted and add to the words © having a child or 
children” theſe words “ living at the time of Anne's death.” Before 


ſo forced a conſtruction can however be put on the words the 


Court ought to be ſatisfied that ſuch was the intention of the 
teſtator : but on conſidering the ſituation of his family and the 
whole will, the contrary appears to have been his intention. Anne 


ſeems to have been the favourite daughter; this eſtate is firſt 


given to her ſhe heing then unmarried, and ſhe is alſo the re- 


ſiduary legatee. 


at the time of their mother's death, they could not have taken any 
intereſt but by the bounty of their mother. The intention there- 
fore of the teſtator ſeems to have been to give the whole intereſt 


to Anne to enable her to diſpoſe of it for the benefit of her children 


either in her lifetime or by her will. And unleſs ſhe had this 
power if ſhe had had a child who died in her lifetime leaving a 
a child, ſuch grandchild could not have taken any thing, and the 


whole would have gone over to Mary and her children: whereas 


the intention ſeems to have been to poſtpone Mary's family until 
after Anne's ; and that Mary's ſhould not take as long as there were 


any deſcendants of Anne. The words © child or children” here 


But even if the whole intereſt did not 


are equivalent to I ue. 
paſs immediately to Anne, ſhe took it abſolutely on the ſubſequent 
birth of a child; when ſhe had a child the event on which the 
eſtate was given over became impoſſible; for the only event on 


which it was given over was Anne's dying without ever having had 
a child. In Goodrar v. Clarke (a) Wyndham J. mentioned the caſe 


of Brett v. Pildridge; a father on the marriage of his daughter 


made a proviſo that if his daughter died without iſſue within two 
years, the huſband ſhould repay 5004, of her portion; the 
daughter had iſſue, and afterwards ſhe and her iſſue died within 
two years; and it was adjudged that the huſband ſhould not re- 
pay the 5001., for by having iſſuę the condition was performed. 

Jekyll for the defendants. The deviſe over to Mary took 


Place on the event of Anne dying without any children. Such 


(a) 1 Sid. 102. 


Yor, VII. 40 


Now there is no bequeſt to Anne's children, 
though there is to Mary's; and if Anne's children had been living 
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CASES IN TRINITY TERM 


« 


appears to 15 been the intention of the teſtator, and ſuch j is the 


| grammatical conſtruction of the words of the will. In Read v. 
Snell (a) where the queſtion aroſe on the conſtruQion of the words 


«in caſe my daughter ſhall die leaving no heirs of the body,” | 
The Lord Chancellor held that as“ leaving was a participle of the 
preſent tenſe it related to the time of the daughter's death. 80 


here having” is a participle of the preſent, and equally relates to 


the time of Anne's death. In Beauclerk v. Dormer (b) where the 
words were “ if ſhe die without iſſue hen to go to Lord G. Beau- 
clerk,” The Lord Chancellor laid much ſtreſs on the word then. . 


In Porter v. Bradley (c) the deviſe was to A. and his heirs, and if 


he die leaving no iſſue behind him, then over; and Lord Kenyon 
ſaid * if 8 ny the firſt. Wk leaving no iſſue bad been 
v. Chats muſt be reſtrained to Loos i ue at the time of his 
death.” In Hughes v. Sayer (d) the bequeſt was to Paul and Ann 
“ and upon either of their dying without children then to the 
ſurvivor,” and it was holden that thoſe words muſt mean dying 
leaving children at the death of the party.” So in Lampley v. 
Blower (e), where the bequeſt was to 4. and B. and to their 
iſſue, and if either of them happen to die before the legacy be- 
comes due to her, and /eave no ue, the ſhare of her ſo dying 


ſhall go to the ſurvivor, it was ruled that it was confined to 
leaving no iſſue at the time of their death.“ Gulliver d. Myles 


v. Aſhby, 1 Bl. Rep. 607. It does not appear that the teſtator 
intended any benefit to Anne's children, and conſequently the 
contemplation of their intereſt can have no weight in increaſing 


their mother's eſtate; they are not even mentioned in the will; 


and to conftrue the word having to mean having Bad a child will 
not only be to determine againſt the grammatical conſtruction of 
the word but on a preſumption of intention in the teſtator which 


the words of the will do not warrant. 


Denherr in reply. The caſes cited, in which the word © leav- 
ing” was uſed, are not applicable to the preſent, becauſe. that word 
neceſſarily refers to the time of the death, but the word © having” 
does not. There is no caſe in which it has been holden that 
having children” ought to be reſtrained to leaving children; 
and here the intention of the teſtator, as it may be collected 


(a) 2 Atk. FI | (4) 'P. Wins. 534. g 
(8) 16. 38. 1 - (e) 3 4h, 396, 
(c) Ante, 3 vol. 143. 5 
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dom other parts of the will, is againſt ſuch a determination. In 4597. 

Porter v. Bradley the words © behind him” were added to © leav- ee 

ing.“ And in Hugbes v. Sayer it was expteſsly given over to the _ 
ſurvivor, which ſhewed. an intention in the teſtator to reſtrain it f 

to iſſue living at the death of the perſon who firſt died. 1 

Lord Kenyon, Ch. J. Before we determine this caſe we muſt 

fatisfy ourſelves as well as we can of the teſtator's intention. Let 

us look at the general plan of the will, and ſee what conſtruction 

will beſt effectuate it. His intention ſeems to have been this, that 

the progeny of Anne ſhould be firſt provided for, and, that failing, 

that the eſtate ſhould then go over to his daughter Mary and her 

children: but it is clear that he did not know the exact meaning of 

legal limitations. According to the defendant's conſtruction of the 

will, when Anne died without leaving children living at the time of 

her death, the eſtate was at all events to go over to Mary, what- 

ever might have been the circumſtances of Anne's family before; 

and then if Anne had had a child who died in her lifetime leaving 

children, thoſe great-grandchildren of the  teſtator, the grandchildren 

of that daughter for whom he had a predilection, could not have 

taken at all; in that caſe the favourite daughter would have been 

in a worſe la ie than either of the other daughters. There is 

no limitation over to the children of Anne, and if ſhe had died 

leaving children, there is nothing imperative on Anne to leave the 

eſtate to thoſe children, but ſhe might have left it to whomſoever 

ſhe pleaſed. But in the next limitation, the eſtate is given to 

Mary and to her children; and it is elear that if the prior limit- 

ation to Anne had been out of the way, the inſtant Mary had a 

ehild the eſtate would have veſted in that child without any regard 

to ſuch child ſurviving his mother Mary, and in the event of ſuch | 

child dying before Mary, Mary would have been entitled to take 

out adminiſtration to him. In the caſe of a conditional fee-ſimple 

at common law, the parent on the birth of a child had the jus 

alienandi; the condition was thereby performed, and the eſtate 

was alienable prior to the ſtatute de donis. In this caſe we de- 

termine according to the general intention of the teſtator, which 

was that the family of Anne ſhould be firſt provided for, and that 

the children of Mary ſhould not take until failure of Anne's chil- 

| dren, Perhaps he did not foreſee this particular event : but we 

muſt not on that account put a conſtruction on the will that would 

have diſappointed the teſtator in the moſt, important part of his 

whole ſcheme. I think therefore that I am bound to put that con- 

: „% ſtruction 
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| 1797. ſtruction on the will chat the plaintiff contends for; which is alſo 


e the fair grammatical conſtruction, for the meaning of the word 
WEAKLEY : : . | | 

again * leaving” is eſſentially different from that of © having.” 
Rugs. 
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 AsnnvssrT, J. The defendant's is a forced conſtruction of this 
will. Anne was the favourite daughter of the teſtator ; ſhe was 
the great object of his bounty. The teſtator firſt gave this eſtate 
to his daughter Anne, without adding any other words to that 
bequeſt; then he proceeded thus, © but if the ſhall die without 
having a. child &c” then to Mary and her children: but it can- 
not be ſuppoſed that he intended to give a leſs eſtate to Arne, 
who was his favourite daughter, than to Mary who was not, 
This being the caſe of a term, a bequeſt of the eſtate to Anne 
carried the whole intereſt, and that was only to be diveſted by * 
ſubſequent event which has not PEE? therefore it remained 
to her abſolutely. 1 


GRosE, J. The conſtruction relied on by the plaintiff ſeems 
moſt conſiſtent with the teſtator's intention. The teſtator had 
three daughters, the.youngeſt of whom (Anne) he ſelected as the 
chief object of his bounty. The eſtate was given to her, without 
ſaying for her life and without giving it afterwards to her 
children: but it was afterwards given to Mary and to ber children, 
which ſatisfies me that Anne was to have the power of diſpoſing 
of it among her children if the choſe, for he intended that Anne 
and her children ſhould have at leaſt as much benefit from this 
eſtate as Mary and her children; and if Anne were to have the 
0 power of diſpoſing of the eſtate for the benefit of her children, 
3 hne muſt take the whole intereſt in order to enable her to do ſo. 


LawRENCE,:]. Perhaps the generat intention of the teſtator will 
be beſt conſulted by this determination. At the ſame time I confeſs 


0 . | | it ſtruck me at firſt that this was. a gift to Anne, and in. caſe ſhe left 
Ft LS any children that ſhe ſhould have the power of diſpoſing of it abſo- 

5 uutely, the teſtator taking it for granted that ſhe would provide for thoſe 

| | — children, but if ſhe 4% no child then that the eſtate ſhould go to 

5 | 1 8 8 Mary: and her children. That is the grammatical conſtruction of 
'TY the will; © having” refers to the time of the death; whereas ae- 
54 cording to the plaintiff's argument that word muſt be read « hav= 

1 ing had.” However the teſtator's intention ſeems to have been 
4 firſt to provide for Anne's family, truſting when he gave the 
|. | eſtate to her that ſhe would diſpoſe of it properly among them. 

a Tn event of Anne s having children it might have been de- 
i __ --" 

Wl 

4 
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ſirable to provide for them during Anne's Hees but that ob- 1797. 
ject would have been defeated if Aune had had no power of diſ- — 
poſing of the eſtate until the time of her death. Conſidering TR” 
therefore that it was the teſtator's intention that Arne ſhould take 8. 
the whole intereſt in this eſtate if the had children though they | 
did not exiſt at the time of her death, in order to further. that = 
intention the beſt conftruQion that we can put on. the will is 
to decide that this eſtate veſted abſolutely in Anne in the event of 


her having a chi ild at any time; and conſequently that the plaintiff "my 
18 entitled to recover for the whole | 1 | . #8 
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Poſtea to the platt 


Goopxiht on the Demiſe af Bauen againſt Rien Bern. 
| une 23d. 
and Govzrr. 


4 6 


JECTMENT for ey acres of land, twenty acres of mea- The leſſor of "Of 


dow, and twenty acres of paſture, with the appurtenances, bs iv. ejeQ- ; 


fituate in the pariſhes of Over Stowwey and Nether Stowey in the ee es 


county of Somerſct. The defendants pleaded the general iſſue, prove the 


. L defendant in 
and entered into the common conſent rule as tenants. The cauſe poſi-ſſion of 


- 1 Hg: ws | | 1 the premiſes 
was tried before Mr. Juſtice Buller at Taunton, when a verdict was which he 


found for the plaintiff, ſubject to the opinion of this Court on the over alto? 


cover, altho? 


; following caſe. The leſſor of the plaintiff proved his title to cer- = _ 


tain lands in the pariſhes mentioned in the declaration of eject- ee 


ment, which lands were called Clutſome' „ Dunſcombe's, Land- content rule 
| | | x to confeſs 


cs Breach, Criddle's Breach, and the Gore Platt, which were the leaſe entry 
| - 8 , and ouſter, 
premiſes in queſtion. The defendants proved that they were not, if the de- 

d 1 
nor ever had been, in poſſeſſion of any part of the premiſes in 9 de pot. 
queſtion. The only point reſerved at the trial was, whether the e 
defendants after entering into the conditional rule could be per- 


mitted to prove that they neither were or had been in poſſeſſion of 
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the premiſes, which the plaintiff by the evidence had entitled him f . 
ſelf to. If ſuch proof on the part of the defendants were admiſ- 
ible, a nonſuit was to be entered; otherwiſe the verdict was to 
ſtand. 
Praed for the leſſor of the phintif. The leſſor of the plaintiff g 


having declared generally as he had a right to do, and having at 
che trial proved his title Winde anſwering the general deſeription 


in the declaration, and the defendant not having ſhewn a title 
0 any other lands anſwering the ſame deſcription, the queſtion i 18 


. „ whether 


Vor, VII. 
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before the Court (a). Firſt, that the leſſor of the plaintiff could 
not avail himſelf of any judgment in this caſe in his favour, 


expired before judgment, ſo that the plaintiff cannot have the 


for the damages and coſts. And he cited precedents of ſuck 
Judgments in Book of Judgments, 1 vol. 82. 2 vol. 118. Gilbert 


entered to recover the term as well as the damages and colts, that 
the plaintiff ſhould maintain his whole judgment ; for upon error 
brought it may be affirmed in part and reverſed in part. Second- 
ly, that as the leſſor of the plaintiff muſt in the outſet of the 


on the tenant in poſſe N on, without which he could not have pro- 


other claiming title for him comes in and defends his poſſeſſion, 
and thereupon enters into the conſent rule; and this queſtion 
ariſes upon the operation and effect of ſuch conſent rule as evi- 


certainly would not be ſufficient to warrant a judgment againſt the 
caſual ejector.; ex. gr. the acknowledgment of the party to the 
conſent rule that he was in poſſeſſion of the premiſes for which 


that fraud and colluſion which the rule requiring the affidavit of 
ſervice was intended to prevent. Beſides, there is no more reaſon 


amended. | | | Vid. Preface to Runnxington' 1 Law of Ljed- 


MT 2 = — —— —— * — 
Lt. ä — — — 
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| CASES IN TRINITY TERM 
whether the latter is not conduded. by having entered into the" 
eneral conſent rule from diſputing his poſſeſſion of the lands ſo 


deſcribed and proved to be the property of the leſſor. TWo 
preliminary objections were made when this caſe firſt came 


Anſwer—That though a term for which an ejectment is brought be 


benefit of his judgment to recover the term, yet he may enter It 


(5) Law and Practice of Ejeftments 307. [and this was aſſented to 
by the Court]. Nor is it neceſſary, even if the judgment were 


proceedings have procured an affidavit of ſervice of the declaration 


eeeded in the action, he is eſtopped from contending that 3 
immaterial whether the defendant were or were not in poſſeſſion. 
Anſwer-—The rule requiring ſuch an affidavit is only for the 
purpoſe of enabling the leſſor to enter up his judgment againſt 
the caſual ejector: but it does not apply when the tenant or any 


dence at the trial between the litigating parties, and not upon the 
queſtion of regularity in the previous proceedings, Other evi- | 
dence too of poſſeſſion would be admiſſible at the trial, which 


the plaintiff went; and yet that would not be ſufficient to ſupport - 
a judgment 1 the caſual ejector; ; becauſe it would let in all 


(%) This was in the laft term, when the | «© The Law and Practice of Ejectments“ 
an of the caſe was ordered 9 be is aſcribed to Lord Chief Baron Gilbert, 


| (8) N.te; this book which bs intitled — 
15 5 . why 


N THE | THIRTY-SEVENTH YEAR OF GEORGE ul. 


why the afidavit of ſervice ſhould conclude the party in this caſe 


than the affidavit to hold to. bail does the plaintiff in bailable 
actions; yet it never was conſidered that a plaintiff in the latter 
caſe was bound to prove his demand up to the full extent of the 


ſum which he had before; ſworn to be due, or that he was eſtopped 5 


from proving any more due to him from the defendant. So in 


Parry v. Dawſon (a), the plaintiff haying held the defendant to 
bail for goods ſold and delivered was held to be no objection 


2gainſt ſuing bim in trover for the ſame goods. 
this caſe a wrong perſon. had been ſerved with a copy of the 


declaration by miſtake, but the real tenant had come in and 
defended, the athdavit of ſervice would not be held to conclude 


the leſſor of the plaintiff from proving the defendant in poſſeſſion : 

and if not, there is no more reaſon why he ſhould be eſtopped by 
it from inſiſting on the operation of the conſent rule to preclude 
the neceſſity of that proof. Then as to the principal queſtion ; 
the defendant who has entered into the conſent rule is eſtopped 


from diſpuring at the trial his poſſeſſion of the premiſes for which 


the ejectment is brought in a caſe circumſtanced like the preſent. 
This will appear from the nature of the proceedings, the practice, 
and the lateſt authorities. The whole proceeding is founded 
in fiction. The declaration againſt the caſual ejector is in very 
general terms. The notice from the caſual ejector ſtates that he 
is informed that the perſon on whom the ſervice is made is either 
in poſſeſſion or claims title to the premiſes; the latter of which 


deſcriptions has been added in modern times and was intended 


to apply to the caſe of landlords. This gives the party intereſted 


notice to come in and defend bis title, otherwiſe he will be 


turned out of poſſeſſion. If no perſon appear to defend, then 
judgment follows againſt the caſual ejector. If any come in and 
defend, he muſt enter into a conſent rule to confeſs leaſe entry 
and ouſter; the effect and ſubſtance of which is that the leſſor 
has made a leaſe to the plaintiff of the premiſes which he ſeeks to 
recover, that he entered into poſſeſſion of the ſame, and that the 
defendant ejected him; and upon this condition alone the de- 
fendant is admitted to defend; and be thereby alſo ſtipulates to 
inſiſt upon the title only. Having therefore by the conſent rule 
agreed to admit theſe facts as the condition of his being let in to 
defend, he cannot be permitted at the trial to retraQ his conſent 


(a) Anftr. Rep. 710. 


to 


Suppoſe in 
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330 CASES IN TRINITY TERM | 
1797. to any part. In this reſpe& the conſent rule of the court of C. B. 
ne” materially differs from that in this court, for there the confeſſion 
9 28 of the leaſe. entry and ouſter is only « of ſo much of the tene- 
View, Ab. ments ſpecified in the plaintiff's declaration. as are in the poſe 
« . effi WI of the de a or his tenants, or any perſons claiming 1 
3 by or under his title.“ But it is alſo in the power of a defend- 
ant in this court to avail himſelf of the fame precifion if he thinks 
fit; for by the rule of Court of Trin. 15 Car. 2. Reg. t. where 
the defendant by the rule of Court ſhall confeſs leaſe entry and 


ouſter for ſo much of the premiſes in the declaration mentioned 


as are in the poſſeſſion of the ſaid defendant or his under-tenants, 
his attorney ſhall deliver to the plaintiff's attorney a note in 
writing of the tenements ſo being in his or their poſſeſſion, 

Where there are feveral defendants it appears that there are three 


ways of entering into the conſent rule. 1. They may all Join 
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to defend all the premiſes generally. 2. They may reſpectively 
defend for all the premiſes named generally; and there each enters 
into the rule to defend for all the premiſesin his own poſſeſſion, not 
diſtinguiſhing the one from the other by name. 3. Each may de- 
fend ſpecially for certain premiſes by name; and all theſe require a 
different conſideration. f. In the firſt caſe they jointly undertake 
to defend for all the premiſes anſwering the general deſeription 
in the declaration to which the plaintiff can prove title. The 
rule of Court in the 15 Car. 2. does not apply to this firſt in- 
ſtance; neither does the paſſage in Gbert's Ejeaments 16, which 
may ſeem to bear againſt this conſtruction at firſt, 2. When 
each defends for the premiſes 1 in his reſpective occupation generally, 
from the very nature of the thing the plaintiff muſt prove the 
reſpective poſſeſſion of each. 3. In the third inſtance there muſt 
be new declarations ſerved and diſtinct records made; for perſons 
who defend diſtinctly for different premiſes cannot be compelled 


to join together in their defence on the ſame record. | Per Curiam 
that cannot be neceſſary, for the conſent rule, though no part 
of the record, will ſhew for what each defends.] It fo appears 
from the books. In Medlicott v. Brugſter and another (a), where 
on the defendants ſevering their defence by entering into che con- 
ſent rule to confeſs for diſtin& tenements in their reſpective poſ- 
ſeſſion, the Court ordered the plaintiff to deliver ſeveral declara- 
tions, that if either had a good defence he might not be concluded 
upon the queſtion of coſts. The on therefore muſt have con- 
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ſidered that if they permitted the leffor of the. plaintiff to declare 
generally, the defendants might have been compelled to defend 
for more than was in their reſpective poſſeſſions. But it appears 
from the caſe of Oddye v. Prgſton (a) that where the leſſor of the 
plaintiff had inſerted a ſmall parcel of land not in diſpute in his 
declaration, in order to ſave the coſts, and the defendant had in- 
advertently entered into the rule to confeſs generally, the Court 
afterwards gave him leave to amend the conſent rule, which 
would have been unneceſſary if they had not conſidered that he 
would be concluded by it ſo long as it remained. The principal 
caſe relied on by the defendant is Smith v. Mann (b): but that is 
diſtinguiſhable from the preſent; for there the defendant entered 
into a rule to defend as landlord, which is in the ſame form as 


- plaintiff to prove the defendant in poſſeſſion, becauſe, as the Court 
aid, the rule is that the landlord ſhall defend for the premiſes only 


of the Court is laid down in more general terms in Buller's Ni. Pri. 
110., but the caſe referred to does not warrant it to that extent. 


Bacchus, M. 30 Geo. 2. K. B. at the Sittings; where 1 it was holden 
that if there be but one defendant as tenant” in poſſeſſion, the 
Plaintiff need not prove him in poſſeſſion, becauſe if he be not, 
why did he enter into the rule.” Now there can be no difference 
in principle whether there be one or more defendants who enter 
into the conſent rule generally. Beſides which, the caſe of Smith 


in a caſe of Doe d. Horrell v. Daze ; where he held that if tbe 
tenant defend, it is not neceſſary to prove him in poſſeſſion, 


though in the caſe of the landlord defending it would be neceſſary 


manner of pleading in treſpaſs, in the place of which the remedy 
by ejectment has got into uſe. Now if the plaintiff in treſpaſs 


ſpectively in D., the defendant cannot give in evidence that he did 
the treſpaſs in his own land; but by his plea it ſhall be intended 


(a) 2 1 Abr. OY: 165. and 3 Keb. 561, | (5) 1 Will. 220. 


the common rule in C. B.; and there it was held neceſſary for the 


And the ſame book refers to a ſubſequent caſe of Doe d. Jeſſe v. 


to prove that his tenant was in poſſeſſion. Further, the practice 
which has prevailed ſeems to be warranted by adverting to the 


declare for breaking and entering his cloſe in D., and the defendant 
plead that the locus in quo is ſix acres of land in D. which are 
his freehold, and the plaintiff reply that they are his freehold and 
not the freehold of the defendant, if each have fix acres re- 


Vol. VII. „ +2. 1 85 - that 
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* 2 þ ; 
GooDRIGHT 
againſt 


Rick. 


whereof his tenants are in Polſelſion. It is true that the reſolution 


v. Mann was overruled by Buller, J. at Bodmin Sum. Aſſiſes 1791, 
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che ſame premiſes. 


which prevails. 


that practice. 


(a) Dor d. WE IB and Abotber *. 8 
—Ejectment for thirty acres of land in the 
pariſh of Brackwoeod in the county of Hertford. 
The'landlord of the tenantin poſſeſſion took 
out a ſummon for a particular of the pre- 
miſes for which the ejectment was brought, 
and then the premiſes were deſcribed by the 
names of the cloſes and. the quantities they 
contained; the landlord then appeared for 
thirty acres of land &c, being copyhold, held 
of the manor of King's Walden. 
queſtion in the cauſe was whether the pre- 
miſes were copyhold or freehold ; for if they 
were copyhold, the plaintiff had no claim; 


ſo that the deſcribing of the premiſes as | 


copyhold in the appearance was a trick. 
The leſſor of the plaintiff then ſerved the 
defendant's attorney with a notice for what 
the ejectment was brought, and that he 
meant to inſiſt at the trial that the premiſes 
never were copyhold, and took out a ſum- | 
mons calling on defendant to particularize 
the premiſes for which he appeared ; an 


CASES IN TRINITY TERM 


that he meant the ſix acres of the plaintiff; becauſe until he 
gives a name to the place where the treſpaſs was done tlie plaintiff i 
need not new aſſign. Dy. 23. 5. pl. 147. The conſent rule 
which has been introduced in ejectment anſwers all the purpoſes 
of the defendant's plea in treſpais. If he conſent generally, it 
muſt be taken to be an admiſſion that he is in poſſeſſion of the ſame 
lands for which the plaintiff declares by his general deſcription. 
If he have any other lands anſwering the ſame general deſcription 
as 1n the declaration, then he ought to enter his conſent ſpecially 
ta the margin of the rule; otherwiſe he muſt be taken to mean 
But whatever inconveniences might enſue 
from the conſtruction of the conſent rule contended for by the 
plaintiff, they are effectually done away by the modern practice 
For if the plaintiff declare generally, and the 
defendant have any doubt what lands the plaintiff means to pro- 
ceed for, he may call upon him by a judge's order to ſpecify them. 
And on the other hand the plaintiff may call on the defendant 
to ſpecify for what he defends when that is not aſcertained by 
the conſent rule; and he cited two caſes (a) in confirmation of 
Whereas the inconvenience of the rule now con- 
tended for by the defendant is manifeſt; for the plaintiff is 
deluded into the belief that the defendant is in poſſeſſion of thoſe 
; premiſes for which the action is brought by his entering into the 


The only | 


order was oppoſed; but Mr, Juſtice Grofe | 
6 NS 


thought the appearance unfair, and made 
the order. 
Dod. Sau DERSG v. The Duke of New. 


CaSTLE,—EjeAtment for the manor of 


Basford, ten meſfuages, ten cottages, one 
thouſand acres of land &c; the defendant 
obtained a verdict at the Summer aſlizes 
1794 for the manor. The plaintiff proved 
himſelf in poſſeſſion of the cottages to the 
number of eight, which the defendant did 
not claim. In Michaelmas term the plaintif 
obtained a rule for a new trial; upon which 
the defendant, who had defended generally, 
and was adviſed that he ſhould thereby be 
liable for the whole coſts, applied to & 
judge at chambers for an order upon the 
plaintiff to ſpecify the particulars for which 
his declaration was ſerved; and according- 
ly in February 28 1795 Mr. Juſtice Groſe 
made an order that the plaintiff ſhould 
ſpecify the particulars within four days, and 
that the defendant within four days after 
that ſhould ſpecify the particulars for which 
he defended. 
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rule to defend ; which is nugatory if he really were not in poſ- 


ſeſſion or claimed title. Then if the leſſor of the plaintiff is not 


bound to prove the defendant in poſſeſſion, it muſt be either 


becauſe the defendant has admitted it, or becauſe it forms no part 


of the matter to be tried, which is the title; in either caſe it will 
follow that the defendant ſhould not be allowed to diſpute his 
poſſeſſion. | 

Newbolt contra was ſtopped by the Court. 


Lord KEN NON, Ch. J. This has certainly been vexata e 


when I went the circuit as counſel, the caſe in Buller's Ni. Pri., 
in which it was ſaid © Tf there be but one defendant as tenant in 


poſſeſſion, the plaintiff need not prove him in poſſeſſion,” was 
ſuppoſed to be law; and when a caſe afterwards came on before 
me on the Home Circuit I ruled accordingly, not thinking it 


neceſſary to prove the defendant in poſſeſſion. But I was never 
called on to conſider the queſtion accurately till now; and when 
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* - a 


Goopricur 


' againſt 
Ricn, 


we conſider the reaſon of the thing, it ſeems wonderful that 


any queſtion could ſeriouſly have ariſen upon this ſubject. On 
the trial of an ejectment two parties come to litigate the title to 
an eſtate, the perſon claiming, and the perſon who is ſuppoſed to 


withhold improperly, the poſſeſſion : but as ſoon it turns out 


that the latter is not in poſſeſſion, it ſeems to me that the cauſe is 


ill conſtituted between thoſe two perſons. The proceedings in 
_ ejetment were inſtituted in order to try who is entitled to 
the poſſeſſion of an eſtate on title: when the declaration is de- 
livered the leſſor of the plaintiff claims in general terms ſo many 
acres of land, ſo many meſſuages, &c., which communicates 


but little intelligence to the perſon ſerved with the declara- 


tion. If the latter happen to be in poſſeſſion of any land falling 
within the deſcription in the declaration, he muſt defend in order 


to preſerye his own right; then it would be unjuſt that a verdict 


ſhould be found againſt him though he can prove a title to every 


acre of land in the pariſh of which he was ever in poſſeſſion; and 
yet this is the conſequence of the plaintiff's argument. Two 
rules have been made by the two Courts, differing indeed in 


words, and as the plaintiff now contends differing alſo in ſub- 


ſtance. In the Common Pleas the defendant enters into the con- 


ſent rule as to all the lands in his poſſeſſion: then on that rule it 
is neceſſary for the plaintiff to prove the defendant in poſſeſſion 


of the land that he claims. But it is ſaid that the meaning of the 
rule of this court is different: 2 1 ſhould be extremely ſorry to find 
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CASE 8 IN TRINITY TERM 


that | na ftitious proceeding, inſtituted for the more eaſy attain= 
ing of juſtice, different rules were to obtain in the different courts. 
If we were bound to decide i in this' caſe. in favor of the plaintiff, 
it would be neceſſary to alter the rule of our court immediately. 
This point however came under the conſideration of the Court in 
the caſe reported in Wiſfon, where it was holden that the plaintiff 

muſt prove the defendant in poſſeſſion; and I think that that caſe 


was properly decided. Then it was urged that. two caſes have 
been ſince determined at Niſi Prius the other way : but they were 


only deciſions at Niſi Prius, where perhaps the ſubject was not ſo 
well conſidered, and they cannot outweigh the authority of the 
caſe in Wilſon, Therefore on the convenience and reaſon of the 


thing, and conſidering the queſtion in every point of view, I am 


of opinion that the plaintiff muſt prove the defendant in poſſeſſion 
of that which he ſeeks to take from him, and that the cOMTIrY 
practice that has obtained is wrong. PR 

| ASHHURST, J. This is a point of ſuch daily occurrence that . 
ought to be finally ſettled; and nothing can be more decifive than 


the caſe in Wilſon, where it was determined that the plaintiff muſt 


prove the defendant in poſſeſſion of the land to which he claims 


title. If the defendant have any land in the pariſh mentioned i in 
the declaration in ejectment, he may ſuppoſe when he is ſerved 


with the ejectment that the plaintiff intends to proceed for that; 
and if it turn out that the plaintiff ſues for other lands it is hard 


that he ſhould be aſwerable for the coſts of the ejectment when he 


is not in fault. 
GROsE, J. The queſtion in this caſe is whether we are not 


to undetſtand the rule of this court to be ſubſtantially the ſame as 


that made in the Common Pleas, though they differ in words. It 


is admitted that according to the rule of the Common Pleas the 


plaintiff is bound to prove the defendant in poſſeſſion: then it 


would be extraordinary that in a fictitious proceeding, invented for 
the purpoſe of trying titles, there ſhould be different rules in the 


different courts. But 1 think that the rules of both the courts 
are in ſubſtance the ſame; and the rule made in 1663 ſatisfies me 
that that rule was the rule of this court formerly; by that rule 


the defendant confeſſes leaſe entry and oufter of ſuch premiſes 
as are in his poſſeſſion ; and when I went the Weſtern Circuit the 
practice was for the plaintiff to prove the defendant in poſſeſſion 
of the premiſes that he claims. Nor is there any hardſhip in 


bs ww of that which the plaintiff f is ſuppoſed to have 
ERC IN already 


IN THE THIRTY-SEVENTH YEAR OF GEORGE EE 


already ſworn ; for he ſwears that he has ſerved the declaration'on 1797. 
the tenant of the premiſes in poſſeſſion. I therefore think that . 
the meaning of the rules in both the courts is the ſame, and the E 
deciſion in Wilſon fortiſies me in that opinion. e 
LAWRENCE, J. It is highly convenient that the practice in 

both the courts on this ſubject ſhould be the ſame. The rule of . 

| thiscourt is indeed inaccurately drawn; the defendant confeſſes leaſe 

entry and ovſter, without ſaying of what, and that leaves it open 

to us to put the ſame conſtruction on our rule as on that in the 

Common Pleas. The declaration in ejectment deſcribes nothing 

with certainty; the defendant is called upon to defend generally; he 
knowing that he has ſome premiſes anſwering to that general de- 

ſcription defends and enters into the common conſent rule, but at 

the trial he is turned round and is told that the plaintiff ſeeks to 

recover ſomething not in his poſſeſſion, and yet- according to the Kh 
plaintiff's argument he is to pay the coſts of the ejeckment: but Ss 
that is ſurely not conſiſtent with juſtice. Then this caſe was com- 
pared to the caſe of liberum tenementun : but as far as that ap- 
plies, it is againſt the plaintiff; for, notwithſtanding the caſe in 
Dyer, according to the modern practice if the defendant plead 
| liberum tenementum the plaintiff is driven to a new aſſignment in 
which he muſt ſpecify the cloſe, otherwiſe if the defendant prove 
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his title to any land falling within the general deſcription mentioned 
in the declaration | is ſufficient; therefore by analogy to the caſe i in 
treſpaſs the verdid ought to be for the defendant. | 
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 Bowurs againſt FULLER. | Friday, 
Tune 23d. 


Tas was an action againſt the defendant, ſheriff of S er, The Court 


will not per- 
for a falſe return to a writ of fieri facias. The firſt count mit a de- 


ſtated that the defendant had levied 211. &c. but that he had pa, mon 


pay money 


falſely returned nulla bona ; in the ſecond count it was alleged that inne _ in 


the ſheriff did not levy on the goods of the party againſt whom the e ny 
writ iſſued, though he might have levied, but falſely returned falſe return 


nulla bona. > 9 oe _— to a fi. 1 
A rule having been obtained on a former day calling on x the 
Plaintiff to ſhew cauſe why the proceedings ſhould not be ſtayed 

on paying 211. and the coſts, 7 5 

Vol. VII. : 1 R 3 5 Wood 


— 


"336.  __ CASES IN. TRINITY TERM 
1797. Mood now ſhewed cauſe. This application is wholly unprece- 

+ apc dented and without foundation; it is an attempt to try the cauſe 
againſ® on affidavits in a caſe where the damages are uncertain. But 
FULLER even if the Court were inclined to interfere at all, this is not the- 
mode in which the defendant ſhould have applied; the application. 

ſhould have been to pay money into court. 

Par, contra, admitted that the rule could not be ſupported in 

it's preſent form, but deſired that it might be corrected, and that 

1 . the defendant ſhould have leave to pay 211. into court, ſo as to 
Wl! let the plaintiff proceed at his peril. And he obſerved that ſuch 0 


an application was not more unreaſonable than a motion to pay 
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money into court in trover for articles of a ſpecific value, which 
had in ſeveral inſtances been made with ſucceſs. But 
The Court ſaid that even if the application had been only to pay 
money into court, it would be extending the rule farther than it 
had ever yet been carried; and they — 


— 


= £ = 2 = 
— — — 
— — — 


EC 


— — — — _— — 
—— ä —— ſ:»—2w—— — — —— — — 
— — 
— 
— 


— —— 
nn RES 


hwy CR 
. ⁵˙ w ˙ — — 
—— — x -— _ — 


2 ie Sap. — 


5 W the rule (a * 


— — — 
—̃ - "I 


( vid. Pickering V. hs ante 53. 
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kr, Parr againſt CRooux. 
Tune 23d. „ 


The 29th of UGHEsS obtained a rule on a former day, calling on the de- 
M ns TO” 
3 g tendant, the ſealer of the writs, to ſhew cauſe why he ſhould 


xl erg not return to the plaintiff 105. which he had taken for ſealing 


and conſe- a writ of inquiry on the 29th of May, and which he had claimed 
quently no 

_ extraordinary fee, beſides the uſual fee of 7d, on the 
take an ex- 


traordinary ground that it was a holyday. The application to the defendant 
. ee to ſeal the writ was within the regular office hours between eleven 
that der. and one o'clock. And this motion was founded on the caſe of 
Sparrow v. Cooper, 2 Bl. Rep. 1314 (a), where it was ſaid that the 

only allowed holydays are Candlemas, The © fon, and St, Jobn 

the Baptiſt. | 
Mingay, who now ſhewed 1 ied the rule, produced an 

affidavit to ſhew that it had for many years been cuſtomary to 

keep this as a holyday in this office. But | 

The Court were of opinion, on the authority of the caſe referred 

to, that the extraordinary fee ought not to have been taken; 


and therefore they made the 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


BArehgLox againſt ELLIS. 


C ſhewed cauſe againſt a rule for ſtaying the proceedings 

pending a writ of error; and objected to the defendant's 
right to proſecute ſuch rule, he having changed his attorney upon 
bringing the writ of error, without a judge“ 8 order for that pur- 
poſe (a). . 

Marryat in ſupport of the rule ſaid that it was not "neceſſary. to 
obtain a judge's order in this caſe, becauſe a writ of error was the 
commencement of a new action, the writ being returnable in a 
different court; in the ſame manner as a ſcire facias to revive 
a former judgment has been holden to be a new action in a 


variety of caſes. And 


Dye Court, being of opinion that there was no irregularity i in 
this reſpect, and it not appearing that the writ tof error had been 


brought for delay, ae „ 6 


(a) Vid, The rule of court, Mich. 1654. 


LumiEy qui tam againſt Fiz. 


THIS was a qui tam action for a penalty of 5oo/., but it 
did not appear on any of the affidavits for what offence or 
on what act of parliament it was brought. 


at the return of the writ being the 16th of JET, inſtead of June; 
on account of this miſtake a rule was obtained calling on the 
plaintiff to ſhew cauſe why the bill of Middle len ſhould not be ſet 
aſide for irregularity. 
| Barrow, who now ſhewed cauſe, relied on the caſe of Willis 
v. Lewis (a), where it was ſaid © reſolved by the Court that 
there is no occaſion to put the notice to appear at the bottom of 
the proceſs, according to the ſtatute of Geo. 2, this being abo ve 
1 — | | 
Marryat in ſupport of the rule. The caſe in Wilſon cannot be 
ſupported. By ſtat. 12 Geo, I, c. 29. J 1. it is enacted that where 
the cauſe of action does not amount to 104. the defendant ſhall 


( 1 Will, 22, 
4 as not 


The rule abſolute. 


The bill of Mzddle/es 
was returnable on Friday next after the Morrow of the Holy 
Trinity, and the notice at the bottom of the writ was to appear 


1797. 
— 

Friday, 
June 23d. 


The defend- 
ant in the 
original ac- 
tion need not 
obtain a 
judge's order 
to change 
his attorney 
upon bring 
ing a writ of: 
error. 


Monday, - 


: : June 26th. 


The Engliſh 


notice to ap- 


pear muſt be 


added to all 


com mon pro- 


ceſs where 
the defend - 
ant is not 
held to bail, 
whether the 
cauſe of ac- 


tion do or do 


not amount 
to 101. 
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338 
1797. 
LuMLEY 


againſt 


Fitz, 


of the writ. 


1 


CASES IN TRINITY TERM. 


not be arreſted, but ſhall be ſerved with a copy of the proceſs: 
the ſecond ſection directs an affidavit of the debt to be made where 
the cauſe of action amounts to 100, and an indorſement of the ſum 
ſworn to to be made on the back on the writ or proceſs; ; adding, 
* but if any writ or proceſs. ſhall iſſue for the ſum of 10/. or 
upwards, and no affidavit and indorſement be made as aforeſaid, 


the plaintiff ſhall not arreſt the defendant, but ſhall proceed in 


like manner as is by this act directed in caſes where the cauſe 
of action does not amount to the ſum of 101.“ And the ſtat. 


5 Geo. 2. c. 27. enacts that the proceſs &c. ſhall be in the 


Engliſh language; and ſect. 4. directs that upon every copy of 
ſuch proceſs to be ſerved &c. ſhall be written an Engliſh notice 
to appear &c. Then no affidavit to hold to bail having been 
made in this caſe, it was neceſſary to add the notice at the bottom 
But even if it were not neceſlary to give any Engliſh 
notice becauſe the cauſe of action amounts to 1o/., the plaintiff 


_ undertook to give notice in this caſe and miſled the defendant 


by a wrong notice; ſo that at all events this caſe 1s diſtinguithable 


T ueſay, 
Fane 27th. 


A company 


of ſhip-own- 
ers engaged 
to inſure 
each other's 
ſhips, and 
covenanted 
ſeverall „and 
not jointly, 
tO pay a cer- 
tain ſum in 
caſe of loſs. 


in propor- 


tion to their 
reſpective 


from that in Milſon. 
Lord KENYON, Ch. J. The 3 ſentence in the ſecond 


ſection of the ſtatute 12 Geo. 1. c. 29. makes this point extremely 


clear; it ſays that if any writ ſhall iſſue for the ſum of 10/7. and 
there be no affidavit to hold to bail, the plaintiff ſhall proceed in like 
manner as is by the aft directed in caſes where the cauſe of aftion 
does not amount to 101. Probably that clauſe was not adverted to 

when the caſe in V ion was decided. 
Per Curiam, 


Rule abſolute 


LES againſ/ SMITH, 


Hs was an 1 of covenant. The declaration ſtated 

that by certain articles of agreement, dated the 11th of April 
1787, between the defendant and certain other perſons therein 
named and deſcribed as ſeveral owners and part-owners of ſhips 
and the ſeveral other perſons owners or part-owners of ſhips who 
ſhould then or at any time thereafter be admitted and become 
parties to the ſaid articles &c of the firſt part and the plaintiff of 


the other part, it was covenanted and agreed, and the ſaid ſeveral 


ſhares, but in caſe of the inſolvency of any one of the members all the others were to be reſponſible: 
ruled that this contract was void by the ſtat. 6 Ges, 1, c. 18, . 12. | 


19-2 „„ parties 


IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


parties to thoſe preſents for themſelves {forrally and not jointly, 
| {amongſt other things) covenanted with the plaintiff that they 


would ſeverally engage and bind themſelves for the aſſurance of 


ſhips and parts of ſhips belonging to the ſeveral and reſpective 
parties of the firſt part along with his or their own ſeveral and 
reſpective parts of any ſhips from the 1ſt of June then next for 
twenty-one years, ſubject to certain conditions and regulations 
&c ; that in caſe of a total loſs of any ſuch ſhip the ſeveral parties 


to the ſaid articles of agreement of the firſt part ſeverally cove- 


nanted to pay his or their proportionahle part or ſhare of the ſum 
of 1000/. to the perſon who ſhould have entered and ebfired 


| ſuch ſhip. It then ſtated that V. Wealands, who was intereſted 
in a ſhip called The Ficalands to the value of 1200/1., became 


a party to and ſealed &c. the articles of azreement and entered 


the ſaid ſhip for inſurance ; that that ſhip was on the iſt of June 
1795 taken as prize; and that the defendant, though requeſted, 
refuſed to pay to Wealands his proportionable part of the ſaid ſum 


of 1000 J., to wit 1ool., according to the meaning and effect of 
the ſaid agreement. os 


The defendant craved oyer of the articles, in which it was 
ſtated that the ſeveral parties had agreed to become a company or 
ſociety for the aſſurance of ſhips &c under certain regulations &c; 


one of which was as follows; © that in caſe any member of the 
company ſhould become inſolvent or unable to pay a proportion- 


able part of any loſs that might happen, the proportionable part 
or ſhare of ſuch inſolvent member ſhould be made by the other 


members of the company; and all coſts charges and expences 


which might be occaſioned by reaſon of any action brought or 


defended by order of the committee ſhould be n and paid 
equally by the reſpective members of the company.“ The de- 
fendant then pleaded that after the ſtat. 6 Geo. 1. c. 18. © for 
better ſecuring certain powers and privileges intended to be granted 


by his majeſty by two: charters for aſſurance of ſhips and mer- 


chandizes at ſea &c.“ his ſaid late majeſty on the 22d of Tune 
in that year incorporated the two companies, The Royal Exchange 
Afurance Company and The London Aſſurance Company; that 
afterwards the ſaid articles of agreement in the declaration men- 


tioned were made and executed by the defendant, and that When 
the ſame were ſo made the ſaid corporations were continuing; by 


reaſon whereof the ſaid articles are void in law. 
To this plea there was a general demurrer. 


„„ VE: 48 5 Dickins | 
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Lees 


in a ſocie y or partnerſhip for that purpoſe.” 


CASES IN TRINITY TERM 
 Dickins i in ſupport of the demurrer. This queſtion depends on 
the meaning of the ſtat. 6 Geo. 1. c. 18, , 12. (a), and the. 


articles of agreement ſet forth in the pleadings. The object of 
the Legiſlature 1 in paſling that ſtatute was to confer certain pri- 


vileges on the two great companies therein 'mentioned, and to 


prevent any competition between them and any other com- 
panies or ſocieties engaged in a ſoin- ſcheme but it expreſsly pro- 
wides that any private perſons may under write as fully and bene- 
ficially as if the act had never been made. Now in this caſe the 


individual member: of the company ſpecifically engage only to 


anſwer for themſelves /everally and not jointly ; and therefore 
this does not come within the prohibitory part of the act, which 
is confined to a joint capital, embarked on a joint reſponſibility. 
This caſe is diſtinguiſhable from thoſe of Sullivan v. Greaves (b), 
and Michell v. Cockburn (e); the ſirſt was decided to be a caſe 


within the ſtatute on the ground that though there was no general 


partnerſhip there was a partnerſhip in the particular tranſaction 


and a joint reſponſibility. And in the other caſe it was a joint, 


though a ſecret, undertaking between A. and B., and as the 


capital of each was reſponſible for the whole, the Court ſaid it 
came within the miſchief of the act of parliament. But thoſe 


caſes cannot apply to the preſent, where the parties have cove- 


nanted in expreſs terms that they will only ae pay a pro- 
portionable part of the loſs. And there is 
Harriſon v. Millar (d), on the authority of which this caſe may 

MT Wk | ; : N 


a ſubſequent caſe, 


Pu 


(a) The fat. 6'Geo. 1. c. 18. J 1. en- | The plaintiff and the defendant were mem- 


ables the king to grant Charters to the two | bers of The Whitby Affociation,” con- 
bodies then about te be incorporated; and | fiſting of a number of perſons qwners of 
ſect. 12. prohibits any other corporations | ſhips, each of whom in proportion to bis 
aſſuring ſhips & c. and enadts ihat all ſoch | ſhipping paid a certain ſum which formed 
contracts of aſſurance ſhall be ipſo ſacto | the ſtock of the ſociety. The policies were 


void ; providing that any private or particu- | Ggned by all the members. All inſured for 
Jar perſon or -perſons may underwrite &c. | each other according to the reſpective values 
as folly ard beneficially as if che act had | of their ſhips, and when any loſs happened, | 


ſh 


never be-n made, “ ſo as the ſame be not | the treaſurer paid it out of the joint ſtock. 


upon the account or r.ſk of a corporation, | The defendant's ſhare was 144, Each in- 


or upon the account or riſl of perſons acting cividual was only liable for the ſum he had 
undertaken, Eine for the defendant ob- 


(-) Sittings after E. 29 Geo. 3. Park s jected that the policies were void in law: 
Inſur. 8. | but Lord Kenyon over:ruled the objedtion ; 
(e) 2 H. BI. Rep. 359. His Lordſhip ſaid ** this does not infringe 
(4) Sittings after M 1796, coram Lord | on the act of parliament, as the members of 
Kenyon, Ch. J. at Guildhall ; which was | this affociation have only underwritten in 


thus ſtated at the bar.— It was an action on | their individual characters: but they cannot 


two policies of inſurance effected on the * "underwrite for themſelves and partners. If 


Ann and Elizabeth from Danizic to London. all of them were liable up to the one's 


N THE "THIRTY-SEVENTH YEAR OF GEORGE m. 


be determined in favor of the bläst If the article ſet out 
in this plea be relied on by the defendant to ſhew that this is 


a joint undertaking, it would be ſufficient to anſwer that this 


pr is not founded on that clauſe; and a deed may be good in 
part and bad in part, Touch. 68; 11 Co. 27. 4. So that if that 


clauſe be illegal as being againſt the policy of the — it being 
a ſeparate and independent clauſe may be rejected. 


Chambre, contra, was ſtepped by the Court. 


Lord KENYON, Ch. J. It is ſaid that if this caſe depended 


entirely on the parts of the deed fet forth in the declaration, the 


plaintiff would have been entitled to judgment: but we cannot. 


poſſibly get rid of the other part of the deed diſcloſed in the plea 
which forms an eſſential ingredient in the contract on which the 


action is brought. This is not like the caſe of independent cove- 
nants, where one may be ſtruck out; for this is of the very 


efſence of the contract. The meaning of the Legiſlature in paſting 
the act alluded to was that, as the two great inſurance companies 


were to have a monopoly up to a certain extent in conſideration 


of certain ſums of money paid by them to the public, there ſhould 
be no competition between them and any other public body; 
but that private individuals might Rill continue to inſure on 
their own account. The caſe of Harriſon v. Millar ſeems to 


have been properly decided; there each perſon undertook for 


himſelf only according to the value of his own ſhare: but here 
in caſe of the inſolvency of any one of the members all the others 


are liable to make good his ſhare of the loſs. This is adding 


the credit of the reſt of the members of the ſociety, which is the 
very thing chat the act of parliament intended to prevent, namely 


that in no event ſhould the joint credit of any company be pledged : 


in a contract of inſurance. Therefore I am of opinion that the 
plaintiff cannot recover. 


ASHHURST, J. In order to induce the two great companies 


to pay certain ſums to the public, it was thought proper to con- 
fer particular privileges on them, one of which was that no other 


company or body of men ſhould be permitted to inſure in op- 
Poſition to them. Then the only queſtion is whether by one of 


the articles of partnerſhip this company does not fall within the 


their whole ſtock, it would be illegal. At] ſums.“ And the cavſe was at laſt ene 
Preſent the members of this aſſociation only | to inquire whether the money paid into 
Rand as individual underwriters for ſmall | court was ſufficient to covet the loſs. 
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1797. prohibitory part of this act of parliament ; I think it does becauſe 
in one event they are jointly reſponſible, 9 

againt , GRoOsE, J]. The twelfth ſection in this ſtatute points out thoſe 
who may and thoſe who may not inſure; and J think that this 
' - ſociety clearly comes within the latter deſcription, £4 
 LawRENCE, J. By the article ſet out on the oyer of the deed. 

it appears that a joint credit is given in one event; and when- 


ever that 1s the caſe, it falls within the prohibitory part of the 
. ſtatute, | 


Judgment for the defendant 


yo 
Py 


Tueſday, 
Fune 27th. 
PB, 

Joe rol, Z- jr ZIG FS 


ETSY r ue 2 


VENABLES and EL17ABETH his Wiſe againſt R. Monkis 


i * and EDWARDS. 


PRIOR of the Judges of this Court. 


B. indenture dated 1 Ich Auguſt 1767, and 83 between 
S. Morris and Hannah his wife of the one part, and R. Lhyd 


and R. Edwards of the other part, after reciting articles of agree- 
ment made prior to and in contemplation of the marriage then 
lately had between S. Morris and H. his wife of certain lands 
and hereditaments, the eſtate and inheritance of the wife, and 
that it was agreed that in purſuance of the articles a ſettlement 
ſhould be made of the ſaid hereditaments and premiſes after 
the death of the wife's mother! in reverſion, as therein mentioned, 
it was witneſſed that in purſuance of the articles and agreement 
§. Morris covenanted with Lloyd and Edwards their heirs and 
aſſigns that he (S. M. and his wife would at or before the end 
of the next great ſeſſions for the county of Montgomery ack now- 
ledge a fine ſur conuſance de droit come ceo &c. to Lloyd and 
Edwards and their heirs of the ſeveral undivided parts of land 
therein mentioned (being the lands in queſtion); and! it was thereby 
agreed that the fine ſhould enure to the uſe of S. Morris for life 
without impeachment of waſte, remainder-to the uſe of ſaid Lloyd 
and Edwards and their heirs for the life of S. Morris in truſt to 
ſupport contingent remainders, remainder to the uſe of Hannab 
Morris for life without impeachment of waſte, remainder to the uſe 
of Loyd and Edwards and their heirs. generally in fee in truſt-to 
10 | oy 
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ſupport the contingent uſes and eſtates thereof thereinafter limit- 


7 "008 
1797: 


ed from being defeated or deſtroyed, and for that purpoſe to 3 

make entries and bring actions as occaſion ſhould require, but 44 
Mor &1s. 

nevertheleſs to permit Hannab and her aſſigns to receive the rents 
&c.; and after the ſeveral deceaſes of S. Morris and his wife 

to the uſe of the firſt and other ſons of the marriage ſeverally and 
ſucceſſively in tail, remainder to the uſe of the firſt and other 
daughters ſucceſſively in tail, remainder to the uſe of the ſaid ; 
| Hannah and the heirs of her body lawfully Hung ; and for de- 

fault of ſuch iſſue to the uſe of ſuch perſon or perſons and to and 
for ſuch- uſes eſtates intents and purpoſes as Hannah ſhould at 


any time thereaſter notwithſtanding her coverture by any deed | 
or deeds er by will duly executed limit or appoint ; and in default 


of ſuch limitation or appointment, to the uſe of the right heirs of 
Hannah for ever. A fine was accordingly levied by S. Morris 


and his wife. Hannah Morris by a+ deed-poll bearing date 2d 
Seßtember 1567 properly executed, reciting the indenture of the 


1 5th AuguJ? 1767 and the fine ſo levied, and that ſhe was deſirous 


to limit the reverſion of the ſaid hereditaments and premiſes in 
default of any iſſue of her body, did by virtue of the ſaid power 


veſted in her limit and appoint | all and ſingular the ſaid premiſes 


in default of any iſſue of her body begotten or to be begotten 
(ſubject nevertheleſs as is thereinbefore mentioned) to the uſe of 
ſuch perſon or perſons and to and for ſuch uſes intents and purpoſes 
as ſhe ſhould at any time thereafter by her laſt will in writing duly 


executed direct limit and appoint ;' and for want of ſuch direction 


Ke, to the uſe of the right heirs of S. Morris for ever. Hannah 


Morris died in November 1770, without leaving any child or iſſue, 


and without having made any will or other appointment, ſave as 


before-mentioned, and leaving the plaintiff Elizabeth V. enables her - 


ſiſter and heir at law. S. Morris died in February 1793 inteſtate, = | 


leaving the defendant R. Morris his brother and heir at law. 

The queſtions fubmitted to this Court were; iſt, Whether, 
upon the death of S. Morris, R. Morris became entitled to any 
and what intereſt in the premiſes in queſtion? 2d, Whether, 
upon the death of S. Morris, Elizabeth Venables became entitled to 
any and what intereſt in the premiſes in queſtion ? 

Barrow for the plaintiff contended that the plaintiff E lixabeth 
enables as the heir at law of Hannah Morris was entitled ; 


and that the appointment executed by the latter under the power 
reſerved to her was invalid. Firſt, the limitation to the heirs of 


Yor, VII. 4 T 8 Morris 
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170%. 18. Morris under the deed of appointment, as e wich 
„ his eſtate for life under the ſettlement of Auguſt 1767 and the 
againſt ſubſequent: fine, is “on default of any iſſue of the body of Hannah - 

.. Morris, 
Morris begotten or to be begotten” which tends to a perpetuity, 
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and is therefore too remote; being in effect to give a veſted in- 
tereſt after an indefinite failure of iſſue. Swain v. Deakin, Dom. 
N Proc. 1728, cited in Jones v. Morgan, 7 Bro. P. C. 162. Lady 
Lanęſborougb v. Fox, Caf. temp. Talbot 262. 4 Bro. P. C. 96. S. C. 
Moor v. Parker, 4 Mod. 316. 1 Id. Raym. 37. Goodman. v. 
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-Goodright, 2 Burr. 873. and note to Doe v. Fonnercau, Doug. 508. 


zd edit. 1 Blac. Rep. 188. 8. U. Goodright v. Corniſh, Salb. 226. 
I 19. Ray. 3. and. 4 Mod. 256. S. C. (a); which three laſt- mentioned 
caſes alſo ſhew that the eſtate of S. Morrir cannot be enlarged by 
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the party limiting the ſame. Secondly; the limitation to the heirs 
. S. Morris after failure of H. Morr1:s's iſſue, unconnected with 
j the eſtate before granted to him by the former deed, is void, there 
| being no precedent eſtate to ſupport it. | [Lord Kenyon men- 
tioned the caſe of Harris v. Barnes, ” Burr. 2157. where 
this ſort of queſtion . was much conſidered; and where it was 
holden that a deviſe to the heirs of a man's body might take effect 
as an executory deviſe, and the frechold in the mean time de- | 
ſcend to the heir at law.] Admitting that the ſame limitation whick 
vould operate as an executory deviſe in a will, may in general 
take effect as a ſpringing uſe in the conſtruction of a deed, ſtill 
it muſt depend on the en eſtates created ; and a ſeparate 
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according to the rule nemo eſt hæres viventis. At any rate ſuch 
a limitation after an indefinite failure of iſſue (5) would be too 
remote to operate either as an executory deviſe or as a ſpring- 
ing uſe, Thirdly, The limitation to S. Morris by the ſettle- 
| \ ment, and the limitation to his heirs by the appointment, cannot 
| 3 according to the rule in Shelley's caſe, 1 Co. 93. 6. Io. 4. 
100. 6. iſt, Becauſe they are in ſeparate inſtruments. Moor v. 
Parler, 4 Mod. 316. 1 Ld. Ray. 37. Doe v. Fonnercau, Dougl. 
508. Habergbam v. Vincent, Ty Term Rep. 92. 2dly, Becauſe the, 
| limitation to the heirs was to take effect, if at all, by way of 
ſpringing uſe, and not as a remainder after the determination of a 


(a) Vid. Habergham v. Piu, au, (i) Vid Doe v. Tamms, Dol 508+ 
5 vol. 92. | | | N 


precedent 


: . 
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precedent eſtate ; Lhyd v. Carew, Prec. in Chan. 72. Show. C. H. 
153 N Cont. Rem. 41 5, 416. 3dly, Becauſe the rule 
in Shelley s caſe is contrary to the intent, and being founded merely 
. on the ſyſtem of feudal tenures Is applicable-to thoſe caſes only in 


which an inheritable quality | is to be communicated to the eſtate 
for life firſt given, when the- diſpoling party does in one and the. 


fame tranſaction look to the anceſtor as the ſtock from whens 
the heirs are to proceed. Athly, Becauſe the eſtate to 8. Morris 
for life was a legal eſtate, and the appointment to his heirs | con- 


veyed only an equitable eſtate, inaſmuch as the intervening limit- { 


ation to truſtees and their heirs after the life-eſtate to Hannah | 0 
Morris is a ſubſiſting eftate in fee in thoſe truſtees ; and 
therefore all the ſubſequent uſes are riſes upon uſes, and truſts, | 
not executed by the ſtatute. And it is ſettled that the rule in 
"Shelley's caſe does not extend to unite eſtates of different qualities, 
as in this caſe an equitable limitation to the heirs with a legal eſtate 
for life in the anceſtor, Lady Fones v. Lord Say & Seal, 3. Bro. 
P. C. 458. 8 Vin. Abr. 262. Tippin v. Cofin, 1 Ld. Raym. 33. 
Benyon, for the defendants, contended that on the death of . 
Morris the defendant R. Morris who was his heir at law became 
entitled to the premiſes in fee under the appointment of E. Morris, 
either by deſcent, if according to the rule in Shelley's caſe the 
eſtate limited under the execution of the power to the heirs 
of 8. Morris could unite with and enlarge the precedent eſtate for 
life which he took by the ſettlement, or by purchaſe, if no 
ſuch union could take place, conſidering the words “ heirs 
of S. Morris” as+a deſignation of the perſon who was to take 
after all the preceding eſtates were expended. The two firſt 
- objeCtions depend on the third; för if the limitation under 
the power of appointment can unite with the antecedent eſtates 
carved out of the inheritance by the deed of 1uguft 1767 and the 
ſubſequent fine, the two firſt objections will fall to the ground 
together with the third. Now it is a general rule .that an 
appointment in pusſuance- of a power created by a former 
deed, when executed, it to be taken as if it were inferted 
in the original deed, and is ſupplementary to it. Sir Ea. 
ward Clere's caſe, 6 Co. 18(a); in which caſe the appointment 
of the ultimate remainder to the heirs of §. Morris by the deed- 
poll of the 2d September 1 8857 muſt have the ſame eee 


00 Vid, Robiſon v. Hardeaftle, ante, 2 vol. 241. and Doe v. Whitehead, 2 Burr, 710. | 


aw * 
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againſt | 
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{il C IN [TRINITY TERM 8 1 
ii : 1797. 1 if the limitation 5. Lach riferted | in the antecedent deed; and 1 
4 i . tben according to . Shelley's caſe this would. operate to give an 
441 aj, eſtate i in fee to 5. Morris, from whom the defendant: R. Morris 
5 5 4 would then claim by deſcent. But then it is objected that 
Ef the limitation to the heirs, being in default of iſſue of H 
1 {| Morris indefinitely, is too remote to take effect. But that 
111 has no foundation; for it appears that eſtates tail were before 
44 limited ſucceſſively to all the iſſue both ſons and daughters of H. 
14 | Morris, and therefore the ultimate remainder could. never veſt 
Fj in poſſeſſion ſo long as any of her deſcendants were living. The 
7 words therefore © in default of any iſſue of her body“ 
4 tautologous and ſuperfluous, and mean. no more than W Was 
ki before expreſsly declared and the limitations will in ſubſtance 
ny - | ſtand thus; an eſtate for life is given to the huſband, remainder 
18 to the wife for life, remainder to their firſt and other ſons ſucceſſively 
"TH . in tail, remainder in like manner to their daughters, remainder to 
„ 5 the wife in tail, remainder to. the heirs of the huſband ; which 
WT. amounts to no more than the common caſe of a remainder. over after 
31 an eſtate-tail. The diſtinction was expreſsly | taken in Badger v. 
1 Lloyd, 1 Ld. Ray. $23. 1 Salk. 232. S. C., where the Court agreed 
1 that if a man ſeiſed in fee deviſe lands to A., if J. S. a ſranger 
5 die without iſſue, this is too remote to take effect; becauſe by 
9 theſe means the eſtate may be tied up for a longer period than the 
law allows; for ſo long as J. S. had iſſue the eſtate would be un- 
alienable: but according to the ſame caſe, if a man ſeiſed of a 
reverſion after an eſtate- tail deviſe the lands to another after 
failure of iſſue of the tenant in tail, it is an immediate deviſe of the 
reverſion expectant on the determination of the eſtate- tail, and 
therefore good; for there the ſame reaſon does not hold. It muſt 
be admitted that at common law a ſimple grant to the heirs of 2 
perſon living is void; but ſuch a limitation may under circum- 
ſtances be good, either as an executory deviſe, or as a ſpring- 
: ing aſe. Here the remainder was not - created by the deed 
of appointment, but exiſted before under the ſettlement; and 
the deed of appointment only defignated the perſon who was to 
take after the failure of all the preceding eſtates, and conſequently 
| after the death of S. Morris at which time it muſt be certain who 


was his heir. In Cro. Car. 102. a remainder to the ſurvivor of 
two perſons was holden good, though during their joint lives it 


could not be aſcertained which of them would take. If therefore 
| the 


A 
3 
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the rule in Shelley's caſe apply to this, R. Morris will take by 1797. 


deſcent; if not, he will take as a purchaſer under the deſcription 1 
of heir of S. Morris after his death. 


But then it is objected that; again#. 
. | LY Og 1 : 3 - | Moakis, 
this being an equitable remainder, it cannot unite with an el 
cedent legal eſtate for- life. Suppoſing that to be ſo, and that this 

Court could not regard the truſt, the only effect would be to ſend 

this caſe back to the court of Chancery to be new-modelled. 

But this ! is not an equitable remainder; for the Court will look to 

the intention of the parties to the oe of Auguſt 1767; and they | 

will ſee that the intention of interpoſing the eſtate- to the truſtees after 


.the eſtate for life to. H. Morris was merely to preſerve contingent, | 


remainders during her li ife ; and therefore they will ſo conſtrue the e, {lea 


limitation to the truſtees as if thoſe words were added. As in e. 3 Hts 
Corilon v. Hellier cited i in 2/ez.195.(a); where the Lord Chan- e Treg booms 


cellor on the deviſe of a term of ninety-nine years tupplied the 
words“ if he ſo long live,” in order to effeQuate the intent, 
Lord Kenyon, Ch. J. I ſhould find ſome difficulty i in deciding | 
that the ſubſequent limitations are eſtates executed, In the caſe 
cited by the defendant's counſel, Lord Hardwicke ſupplied the 
words from neceſſity, but that is not like this caſe : however I 


wiſh to anſwer the cafe ſent to us from the Lord Chancellor 
without noticing this point. 


n 
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Several topics have been ſtated at the bar, of which no ab 
can now be entertained. Ever ſince the caſe of Tones v. Lord Say 
& Seal (b) it has been conſidered, and perhaps there was no doubt 
of it before, that a legal eſtate in the anceſtor and an equitable eſtate 
to the iſſue could not be united ſo as to Increaſe the eſtate in the 
anceſtor. But the preſent caſe is different from all thoſe that have 
been cited : that which comes neareſt to the preſent is the caſe of 
Haberghamv. Vincent; but that is diſtinguiſhable from this; for there 
the will was wholly ineffective at firſt, the power created by the 
will could not operate: at all at the time when it was made. But 

the defendants' counſel has accurately ſtated the ground on which i 
this caſe ought to be decided, namely, that an appointment when! | Þ 
executed is to be conſidered in the ſame light as if it had been 3 
inſerted in the original deed by which the power of appointment 

was created. Then let us ſee what would have been the caſe here 
if this appointment had been inſerted in the deed creating the : 
power, An eſtate was limited to S. Morris for lite, and after 


(a) Vid. Fearne's Cont, "Raw; 495+ laſt (8) 1 Eg. Cal. Ar. 383. pl, 4 3 Bro. 
5 edition, . 6 458. | . 
Vor. VII. | 4 ſeveral 


"8 - |, | CASES IN: TRINITY TERM 
1797. Sn intermediate limitations an eſtate was limited to his hates 
. for ever; and whether the laſt be a legal or an equitable eſtate 
ain makes no other difference than this, that in the one caſe the heir 
Mozais. 
9 will take as a purchaſer in the other by deſcent: but quacunque _ 
via data the defendant is entitled i in this caſe. For if the limitation 
to the heir of S. Morris be a legal eſtate, it enlarged the eſtate 
in the anceſtor and gave him a fee; if i it be an equitable remainder 
to which the prior legal eſtate in the anceſtor could not be United, 
it was a contingent remainder to the heir, and the heir takes as 4 
purchaſer ; and the prior eſtate in the truſtees if they took ſuch an 
eſtate or in the father would ſupport this. remainder, and the 


inſtant the. prior eftate was determined this contingent remainder 
was ready to take effect. Therefore the heir of S. Morris is now 
entitled to take, and it is immaterial whether he takes as a Pur- 
chaſer or by deſcent (a). ; | 


(a) The certificate was not ſent to the Lord Chancellor when this caſe was Printed, 


0 COON 
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Ae TN aſſumpſit, the firſt count tated that the defendant was 


ſued alone indebted to the plaintiff in 5ol. for work and labour before the 
for the debt 
of his wife defendant's intermarriage with Ann his wife, and while the ſaid 


ce Ann was a widow, done and performed and for divers medicines 
. found and provided by the plaintiff for her and for her three ſons 
by her former huſband at her ſpecial inſtance and requeſt, and 
being ſo indebted the defendant promiſed to pay &c. There was 
another count for work and labour &c for the defendant's wite 
before her marriage with the defendant. The defendant pleaded 
the general iſſue; and the plaintiff obtained a verdict for 10. 18s. 
| Bayley moved in arreſt of judgment laſt term, becauſe the wife 


1 . _-ought to have been joined with the huſband in the action, the 
; 
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nn cauſe of action being a delt of the wife's before the marriage. 
We For which he cited Robinſon v. Hardy (a), and Drue v. Thorn (b). 
„ . Raine now ſhewed cauſe againſt a rule obtained for that pur- 
"THE poſe. The queſtion is whether the tatermarriage between the 
„ — defendant and his wife is not a good conſideration for the promiſe; 
DER for after verdict it may be preſumed that there was evidence of a 
. *_ promiſe in writing by the huſband to pay the debt. In Hawkes 
9 4 | et Uxor v. Saunders (c) Lord Mansfield ſaid „ where a man is 
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f under a legal or equitable obligation to. Pay, the law implies 
| a promiſe, though none was ever actually made; à fortiori a 


| Tepal or equitable duty is a ſufficient conſideration for an actual 
| promiſe. Where a man is under a moral obligation which no 
court of law or equity can enforce, and promiſes, the honeſty and 
rectitude of the thing is a conſideration.” Here no doubt the 
huſband 1s bound legally 3 in conjunction with his wife; - therefore 
he is. under both a moral obligation and an equitable duty to pay 
her debt alone, which is ſufficient in law to ſuſtain a promiſe to 
pay it. In the caſe of a debt due to the wife before marriage the 
huſband alone may ſue for it; then it ſeems reaſonable that he 
may be ſued alone for her debts contracted before, if he promiſe to 
pay them. To ſhew that he may ſo ſue, he cited Howell v. 
Maine (a), 1 Com. Dig. 156. (E), 1 Rol. Abr. 32. J. 20. Hilliard 
et Uxor v. Hambridge (5), Blackborn et Uxor v. Greaves and 


forth v. Bradley (J). From all which it appears that the huſ- 
band has an option to ſue for a debt due to his wife either alone 


| when recovered enures to his ſeparate uſe, and the damages in 
caſe of his death go to his executor; for by ſuing alone he 
ſhews his diſagreement to the intereſt of his wife: but if he join 
her with himſelf in the action, the judgment would then ſurvive 
to the wife. There are many inſtances in the books where a 
promiſe to pay will ſuſtain an action although none would other- 
wiſe have been raiſed by implication of law; as in the caſe of 
an infant mentioned by Lord Mansfield in Cowp. 290, who may 


advanced to him before, though not for neceſſaries. As to the 
caſes cited from 1 Keb. 281. 440. and All. 72., the anſwer is that 


of the jury might negative the promiſe laid in the declara- 


mentioned report, and probably was ſo in the other, though that 
1s very ſhort and does not ſtate the finding in detail. 

Bayley contr}. There is no conſideration in law to ſuſtain the 
promiſe laid in the declaration, Without ſuch a promiſe it is 


(a) 3 Lev. 403. | : ] (a) 1 Fern. 396. 
6%) All. 36, le) 3 4th. 21. 
(c) 2 Lev. 1. PE e ie 


15 4 85 againſt 


bind himſelf after he comes of age by a promiſe to pay money 


the queſtions there aroſe on ſpecial verdicts, where the finding 


34 
1 797. / 
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MiTcH- 
INSON 


againſt 


HEWIOoN. 


others (c), Oglander v. Baſton (d), Bond v. Simmons (e), and Gar- 


or in conjunction with her. When he ſues, alone the judgment : 


tion. That appears certainly to have been the caſe in the laſt- 


clear that the huſband would only be liable in caſe of a recovery 
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tion was granted to the defendant; 
Mary Hughes died, having appointed the 


inteſtate's therein ſet forth &c. 


Chancellor, 


CASES IN TRINITY TERM 


againſt bim during the joint lives of himſelf and his wife i inan 
If the wife died before the action 
was commenced he would not be liable; neither would his exe- 
cutors if he died in the lifetime of his wife before judgment; but 
the action would ſurvive againſt the wife in the latter caſe, and 
againſt her perſonal repreſentatives in the former. 


action againſt them jointly. 


this action then is to increaſe. the liability which the law throws 
on the huſband; for it is to make him liable though his wife died, 
and to make his perſonal repreſentative liable though he died in 


(a) Rann and another Executors of MARY 
Hun RES. ISABELLA HUOHESs Admini- 


ſtratrix of J. HuonkEs in error; Dom. Proc. 


The declaration ſtated that on the 1 1th of 


Fune1764 divers diſputes had ariſen between 
the plaintiffs? teſtator and the defendant's 
inteſtate, which they referred to arbitration ; 

that the arbitrator awarded that the de. 


fen dant's intellate ſhould pay to the plain- 
That the defendant's. 
| Inteſtate afterwards died poſſeſſed of effects 


riffs? teſtator 933 e:: 


ſufficient to pay that ſum ; that adminiſtra- 
that 


plaintiffs her executors ; that at the time of 
her death the ſaid ſam of 933/. was unpaid, 
de by reaſon of which premiſes the defendant 


2s adminiftratrix became liable to pay to 


the plaintiffs as executors the ſaid ſum, and 
being ſo. liable Ge in conſideration thereof 
undertook and promiſed to pay e The 
defendant pleaded non aſſumpſit; plenè ad- 


miniſtravit; and pleng ad miniſtravit, except 


as to certain goods &c. which were not ſuffi- 
cient to pay an outRanding bond debt of the 


cation took iſſue on all theſe pleas. Verdict 


for the plaintiff on the firſt iſſue, and for the 


defendant on the two laſt; and on the firſt 


a general judgment was entered in B R. 


againſt the defendant de 'bonis propriis. 


This judgment was reverſed in the Exche- 


quer-chamber; and a writ of error was af- 


terwards brought in the Houſe of Lords, 


where after argument the following queſtion 
was propoſed to the Judges by the Lord 
„Whether ſufficient matter 
appeared upon the declaration to warrant 


after verdickt the judgment againſt the de- 
fendant in error in her perſonal capacity;“ 


The repli- 


the lifetime of his wife before judgment; 
pactum, and the promiſe is void in law. 
( to ſhew that the promiſe muſt be coextenſive with the 


| nor affords any remedy, to compel the per- 


maxim in the civil law, it is in the laſt- 


and the judgment äs againſt the defendant 


miſe, but the promiſe muſt be coextenſive 
with the conſideration unleſs ſome particular 


forbearance for a particular time promiſe to 
| pay in another right, this convenience will 


For if I promiſe generally. to pay upon re- 


| 


| —__ that takes away the neceſſity of a 5 


The effect of 


it is therefore nudum 
He then cited Rann v. 


Con- 


upon which the Lord Chief Baron Nynner 
delivered the opinion of the Judges to this 
effect.— It is undoubtedly true that every 
man is by the Jaw of nature bound to fulfil 
his engagements, It is equally true that 
the law of this, country ſupplies no means, 


formance of an agreement made without 
ſufficient conſideration ; ſuch agreement is 
nudum pactum ex quo non oritur actio; 
and whatſoever may be the ſenſe of this 


mentioned ſenſe only that it is to be under- 
flood in our law. The declaration ftates 
that the defendant being indebted as ad-. 
miniftratrix promiſed to pay when requeſted, 


generally, The being indebted is of itſelf 
a ſufficient conſideration to ground a pro- 


conſideration of fact can be found here to 
warrant the extenſion of it againſt the de- 
fendant in her own capacity. If a perſon 
indebted in one right in conſideration of 


be a ſufficient confideration «to warrant an 
action againſt him or her in the latter right: 
but here no ſofficient conſideration occurs to 
ſupport this demand againſt her in her.per- 
ſonal capacity; for ſhe derives no advantage 
or convenience from the promiſe' here made, 


quelt what I was liable to pay upon requeſt 
in another right, I derive no advantage or 
convenience from this promiſe, and there- 
o_ there is not ſufficient conſideration for 

But it is ſaid that if this promiſe is in 


con- 
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conſideration. 


So here, the huſband is only liable to pay this | 
debt in right of his wife in certain events; but this is an attempt 
to make him liable in his own right and at all events. 


As to the 


anſwer attempted to be given to the caſes in Keble and Alleyn, it 
cannot make any difference that the queſtion aroſe on ſpecial ver- 
dis ; and beſides, in the report in Keble reference is made to a 
| caſe where the ſame point was determined on demurrer. 


The Court thought that according to the beſt authorities on this 


ſubject the action againſt the huſband alone could not be ſup- 
ported ; obſerving that the caſe cited from Alleyn was a direct 


authority in point. 


conſideration and obviates the objedtion of | 


nudum pactum, for that cannot be where 


the promiſe is put in writing; and that after 


verdict, if it were neceſſary to ſupport the 
promiſe that it ſhould be in writing, it will 


after verdict be preſumed that it was in writ- 


ing: and this laſt is certainly true; but 


| that there cannot be nudum pactum in 
writing, whatever may be the rule of the 


civil law, there is certainly none ſuch in 
the law of England. His Lordſhip obſerved 
upon the doctine of nudum pactum deliver- 
ed by Mr. J. Vilmot in the caſe of Pillans 
v. Van Mierop and Hopkins, 3 Burr. 1663, 
that he contradicted himſelf, and was alſo 
contradicted by Yinnius 1 in his Comment on 


Juſtinian. 


All contracts are by the hs | of 3 


diſtinguiſhed into agreements by ſpecial- 
ty, and agreements by parol; nor is 

there any ſuch third claſs as ſome of the 
| Counſel have endeavoured to maintain, as 
contracts in writing. If they be merely 
written and not ſpecialties, they are parol, 
and a conſideration muſt be proved. 
is ſaid that the ſtatute of Frauds has taken 
away the neceſſity of any conſideration 
ia this caſe; the ſtatute of Frauds was 
made for the relief of perſonal repreſenta- | 


tives and others, and did not intend to |- 


charge them further than by common law 


do 


But it 


| 


And therefore they made the _ 
Rule abſolute. 


they were chargeable, 


late to the preſent ſubject. He obſerved 
that the words were merely negative, and 


that executors and adminiſtrators ſhould not 


be liable out of their own eſtates, unleſs the 
agreement upon which the action was 


brought or ſome memorandum thereof was 


in writing and ſigned by the party. But 
this does not prove that the agreement was 
ſtill not liable to be tried and judged of as 
all other agreements merely in writing are 
by the common law, and does not prove the 


| converſe of the propoſition that when in 


writing the party muſt be at all events liable. 


| He here obſerved upon the caſe of Pillans v. 


Van Mierop in Burr. and the caſe of Loh 
v. Wisamſon, Mich. 16G. 3.in B. R.; and 


ſo far as theſe caſes went on the doctrine of 
nudum pactum, he ſeemed to intimate that 
they were erroneous. He ſaid that all his bro- 
thers concurred with him that in this caſe there 


was not a ſufficient conſideration ta ſupport 


this demand as a perſonal demand againſt 


the defendant, and that its being now ſup- 

poſed to have been in writing makes no 

difference. The conſequence of which is 

that the queſtion put to us muſt be anſwered 

in the negative. 

And the judgment io the Exchequer- 
chamber was affirmed, 


= 


His Lordſhip here 
read thoſe ſections of that ſtatute which re- 


1797. 
— ä ä — 


Miro 


INSON 


againfl 


Hewson. 
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Wedneſday, 
; June 28th. 


Two ſeveral 


tenants of a 
farm apreed 


with the ſuc- 


.ceedin g te- 


-Nnant to refer 
certain mat- 
ters in differ- 
ence re ſpect- 


ing the farm 


to arbitra- 


tion, and 


| Jointly and 


ſeverally 
promiſed to 
perform the 


' award; the 


. arbitrator 
awarded each 
of the two to 


Pay a certain 


ſum to the 


third; held 


that they 

were jointly 
reſponſible 
for the ſum 
awarded to 
be paid by 


i each. 


the defendants ſeverally quitted the farm, and that doubts had 


of T. Simcocks ; that accordingly by an agreement in writing of 


defendant Roberts of the ſecond part, and the plaintiff of the third 
part, the ſaid parties jointly and ſeverally agreed to refer all 
matters in diſpute between them or any or either of them to the 
determination of T. Szmcocks ; and the defendants thereby for 


ſtated that Simcocks made his award &c, in which he directed the 


c CASES IN TRINITY TERM 


/ 


ManszLL againſt BuRREDGE and RopzRTs, 


T EIS was an action upon promiſes. The declaration ſtated 
that on the 23d of March 1792 and for the ſpace of three 
years before that time the defendant Burredge rented a farm called 
Llwydiarth Farm, and that the defendant Roberts: rented it for the 
two following years, and quitted -it on the 25th of March 1794. 
That afterwards the plaintiff rented and occupied it until the mak. 
ing of the agreement hereafter mentioned. That diſputes had 

ariſen between the defendants and the plaintiff reſpecting the 
ſtate of the repair of the fences &c. at the reſpective times when 


ariſen whether the defendant Burredge left the ſame in proper 
repair and alſo whether the defendant Roberts left it in repair, 
whereupon it was agreed on the 13th of April 1796 between the 
defendants and the plaintiff to refer all ſuch diſputes to. the award 


that date between the defendant Burredge of the firſt part, the 


themſelves their executors &c. ointly and ſeverally undertook 
promiſed and agreed to and with the plaintiff that they and their 
and each of their executors would on his and their reſpective parts 
abide by perform and keep the award of T..Simcocks &c ; and the 
plaintiff undertook and promiſed to and with the defendants 
jointly and ſeverally and their reſpective executors and admini- 
ftrators to perform the award on his part. The declaration then 


.defendant Burredge to pay 111, 4. to the plaintiff on the iſt of 
Auguſt then next, and the defendant Roberts to pay him x 3/. 15. 64. 
but that they refuſed &c. 
The defendant Roberts pleaded the general iſſue, and the plain- 
uf recovered a verdi& againſt him; the defendant Burredge ſuf- 
fered judgment by default, and a writ of enquiry was executed 
againſt him. | 
A motion having been made in the laſt term to „e the judg- 
ment, on the ground that this Was not a joint promiſe by the 
3 1 defendants 


IN THE THIRTY-SEVENTH YEAR OF GEORGE II.. 
defendants to anſwer for each other, but ſeveral only; each being 
to anſwer for himſelf, ; 

Leycefier now ſhewed cauſe againſt the rats. According to the 


words of the agreement, it is a joint as well as ſeveral under- 
taking by the defendants for the failure of each : if the agree- 


ment be not ſo conſtrued, the word © Jointly” muſt be ſtruck out 
of the different parts of the agreement. In Lilly v. Hodges (a) the 
defendant and one G. covenanted for themſelves and for each of 


them with the plaintiff and one C. to receive rents due to him and 
C. in Ireland, and likewiſe that they and each of them would pay a 
moiety the reof to each of them the plaintiff and C.; it was aſſigned 
as a breach of covenant that G. received 7ooO0l., and that the 


defendant did not pay the moiety to the plaintiff &c; and on a 


motion in arreſt of judgment the Court held that the defendant 
had covenanted for the acts of his companion as well as for his 
own acts, and diſcharged the rule to arreſt the judgment. 
Peake in ſupport of the rule. Here is no joint promiſe by the 
defendants for the default of each other, but each defendant is 
anſwerable for himſelf only. The intereſts of the defendants 
were ſeveral; they had no joint intereſt in reſpect of which 
the promiſes were made. This was not an agreement made 
between the two defendants of the one part and the plaintiff of 
the other, but it was of three parts between one defendant of the 


firſt part, the other defendant of the ſecond part, and the plaintiff 


of the third part; and in the agreement it appears that the intereſts 


of the defendants were ſeveral. By this agreement the defendants 


meant to ſay that they would Jointly perform the award as far as 
they had any joint intereſt, or there was any joint duty thrown 


on them, and they would ſeverally perform it as far as reſpected 


their ſeveral intereſts or ſeveral duties; and therefore the word 
* jointly” need not be rejected altogether from the agreement. 


Now the arbitrator awarded nothing to be done by the defendants 


jointly, but he ſimply awarded each to pay a certain ſum. 
Athelſton v. Moon, Com. Rep. 547 ; Plowd. 289. In Sling ſby's 
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MaxszTII 
against 
Bux kKED OR. 


caſe (5) it was ruled that where it appears by the declaration that 


every of the covenantees hath a ſeveral intereſt or eſtate, there 


when the covenant is made with the covenantees &c, et cum 


quolibet eorum, theſe words cum quolibet eorum make the cove- 


nant ſeveral in reſpect of their ſeveral intereſts. With regard to 


the caſe } in 8 Mod. 166, the covenantors were jointly intereſted; 


% 8 Mod, 166. 4-07 hb. - 


they 
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MANsELIL 


againſt 


BVaa Epos. 


Thurſday, 


June 29th. 
In treſpaſs 


thedefendant 


may give evi- 
dence of title 
under the 

general os, 


CASES IN TRINITY ERM 


they were both appointed collectors of the rent, and therefore each | 


became reſponſible for the other. & 
Lord KENYON, Ch. * This is rather a burt caſe on i theſe two 


tenants. Perhaps if it had been ſtated to them at*the time of the 
agreement that each was to become anſwerable for the other, they 
would have heſitated before they ſigned the agreement: but the 
words of the agreement are too ſtrong to be got over. It was 
reaſonable that each ſhould make ſatisfaction for the time each 
occupied: but by the terms of this agreement they have promiſed 
Jointly and ſeverally, which makes them reſponſible the one 1 


the other. | 
Per ‚ ROA 8 Rule diſcharged. 


J. Dopp againſt KyrPIN. 


TRESPASS for breaking and entering the plaintiff”s cloſe 

called the Chapelfield on the zoth March 1793. Plea, the 
general iſſue, At the trial before the Chief Juſtice of Che/ter the 
plaintiff gave evidence of his being in poſſeſſion of the cloſe at the 
time of the treſpaſs alleged, by proof of different acts of huſbandry 


exerciſed by him therein down to that period and afterwards. It 


appeared that the cloſe belonged to a chapel, of which Mr. Evans 


had been miniſter for ſome years till his death in December 1792, 
during which time it was held under him by one G. Dodd, Be- 


fore the day of the alleged treſpaſs Mr. Price had ſucceeded as 
- miniſter of the chapel ; and the defendant offered to call a wit- 


neſs to prove that previous to that day Price had verbally demiſed 


the cloſe to him the defendant, The Chief Juſtice ſaid he would 


| proved fats which rendered the queſtion 


receive any evidence to ſhew the agua poſſeſſion (a) out of the 


Plaintiff at the time of the ſuppoſed treſpaſs, but he thought that 


under the plea of not guilty he could not receive any evidence of 


title or of the right of poſſeſſion being in the defendant; nothing 


being in iſſue but the fact of the treſpaſs on the actual poſſeſſion 
of the plaintiff. Some evidence was afterwards given to ſhew a 
poſſeſſion in Price at the time; and the Chief Juſtice left the 
whole to the jury to find their verdict according as they believed 
that the poſſeſſion was in or out of the plaintiff at the time; and 
they found a verdict for the plaintiff, 


(a) The fame witneſs bad before | of poflefion doubtful. 


K ; 


Manley 
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Manley in the laſt term obtained a rile to ſhew cauſe why the 1797. 
verdict ſhould not be ſet aſide becauſe the evidence offered had RT 


been rejected; and alſo becauſe, admitting the poſſeſſion to be K ee 
dubious, treſpaſs would not lie. | „ 


Leycęſter and Hinchlj ie now ſhewed cauſe ant the rule, and 
contenaed that title could not be given in evidence on the general 
iſſue in treſpaſs, but if meant to be inſiſted on it ought to have been 
pleaded. They admitted that a leaſe from a third perſon might be 
given in evidence to diſprove the fact of the plaintiff's poſſeſſion; 
but the evidence in queſtion was not offered on that ground. They 
mentioned Dove v. Smith, 6 Mod. 15 3. where Holt, Ch. J. ſaid 
„upon not guilty the defendant could not give any matter of 5 
right in evidence.” Bull. Ni. Pri, go. (a), and Bartholomew v. 

 treland, Andr. I 08, in which latter they obſerved there was a plea 
of liberum tenementum, and conſequently what was ſaid as to 


giving ſuch evidence on the general iſſue was extra} udicial. But 
The Court were clearly of opinion that the defendant ought 
to have been permitted to give evidence of title and of right 
to poſſeſſion under the general iſſue; and therefore they made 
the „„ 
e Rule abſolute. 
(a) V id. Tri, per Pais, z 26. 
LIGNIN and Another Executors of PRRR againſt Frita, 
ne zoth. 
BRANSCOMBE. ds 
The Same againſt W. und . SUTTON, Executors of 
5 3 term laſt the plaintifſs med Sir W. Lewes in Ker aclon 
e DIO c 
C. B., in which action Branſcombe and Bowen became bail e, 4" 


above. The defendant Sir V. Lewes ſuffered judgment by default, eke 


cognizance 
and afterwards brought a writ of error here; and the judgment or 8 
given in the Common Pleas was affirmed here in laſt Eafter they have the | 


ſame indul- 
term. In the ſame term, after the return of the ca. 1a, againſt gence (of 8 


days in ful! 
the principal, the plaintiffs commenced ſeparate actions here on segn after the 


the recognizance of bail againſt Branſcombe and Bowen by writs _—— 

returnable the laſt return of that term, the 29th of May. On e 8 
FR : 

principal as 
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EIS HER 


againſt 


BAA NS- 
COM BE. 


Thurſday the 15th of June Sir N. Lewes ſurrendered himſelf 
in diſcharge of his bail before a judge of the Common Pleas (a), 
by whom he was committed to the cuſtody of the Warden of 
the Fleet. 
proceedings in theſe actions againſt the bail ſhould not be ſtayed 
upon payment of coſts. 
as theſe ations were brought in this court on a recognizance of 
bail entered into in a cauſe in the Common Pleas the bail 
were entitled to the ſame indulgence as if the actions had 
been commenced | in the Common Pleas ; 


rules for the ſeveral: defendants, contended that they were, becauſe 


theſe actions being brought for a breach of a recognizance entered 
into in the Common Pleas the ſame conſtruction muſt be put on 


Court this ſurrender was not made in time, that practice only 
giving indulgence to the bail to ſurrender the principal on or 


the practice of the Court where the recognizance was taken. 


N 


5 CASES. IN TRINITY TERM 


The defendants obtained rules to ſhew cauſe why the 


The queſtion in- this caſe was whether 


Erſkine, Mingay, and .Garrow, in ſhewing cauſe againſt the 


it as if the actions had been brought in that court; that the 


court in which the actions were brought. could not vary the nature 
of the indemnity ; and that according to the practice of that 


before 'the quarto die poſt (b) of the return of the writ againſt 
them, which was on the 2d of June, and the ſurrender not being 
made until the 15th of Func. They admitted that if the practice 
of this Court were to govern the caſe the ſurrender was made in 
time, inaſmuch as by the practice of this Court the bail have 
eight full days (c) in term after the return of the proceſs againſt 
And they relied on Shuttle v. 
Wood (d), where on debt in B. R. on a recognizance of bail 
taken in C. B. the Court conſidered that they were governed by 


them to render the principal. 


Gibbs, Marryat, and Peake, in ſupport of the rule, ſaid, that this 
was not a queſtion on the conſtruction of the recognizance, for 
that the recognizance was forfeited by the bail not rendering the 
principal before the return of the ca. ſa. (e), but on the practice or 
rather the indulgence that is allowed to the bail by the court in 
which the action happens to be brought. That as the plaintiffs 


(a) In the courſe of the argument it was | have been a compliance with the condition 
ſtated that as the condition of the recogni- | of the eee Hargrave v. Rogers, 
-Zance was that the defendant, if condemn- Cro. Tac. 9 

ed in the action, ſhould pay the condemna- | (3) Vid. l . Bl. Rep. 118. | 
tion money or render himſelf a priſoner tothe (c) Rule of Court, Tr. 1 Ann. 
Fliet for the ſame &c, it was neceſſary to | (4) 6 Mod. 132. 

ſurrender the principal in the Common (e) Vid. 1 Ld. Raym. 156,7 ; and Raw- 
Pleas, and that a ſurrender here would not | linſon v. Gunſton, ante, 6 vol, 284. 
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had choſen to bring the actions here, they had thereby conſented that 
the bail ſhould have the indulgence that this Court allows to the 


bail. That according to that rule of indulgence the render was 


made in time, and the proceedings againſt the bail ought con- 
ſequently to 'be Rayed. It was alſo ſuggeſted that in truth there 
was not much real difference in the two courts reſpecting the in- 
dulgence given to the bail, though nominally it is greater in this 


court than in the Common Pleas; for though here they have eight 


full days in term after the return of the writ againſt them, and in 


the Common Pleas they have only until the quarto die poſt of the 


return of that writ, yet ſuch writ muſt in that court be ſerved 
four days before it is returnable. 


Lord KENVYON, Ch. J. There is no doubt about che conſtrue- 


tion of the recognizance; the recognizance is undoubtedly for- 
feited. When the queſtion was firſt ſtated, I thought that it de- 
pended on the condition of the recognizance, and if it had, I ſhould | 
have had no doubt but that it muſt have been conſtrued aceording 
to the rules of that court in which it was taken: but now I am 
thoroughly ſatisfied that the queſtion depends altogether on the in- 

dulgence given to the bail by the rules and practice of this court. 


There are two modes of proceeding againſt bail, either by ſcire 


facias or by action on the recognizance. The latter is the moſt 


| Harſh and expenſive; and in order to ſoften the hardſhip of it, the 


Court have granted a certain indulgence to the bail; 


in full term next after the return of the latitat or other procels ſued 
out againſt them.“ Here the principal was rendered within that 
time, and therefore the proceedings againſt the bail ought to be 


ſtayed. And from what has been now tated at the bar reſpecting 


the practice of the court of Common Pleas in this particular, it 


appears that there is not much ſubſtantial difference between the 


indulgence granted by the one court and the other. 


: 5 Curiam, Rule abſolute. 


 _ogainſt 
BRAANS- 


; by a rule of 
court the bail, when ſued by action, have liberty to render the 
defendant in diſcharge of his bail by the ſpace of eight entire days 
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Friday, 
June zoch. 


If the con- 
verſion were 
in the time of 


the admini- 


Rrarrix and 
ſhe be non- 


«ſuited in the 


action of tro- 
ver, ſhe is li- 
able to pay 
colts though 
ſhe never were 
in fact in poſ- 
ſeſſion of the 
goods ſince 


the inteſtate? 8 
death. 


the converſion was in her time, was not liable to pay coſts. 


CASES IN TRINITY TERM 


BoLLanp and Wate Admioiſtratris againſt Server- 


HE Mlaintif declared in trover for the. goods 25 the inteſlate, . 
of which the wife as adminiſtratrix was poſſeſſed, and which 
.came to the defendant's hands by whom they were converted Kc. 
The plaintiffs being nonſuited at the trial, the defendant obtained 
a rule laſt term for referring it to the Maſter to tax the coſts 
for him, which rule was make abſolute without any cauſe being 
ſhewn : but : 

NM oþping moved on a former day in this term to diſcharge that 
rule, contending that the adminiſtratrix, having ſued of neceſſity 
in that character, becauſe it appeared at the trial (a) that the goods 


had never come to her, poſſeſſion ſince the inteſtate's death, though 


And 
he cited Coclerill et Ux. Executrix of Moody v. Kynaſton (5), 

-where in trover by an executrix, Buller, J. ſaid that, if the goods | 
which were the ſubject of the action were never in the actual 
poſſeſſion of the executrix, it was abſolutely neceſſary for her to 


declare in that character; though if no demand were made in the 


lifetime of the teſtator, it was RE to declare on a converſion 


afte er his death. 


What is fad is PAY caſe mentioned 
muſt be a miſtake; for there are many authorities to ſhew that 
where the converſion is in the time of the executor, he is liable 
to pay coſts if he fail in the action. Athey v. Heard, Cro. Car. 


Chambre ſhewed cauſe. 


219. Anonym. 1Ventr. log, Jenkins v. Plume, 6 Mod. g1. 181. 


Sall. 207. Pauler v. Delander, Andr. 357; a caſe cited where 


both the trover and converſion were in the life of the teſtator and 
The rule is laid down in Harris 
v. Hanna (c) that where the cauſe of aQion ariſes in the time of 


7 the executor paid colts, 


= executor, as in this cafe the converſion, he ſhall pay coſts if 


cauſe it was not neeeſſary to name himſelf executor (4); 
and the rule was exploded that the liability to pay coſts depended 


he fail, 


on the queſtion whether the thing recovered would be aſſets or not. 
Lord KENYoN, Ch. J. The rule has been long ſettled that 
where.an executor or adminiſtrator brings trover on his own poſ- 


(a) This was ſtated in an affidavit, but the 
Court faid the queſtion could not depend on | 
any facts not appearing on the record. 

(6b) Ante, 4 vol. 277. | | 1 


© h 


(c) Rep. temp. Hardw, 204. 
(4) Vid. Goldthwayte v. Parre, ante, 5 vol. 
234. 8. P. 


galten, 


IN THE THIRTY-SEVENTH YEAR OF GEORGE UI. 


ſeſſion, alleging' the converſion after the teſtator's or inteſtate's 
death, and fails, he muſt pay the coſts. There muſt have been 
| ſome miſtake in the caſe cited of Cockerill v. Kynaflon, Suppoſe 


inſtead of felling the term receives the rent for ſeveral years, this 


rent be unpaid the adminiſtrator need not in an action to recover 
it declare as adminiſtrator. The rule in favor of executors and 
adminiſtrators is already ſufficiently extenfive : we all of us re- 
member a variety of actions improperly brought by them, and 
which would not perhaps have been brought had it not been for 


rule, excuſing them from paying coſts, is founded on this principle 
that they are not ſuppoſed to be conuſant of the real ſituation of 
the teſtator's affairs; and therefore when they act according to the 


they are ſued, if they plead a plea which is falſe within their own 
knowledge the judgment for the coſts is de bonis teſtatoris, et fi 
non de bonis propriis. In this caſe the action was brought by the 
adminiſtratrix for a cauſe of action ariſing in her own time; and. 


have his coſts. 
So the rule, to diſcharge the former rule, was diſcharged. 


1 
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GEORCE againſt CLAGETT and Another. 


N the trial of this action, which was aſſumpſit for goods ſold 
and delivered to the amount of 142/7. 1s. 9d., before Lord 
Kenyon at the Guildhall Sittings, the caſe appeared to be this. 
The plaintiff a clothier at Frome employed Meſſrs. Rich and Heapy 
in London, Blackwell-hall factors, as his factors under a com- 
miſſion del credere, who beſides acting as factors bought and ſold 
great quantities of woollen cloths on their own account, all their 
buſineſs being carried on at one warehouſe, The factors ſold at 
twelve months credit, and were allowed two and a half ber 
cent, On the goth of September 1795 Delvalle, a tobacco broker, 
and who had been in habits of, dealing with the defendants, 


bought ſeveral parcels of tobacco of them and gave them in pay- 
Vor. VII. . ment 


an inteſtate dies poſſeſſed of a term for years, and the adminiſtrator 


rent is part of the aſſets of his inteſtate, and yet if any part of that 


the privilege they have of being exempt from paying coſts, The 


beſt of their judgment they are not liable to coſts. But even when 


as ſhe has failed there is no reaſoa why the defendant ſhould not 
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If a factor, 


who ſells un- 
der a del cre- 
dere commiſ- 
miſſion, ſells 
goods as his 

own, and the 
buyer knows 
nothing of 


any princi- 


pal, the buy- 
er may ſet 
off any de- 


mand he 


may have on 
the factor 
againſt the 


demand for 


the goods 
made by the 
principal. 
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CASES IN TRINITY TERM 


ment a bill of exchange for 1198. 16s. drawn by one Fiſher on 
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| "I Rich and  Heapy on the 24th of September 1795, payable two 
ü WH azainſ, months after date to F. Stafford who indorſed to Delvalle, who in- 
1 [ ELAGETT- gorſed it over to the defendants, it having been previouſly accepted 
1 by Riob and Heapy. On the 12th of Ofober 1795 the defendants 


EEE A — oe 
2 3 * * 
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bought a quantity of woollen cloths for exportation of Rich and 
Heapy, amounting to 12374. 18s. 34d. at twelve months credit; the 
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goods were taken out of one general maſs in Rich and Heapy's 
Warehouſe; Rich and Heapy made out a bill of parcels for the whole 
in their own names, and the defendants did not know that any part 
of the goods belonged to the plaintiff. Early in November 1795 
Rich and Heapy became bankrupts; and afterwards on the 20th of 
the ſame month the plaintiff gave the defendants notice not to pay 
Rich and Heapy for certain cloths ſpecified, part of the above, 
amounting to 142ʃ. I's. 9 d., they having been his property, and 
having been ſold on his account by Rich and Heapy on commiſſion. 
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The queſtion was whether the defendants were or were not en- 
titled to ſet off their demand againſt Rich and Zeapy on the bill of 
exchange, on the ground that the defendants dealt with them as 
-principals ; Lord Kenyon was of opinion that they were, as well on 
principle as on the authority of Rabone v. Milliams (a); and a verdidt 
Was accordingly found for the defendants. 
A rule having been obtained, calling on the deferidurita to ſhew 
cauſe why the verdict ſhould not be ſet aſide, and a new trial had, 
on the authority of the caſe of 8 v. Milward, Co. Bank. 
Laws 236, 
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Gibbs and Giles were now to have ſhewn cauſe againſt that 
but 


rule: 


delivers goods in his own name, the perſon 
contracting with him has a right to confider 
him to all intents and purpoſes as the prin- 
cipal; and though the real principal may 
appear and bring an action upon that con- 


(a) Ra BONE jun. v. WILLIAAISs, Mid. 
Sittings after Mich. 1785; which was thus 
ſtated. Action for the value of goods ſold to 

the defendant by means of the houſe of 
Na bone ſen. and Co. at Exeter, fadors to 


the plaintiff. The defendant, the vendee 
of the goods, ſet off a-debt due to him from 
Rabore and Co., the factors, upon another 
account, alleging that the plaintiff had not 
appeared at all in the tranſaCtion, and that 


credit had been given by Rabone and Co., 


the factors, and not by the plaintiff. ' Lord 
Mansfield, Ch. ].—** Where a factor, dealing 
Fer a principal but concealing that principal, 


7 


| ſettled.” Upon this opinion, the reſt, being 


| Bayley v. Morley, London Sittings after Mich. 


this caſe. 


tract againſt the purchaſer of tre goods, yet 
that purchaſer may ſet off any claim he may 
have againſt the factor in anſwer to the de- 
mand of the principal. This has been long 


a mere matter of account, was referred. In 


1788. Lord Kenyon recognized 'the law of 


Eefline 
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Erſkine and Mallon were called upon to ſupport it. They 
relied on the caſes of Scrimſbire v. Alderton (a), and Eftcott v. 
Milward as reported in Co. Bank. Laws, to ſhew that under the 
circumſtances of this caſe the principal might reſort to the buyer 
at once, he having given notice before actual payment by the 
defendants to the factors. 


But a more accurate note of the caſe of 'Eaſtcott v. Mikeard 5 


having now been obtained from Mr. J. Buller before whom that 
cauſe was tried, and read, 


The Court were clearly of opinion that the fireftions given by 


this caſe was not diſtinguiſhable from that of Rabvne v. Williams. 
Therefore they 


Diſcharged" the rule (c). 


42 Str. 1182, | | 
(8) London Sittings after Mich. 1783. 
Action for goods ſold. The goods were 
ſold by Farrar a corn factor, who gave no 
account of the ſale to the plaintiff, nor 


made any entry of it in his books. He was other. Ro/7's affairs being much deranged, 


inſolvent for ſome time before, had avoided | paymentof the money due from the defendant 
all dealing for a month, had deſired that 


there might be no buying in his name, and 
had not dealt with the defendant for a year 


before, but was then in his debt. There | and holding out Ne as the only perſon 
was a verdic for the mon on the ground concerned in the trade, Lord Kenyon, Ch. ]. 
of fraud. | | was of opinion that as the defendant had a 

(c) The ſame point was alſo ruled by | good defence by way of ſet- off as againſt 
Lord Kenyon \ In Stracey, Rays, and others, .  Rojs, and had been by the conduct of the 
Deey, London Sittings after Mich. 1789. plaintiffs led to believe that R/ was the 


and being indebted for grocery (as he con- 


by him upon the ground of his having been 


5 Aſumpſit for goods ſold ; pleas non aſſvmpſit only perſon he contracted with, they could 
and a ſet- off. The plaintiffs jointly carried | not new pull of the maſk and claim payment 
on trade as grocers, but Roſs was the only of debts ſuppoſed to be due to Reſt alone, 
oftenſible perſon engaged in the buſineſs, | | without allowing the parties the ſame ad- 

and appeared to the world as ſolely intereſted | antages and equities in their defence that 

45 therein. By the terms of the partnerſhip they woure have bad in ations brought by 

" Roſs was to be the apparent trader, and the A5. 

= 


others were to remain mere ſleeping part- 1 Verdict for the defendant. 
ners. The defendant was a policy broker, 


the learned judge on the trial of this cauſe were right ; and that 


ceived) to Roſs, he effected inſurances and 
paid premiums on account of Ro/5 ſolely, to 
the amount of his debt, under the idea that 
one demand might be ſet off againſt the 


was demanded by the firm, and was refuſed | 


deceived by the other partners keeping back 
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The pariſh 


officers by a 


certiſic ate 
engaged to 
rec:1ive the 
certifica:ed 


perſon, there- 
in ſtated to 


be an un- 
married wo- 
man, and 
the child of 
which ſhe 


Was thea 
Pregnant, 


and all other 


children ſne 


might after- 
wars have: 


— held that 


it did not 


extend to an 
illegitimate 
child born 
ſeveral years 


afterwards. 


other ſide). 


1 /CAS ES IN-TRINEITY 'TE RM 


be Kine _—_— The tnkabitant of N Marion. 


N an Ros to the Herefordſhire "9" Po —Y an ove of 
| juſtices, by which R. Cagear otherwiſe Vobe Taylor, his wife 
and four children, were removed from Cradlcy to Mathon, the 
Seſſions confirmed the order, ſubject to the opinion of this Court 
on the following caſe, 1 
Margaret Cagear ſingle woman, being ſettled. at Mathon, and 
being then pregnant of an illegitimate child that Was afterwards 
born a baſtard, went to Craglzy in 1738 under a certificate 
from Mathon in which the pariſh officers of Mathon * for 
themfelves and their ſucceſſors with the conſent of the pariſh- 
ioners engaged to relieve and receive M. Cagear with the 


child of which ſhe was then pregnant and all other children that 


be might thereafier have until ſhe or they ſhould acquire a ſubſe- 


quent ſettlement, whenſoever ſhe or any of them ſhould become 


chargeable to or aſk relief of their pariſh.” M. Cagear reſided in 


Cradley under that certificate until her death, and in 1 746 had 
the preſent pauper (R. Cagear) an illegitimate child, who con- 
tinued to reſide in Cradley until the preſent order of removal 
without having done any act to gain a ſettlement for himſelf. 
Although it has 
been ſaid in ſeveral caſes that the Legiſlature, when they paſſed the 


Burrow in ſupport of the order of Seſſions. 


ſtat. g & 9 IV. 3. c. o., only intended to comprehend legitimate 
children in certiticates granted under it, yet in ſome caſes the 
certificate has been extended to illegitimate children, In R. v. 
The Inhabitauts of ey (a) where the certificate was granted 


to an unmarried woman, reciting her pregnancy, and undertaking 


to provide for the child ſhe then went with, it was holden that 


the certificate was binding on the pariſh as far as reſpected the 


after-born baſtard child. Then there is the ſame reaſon to extend 


the preſent certificate to this pauper ; the certificate mentioning in 
expreſs terms the mother's ſituation, and extending to all after— 


born children. 

Lord Kenyon, Ch. J. (ſtopping P. Stanhope who was on the 
t is not now ne ceſſary to queſtion the propriety of the 
deciſion in R. v. Ihſley. That certainly went much beyond the 


former caſes on this ſubjeRt. However that is diſtingui ihable 


05 Burr. S. C. 650; and 2 C. Bots. 9. pl. 23. „ 
14 from 


4 lh . 


IN THE THIRTY-SEVENTH YEAR OF GEORGE IE. 
from the preſent caſe. That only extended to the child with 


' which the woman was then pregnant; and a child in ventre ſa 


mere 18 capable of being deſcribed. . But this child was not born 
until eight years after the certificate was granted; and being 
illegitimate, he is not included within the general words in 
the certificate, which extends only to legitimate children. 


hr" Ging, Order of Seltene quaſhed. 


The KIxG against J. BAGSHAW Eſq. and four others. 


V ſtat. 35 Geo. 3. c. 154. to enlarge the term and powers of 


two acts, 29 Geo. 2. and 16 Geo. 3. for repairing and widening 


certain turnpike roads, power is given to five truſtees to widen divert 
and turn any part of the ſaid roads, and to vary the roads through 
any private grounds, making ſatisfaction to the ſeveral perſons inter- 


eſted therein for the damage they might thereby ſuſtain; power is 


alſo given to the truſtees to contract and agree with the owners of 


ſuch lands & c. The ſtatute then enaQts * That if any perſons intereſt- 
ed in ſuch lands ꝝpon notice to him or them given ſhould for the 
ſpace of twenty days next after ſueh notice neglect or refuſe to 
treat, or ſhould not agree &, then and in every or any ſuch 


caſe the ſaid truſtees ſhould cauſe ſuch damage or recompence to 


be enquired into and aſcertained by a jury &c; and after the 
ſaid jury ſhould have enquired of and aſſeſſed ſuch damage &e. 


the ſaid truſtees: ſhould order adjudge and determine the ſum of 
money ſo aſſeſſed &c to be paid to the ſaid owners according to 
the verdict or inquiſition of ſuch jury &c.“ 


Under this power 
the truſtees turned a road between Cheſterfield and Sheffield, and 


made the new road through four cloſes of land belonging to the 


| ivedefendants. They tendered the ſum of 100/. to the defendants 


as a recompence, which not being accepted the truſtees ſummoned 


a jury, who aſſeſſed the damage at 1007.; upon which the truſtees 


made their order or adjudication, in which it was recited that a 


diſpute had ſubſiſted between the truſtees and the defendants re- 
ſpecting the damage ſuſtained by the latter and the recompence due 


to them, and that under the powers of the act they had cauſed a 
Jury to be ſummoned impanelled and ſworn &e, who having viewed 


the premiſes and heard counſel and evidence thereon had aſſeſſed. 


the damage and recompence at the ſam of tool. and 1 in which the 
Vo. VII. 5 A ti ultees 
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The Inha- 


bitants of 
MaTHON, 


Saturday, 
July iſt, 


Undera 
turnpike aQ 
the truſtees 
had power to 
turn roads 
through pri- 
vate grounds, 
making ſa- 
tis faction to 
the owners; 
and if they 
could not 
agtee, they 


were enabled, 


on giving no- 
tice to the 
owners, to 
ſummon a 


jury to aſcer- 
tain the da- 


mape and to 
order ſuch 


| ſum ſo aſcer- 


tained to be 
paid to the 
owners: 
This Court 


quaſhed an 


1nquiſition of 
the jury and 
an order of 
the truſtees 
under this 
act, becauſe 
it did not ap- 
pear on the 
face of the 
proceedings 
that any 0 
tice had been 
given to the 


owners of che 
land. 
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- Where A. 


"CASES IN TRINITY TERM 


| truſtees ordered adjudged and determined the faid ſum of 1007. to 
be paid to the defendants according to their reſpective eſtates Cee, 
The proceedings having been removed here by certiorari, © 


The Kinc 
againſt. 


perth Nolan moved- on the firſt day of this term for a rule to ſhew 
cauſe why the verdict inquiſition and aſſeſſment of damages and 
alſo the order and adjudication of the truſtees ſhould not be quaſhed, 
for ſeveral objections appearing on the proceedings. 1. It does 
not appear that the truſtees ated within their juriſdiction; 20 
notice appears to have been given to the defendants, in which caſe 
only the truſtees had juriſdiction to make the order. In R. v. The 
Mayor &c. of Liverpool (a) this preciſe point was ruled. [He was 
proceeding to ſlate other objeckions, but the Court granted : a rule 


niſi upon this.] 


Gibbs and Balguy, who were now to have ſhewn cauſe, admitted 
that it did not appear in expreſs terms either on the inquiſition or 
the order that any notice had been given to the defendants, but 
they obſerved that it was ſtated that counſel had been heard before 
the jury, from whence they ſaid either that notice might be inferred 
or that the neceſſity of it was waved. But 


| The Court (ſtopping Clarke and Nolan i in ſupport of the 2 i 
650 that notice to the parties intereſted was the foundation of the 
whole proceedings below, and that therefore it ſhould have been 
ſtated; for if no notice were given, the truſtees had no juriſdiction. | 
And with reſpect to counſel having been heard before the jury, 
they ſaid it did not appear that any —_ for: the de ue had 
been heard. | 


iT” Rule is, 
(a) 4 Burr, 2244. 


Saturday, 


IN AITH ad others Aſſignees of Tha againſt Gals, 
July iſt. | 2 


| ASSUMPSIT for money had and received, and fot money lent, 
and money paid to the defendant by the bankrupt before his 


lent his ac- 
ceptances to 


es Hg bankruptcy. Pleas, 1ſt, The general iſſue; and 2dly, the bankruptcy 
5 of the defendant before the cauſe of action accrued. It appeared 


wary ons Paid that Parke and Gale were both taabogeny merchants ;z and that 
till arter- 


ards, A. 
wc maintain an action 3 the defendant for money paid. to ; Ke uſe, 08 bis bankrope 
and certificate, and notwithitanding the defendant before his bankruptcy gave his receipt to A. ackno 


ledging the receipt of ſo much money as the acceptances amounted to. | the 


10 


98 purchaſe money within mentioned. . Cale,” , 
arrived the beginning of Auguſt ; but bills of exchange came tacked - 
to the bills of lading, ſo that Parke could not avail himſelf of the 
conſignments without accepting thoſe bills, which not being 
deemed prudent to do, he relinquiſhed the conſignment to Gale 


IN THE THIRTY.SEVEN TH YEAR OF GEORGE III. 


che former had accepted bills drawn on him by the latter payable 

to his order, for his accommodation. The firſt of theſe bills was 
paid by Parke before Gale's bankruptcy, and was therefore out of 
the queſtion. | The ſecond was for 240ʃ. dated 4th January 1793, 


though 1 in fact drawn on the 8th February payable four months 
after date, which conſequently became due on the 7th May. The 


third was for 291 J. 3s. dated 4th February 1793, though in fact 
drawn the 2d April, payable four months after date, and which 


became due 7th June. The firſt of theſe two laſt bills was taken up 
by Parke between the time of Gale's bankruptcy and the iſſuing of 


the commiſſion againſt him; the laſt was taken up after the iſſuing 


of Gale's commiffion. Gale became a bankrupt en the 3d May 
1793, previous to which and to the agreement hereafter mentioned 


he had negotiated theſe bills. On the 8th April 1593 an agree- 
ment under ſeal was entered into between Parke and Gale, as a 


collateral ſecurity to the former for his acceptances, whereby in 


conſideration of 833. 1s. (namely the ſums contained in the ſaid 


three bills and intereſt) paid by Parke to Gale, the receipt of which 
Gale thereby acknowledged, the latter ſold and aſſigned over to 


Parke certain cargoes of mahogany, then expected to arrive from 


"the Bay of Honduras and conſigned to Cale: and Gale alſo cove- 

nanted in caſe of the loſs of the cargoes to aſſign to Parke the 
policies of inſurance on the ſame; and at the ſame time Gale ſigned | 

the following receipt thereon ; * Received the day and year with- 


in written of the within named T. Parke 83 37. 15. being the 


The cargoes 


on his repreſentation that it would be no ſecurity. A verdict was 


taken for the plaintiffs, who were the aſſignees of Parle who had 
alſo become bankrupt, for the amount of the two laſt bills paid by 
him after Gale's bankruptey, with liberty to the deſendant to 


move to ſet it aſide if the debt were proveable under Gale's com- 


_ miſſion ia conſequence of the agreement between the parties. 


Law and Marryatt in ſupport of the rule for ſetting aſide the 


verdict. If the debt from Gale to Parke in conſequence of his 
_ acceptances. were proveable under Gale's commiſhon, this action is 
not maintainable. Where by the terms of the contract it is a 
debitum in preſent at law, ſuch debt is Proveable although the 


confideration 
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CASES IN TRINITY TEM 


| conſideration for it be a future contingent liability.” In the 


caſe Ex parte Maydwell (a), he having agreed to lend his ac- 


ceptance to one Prior, the latter together with Steven, his 


ſurety gave Maydwell a note dated 8th November 1784, whereby 


they jointly and ſeverally promiſed to pay him the ſum advanced, 


part thereof on the 18th and the remainder on the 22d of Fanuary 
then next. Prior became a bankrupt on the 18th December 1784, 


and Stevens on the loth of the ſame month, which was prior to 


the acceptance being due, or the joint and ſeveral note being 
payable, But upon petition the Lord Chancellor directed that 


 Maydwell ſhould be admitted to prove his note under Stevens 


commiſſion, Martin v. Court (6) is to the ſame effect. Here Gale 
by an inſtrument under ſeal acknowledged' himſelf indebted in 
8337., for ſecuring which he purported to aſſign certain cargoes of 
mahogany ; theſe it is true turned out afterwards to be unprofitable 


conſiguments, in conſequence of bills of lading for the amount be- 


ing tacked to them ; but the receipt given by Gale does in terms 
purport to be an acknowledgment of a preſent debt, and was 


proveable under his commiſſion to the extent of Parke's ſub- 
ſequent damnification. Whenever a man acknowledges a debt 


or receipt of money generally, the law implies a preſent promiſe 
to pay it; and a future liability is as good a conſideration 5 ſuch 
promiſe as an executed or paſt conſideration. 

Erſkine and Walton, contra, ſaid that all the caſes alluded to were 


caſes of croſs ſecurities, which made them differ from the preſent, 


where there was no legal ſecurity in the hands of Parke which he 
could prove under the commiſſion. Neither the aſſignment, which 
failed altogether, nor the receipt, could have been proved as a debt 
under the commiſſion. They were then ſtopped by the Court. 
Lord KeNyoN, Ch. J. This differs from all the former caſes; 


for here was no debt due at law from the defendant to Parke at the 


time of the defendant's bankruptcy : but the debt altogether aroſe 
afterwards by the payment of the acceptances by Parke, No action 
could have been maintained at law on this acknowledgment: in 

the other caſes legal ſecurities were taken, upon which the party 


might have been ſued. 
Per Curiam, 


Rule diſcharged. 


(a) Co. Bank. Law 123. (3) Ante, 2 vol. 640. 
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as 
1 * 


The os 11 1 Mis, 


N ſcire raclas at the ſuit of the crown to repeal a patent granted 
to the defendant for making and vending a particular ſort of 
lamp, a verdict was given for the crown. Whereupon a rule had 
been obtained for referring it to the coroner and attorney of the 
king to tax the coſts to be paid by the defendant to 2h proſecutor; 
which rule 
Erſkine now moved to ſet aſide, on the ground that there was no 
ſtatute which gives coſts in this caſe, and on the general rule that 


of ſome particular ſtatute. 

Mingay, Garrow, and Migley, ſhewed _ and at firſt advert- 
ed to the 8 && 9 M. Z. c. II. which gives coſts in all ſuits upon any 
writ or writs of ſcire facias, but which they afterwards admitted 
refers merely to civil ſuits, as it mentions plaintiffs and defendants, 
and award of execution. And they mentioned the caſe of Brewer 


patent at the ſuit of a private ſubject, who was prejudiced thereby. 
They finally admitted that the former rule could not be ſupported, 
of which opinion were 


that no coſts are either paid or received where the crown is the 


nature of quo warranto by i the ſpecial proviſion of the Legiſla- 
ture (a). 13 | 


{a) 0 dug = 20. J. 5. 


Parchzrr againſt BANCROFT and others. 


IN. tr hook 45 taking the plaintiff's ati 1 at 7' rk before 
Rooke J it appeared that the cattle were taken under a war- 
rant of diſtreſs for the aggregate amount of ſeveral taxes (a), one 
of which was the land tax on ſome woods, which the plaintiff at 


parliament, each giving a power of diſtreſs, is legal. 


diſtreſs. 


mw Viz. the land tax, wood tax, com- 
mutation tax, window duty, houſe duty, 


Vor. . 5B 


Port duty, ſervants? tax &c. 


the 


proſecutor, unleſs in ſome particular caſes, ſuch as informations in 


1797. 
— 


Monday, 
Jy ye” 


The 8 & 9 
V. 3. c. 11. 
giving coſts 
in all /aits of 
ſcire facias, 
does not ex- 
tend to a 
ſcite facias to 
repeal a pa- 
tent proſe- 
cuted in the 
name of the 
king. | 


no coſts are payable where the crown is a party, unleſs by force 


v. Weld, 6 Mod. 229. as an inſtance of a ſcire facias to repeal a 


The Court, who ſaid that this caſe fell within the general rule 


Rule abiolare. 


Monday, 
July zd. 


One warrant 
of diſtreſs for 
the amount 
of ſeveral 

duties im- 


poſed by dif- 
ferent acts of 


The judgment of the com mĩſſioners of land- tax 
on appeal is conclubve i in an action of "Sy brought againit the officer tor levying under a wariant of 
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CASES IN TRINITY TERM 


the time of the diſtreſs made refuſed to pay, though he was ready 
and offered to pay the reſt if the defendants would have taken 
them only. The ground of the plaintiff's s objection to pay chat 
particular aſſeſſment was "becauſe It was to raiſe a ſum for the ule 
of the pariſh over and above the proportion of the land tax far 
that pariſh payable to government; and he appealed to the com- 
miſſioners appointed under the act parliament, who upon hear. 
ing the parties confirmed the aſſeſſment for the whole. The learn 
ed judge thought that, as the objectionable tax had been confirmed 
on the appeal, it could not now be queſtioned in this action; and 
that it was ſufficient for the defendants to ſhew a general right to 
diſtrain; and therefore he nonſuited the plaintiff, with liberty to 
move to ſet aſide the nonſuit, and enter a verdict for him for 240. 
if this Court ſhould be of opinion that the action was well founded. 
Accordingly a rule niſi was obtained for that purpoſe in Eaſter 
term laſt, on the ground that there ſhould have been a ſeparate 
warrant for each tax; and that a diſtreſs under one warrant for 
the amount of all the taxes was illegal; for which were Cited 
Rogers v. Birkmire (a), Clark v. Lucas (5), and Stephens v. 
Houghton (ch. | 
Cockell Serjt., Chambre, 5 1 ſhewed 3 5 (d). The only 
queſtion which can be made in this form of action is whether the 
defendants were entitled to diſtrain for any thing or not; for if 


they were, the treſpaſs is juſtified ; ; and the quantum of the ſum 


diſtrained for, if too much were taken, can only be queſtioned in 
an action on the caſe for an exceſſive diſtreſs. The defendants were 
entitled under the ſtatute to plead 1 the general iſſue and give the 
ſpecial matter in evidence: but that cannot be deemed to put them 


in a worſe ſituation than if they had been left to their ſpecial plea. 
Now they might have avowed in this caſe for a different cauſe (e) 
from that for which they had diſtrained; and if they had avowed 


for any one of the taxes, which it is admitted was lawfully aſſeſſed, 


that would have been a ſufficient anſwer to the treſpaſs, notwith- 


ſtanding the exceſs. The defendants, who are the colleQor of the 
land tax and his aſſiſtants, could not judge of the exceſs; that was 


a queſtion for the opinion of the commiſſioners alone to whom the 


appeal was made, and who aloue were competent to judge of the 


(a) 2 Stra. 1040, and Rep. temp. Hardw. (c) 1 Barnard. 128. 214. 


. | (4) In the laſt term. 


(5) Cited ibid. (e) Vid. Bull. N. P. 55+ cites 3 Co. 2b. 4. 


5 auantum. 


. Durrant v. Beys, ante, 6 vol. 580. 


M THE THIRTY-SEVENTH YEAR OF GEORGE In. 


quantum (a). - The aſfeſſment is entire though for ſeparate taxes. 


A to Rogers V. Birkmire, the only point determined there was 


chat where there were diſtin& demiſes of different parcels of land, 
4 diſtreſs on one of thoſe parcels for rent iſſuing out of both 
was bad, which is admitted; but it does not bear on this 
queſtion. he LO | l | 
Law, Wood, and Ainſlie, contra, The ſeveral taxes which 
were diſtrained for under one warrant are duties impoſed by dif- 
ferent acts of parliament, each giving a different power of diſtreſs, 
therefore there ought to have been ſo many different warrants, 
otherwiſe the fubject is perplexed ; for the plaintiff might 
have a good defence to one and not to others: but if they 


are confounded together in one general aſſeſſment, and levied 
under one warrant of diſtreſs, he is deprived of that election. 
Suppoſing a horſe or other indiviſible chattel taken as a diſtreſs, 


and the defendant in replevin were to avow under ſeveral au- 
thorities, as in this caſe for different taxes, if he were right as to 


one avowry he would have judgment pro retorno habendo, and 
if he failed in others there would be judgment for the plaintiff | 


with damages; ſo that there would be different and inconſiſtent 
judgments on the ſame record; which ſhews chat a diſtreſs 
for different ſubject matters is bad. And ſo it Was held in 


Clark v. Lucas, M. 2 Geo. 2. (5), that a joint diſtreſs for three 


ſeveral amerciaments in an inferior court for three ſeveral defaults 
of appearance was bad. Beſides it is impoſſible where the diſtreſs 
is for ſeveral cauſes to ſay how much ſhould be returned for one 
cauſe and how much for another: 


able on the - premiſes ?] Anſwer The party could only take it 


for one cauſe at a time; for being once taken, it is in'cuſtodia' 


legis, and cannot be taken for another cauſe. The queſtion of the 
quantum neceſſarily ariſes in this caſe, becauſe there was a tender 
of all the other taxes except the land tax for the woods; and it is 


clear that a diſtreſs after a ſufficient tender is a treſpaſs; ſo that the 


legality of the diſtreſs for that aſſeſſment muſt be ſupported in 
order to eſtabliſh the defence to this action. There i is no diſpute 
about the quantum of that particular aſſeffment; upon which alone 
the judgment of the commiſſioners would be concluſive: but the 


(a) Hutchins v. Chambers, 1 Burr. 580, | (5) Cited in Rep. temp, Hard. 246. 


legality 


[4burſt, J. afked, how it 


would be, according to that argument, if a man had two warratits 
ol diſtreſs, and there were but one thing (ex. gr. a horſe) diſtrain- 
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BAN CAKOFT 


"EP 


Tueſday, 
July ns 


Aker an at- 
tachment 


againſt the 


ſheriff for not 


bringing in 


the body the 
Court will 


only relieve 


him upon 


paying the 


V hole debt 
and coſts, 
and not 


merely the 
ſum ſworn 


to and coſts, 


thority to take for one cauſe, and taking for another alſo, are 
the diſtreſs is legally made and for a legal cauſe, but more is taken 
than was ſufficient for the purpoſe: but here the objection is to 
execution, being entire, if bad in part is no juſtification to the 
ag ara 

how delivered by 


be binding on the parties; and then the warrant of diſtreſs, though 
it included them all, was properly iſſued. 


together with the coſts in the original action, and thoſe in the 


CASES IN TRINITY TERM 1750 


legality of it in toto is in diſpute; and it is contended that the 

commiſſioners have exceeded their juriſdiction. Where a man 
enters by authority of law, if he abuſe that authority, he is a treſ- 
paſſer ab 1 initio; and ſo is one who diſtrains and ſells for two years 
rent when one only! is due. 


4 


So here, the defendants having au- 


treſpaſſers. | The action for an exceſſive diſtreſs only lies where 


the whole beyond the ſum tendered; and this diſtreſs was in effect 
one execution upon ſeveral judgments, which is bad; and the 


' The Court took time to conſider of their opinion, which was 


c Lord KENYON, Ch. 5 As all the taxes were confirmed on 
appeal, however i improper perhaps the one objected | to was, it muſt 


The conſequence of 
which is that the rule for a new. trial muſt be diſcharged, and the 
nonſuit ſand, | 


Rule t 


HzrrEL Seil Kine. 


THE 3 being arreſted on a bailable writ indorſed for 

bail for 100. and upwards, gave a bail bond to the ſheriff; 

but the bail above not juſtifying in due time an attachment was 
granted againſt the ſheriff for not bringing in the body. 

Lare on a former day moved to ſtay proceedings againſt the 

ſheriff on payment of 100. the amount of the debt ſworn to, 


proceedings againſt the ſheriff, He admitted that according to 
the caſe of Orton v. Vincent (a) the. bail below were liable to 
the whole debt and coſts, though exceeding the ſum ſworn to; 
but ſaid that that caſe. was different from the preſent, becaule the 
bail below are at law liable to the full extent of-their recognizance, 
and therefore when that is forfeited the Court may refuſe to 
relieve them unleſs they, will do. labKantzet Juſtice by paying the 


(4) Cowp. 71. 85 | ade). 
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ſum really due. But it is b in the caſe of bail in the 
action, who are not liable beyond the ſum ſworn to and the 
coſts (a): The ſheriff ſtands in a more favourable ſituation than 
the bail, becauſe he is not a free agent as they are. And he 
alſo referred to Tea v. Lethbridge (5) to ſhew that the ſheriff is not 
liable to the ſame extent in an action as the bail would have been 
if properly taken. There is leſs reaſon too in this caſe for the 
Court to take advantage of the attachment againſt the ſheriff; 
becauſe that mode of proceeding has only obtained in modern 
times in lieu of the ancient method by amercement to compel him 
to bring in the body, which was never carried to the extent of 
making the ſheriff anſwerable for the debt (c). 
Marryatt ſhewed cauſe in the firſt inſtance, and relied upon 
ſeveral authorities; Orton v. Vincent (d), Fowles v. Mackintoſh (e). 


K. v. The Sheriff of Middle/ex(f'). He alſo ſuggeſted, as an additional 
reaſon why the ſheriff ſhould not be liable, that by his default the 
plaintiff was prevented from recovering his debt and coſts in the 


to the full extent. 


This-matter ſtood | over by the b of the Court til this ty; 
when 


Lord KENYoN, Ch. I. fad that the Court had 6 furniſhed 
with a precedent in point in this court; and his Lordſhip read the 
following .caſe from the Maſter's notes —* The King v. The 
Sheriff of Middleſex. An attachment 1 gone againſt the 
ſheriff, a rule was obtained calling on the plaintiff ! in the original 
action to ſhew cauſe why on payment of the ſum ſworn to and coſts 
the attachment .ſhould not be ſet aſide, the ſame as in the caſe of 


an inſtance of this kind, who informed the Court that he never 


orders from their Lordſhips'- chambers were always on payment 
of debt and coſts, whereupon the-rule was diſcharged,” 


1 Baſil, Doxgl. 329. () Coup. 71. 
(5) Ante, 4 vol. 433. Sed vi. Concanen v. (e) 1 H. Blac. 2 33. 
Leibbridge, 2 H. Blac. 36. (F) 1b. 543. 


(0 * r 405 0-amd rhrentes there | 
Cited, 


where this very point was decided againſt the ſheriff in C. B.; and 


had, unleſs where the ſheriff paid he whole debt; and that the 
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original cauſe, and therefore the ſheriff ought to Toy him 


bail. Lord Mansfield aſked Maſter Benton if he had.ever known 
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Weadnejaay, 
July 5th. 


The defend- 


ants in ſeve- 


ral actions on 


a policy of 


Inſurance 


paid money 
into Court, 
which the 


plaintiff took 


out without 
taxing the 


coſts at that 


time; after- 


Wards they 
entered into 


the common 


conſolidation 


rule; and 
the plainteff 
was nonſuit- 
ed in the 


action that 


was tried ;—— 
Held that 
the latter 
was not en- 
titled to the 
colts in any 
of the adtions 
upto the time 
of paying 
money into 
court, 


tried (a). 


657; Ste venſon v. Yorke, ante, 4 vol. 10 


becauſe he has put himſelf 1 in this ſituation by his own default in 


be liable beyond the debt ſworn to within the extent of their 


ceived, (being a return of the premium,) which the plaintiff 


tioned action &c.“ 


why the Maſter ſhould not be directed to review his taxation, on 
the ground that though he had taken the money out of court, yet 


the plaintiff was not entitled to the coſts in the action «that 


css IN TRINITY TUI . 
| Gros, ]. There is no hardſhip on the ſheriff in Mia; 


neglecting his duty. "5 


Lawrence, J. Even if there had been no decided caſe, I 
ſhould have thought the ſheriff liable in this caſe upon the princi- 
ple laid down in Orton v. Vincent, For if the bail below would 
recognizance, the ſheriff by whoſe default the plaintiff has been 


deprived of that ſecurity ought to be liable to the ſame extent as if 
he had done his duty, 


Rule diſcharged. 


 BuksTALL againſt HORNER. 


HIS was one of twelve actions on a policy of inſurance, 
The ſeveral defendants obtained rules for leave to pay money 
into court on one count in the declaration, for 1 money had and re- 


attornies took out of court in all the actions, but they did not then 
tax the plaintiffs coſts in either of id Afterwards the con- 
ſolidation rule was obtained, expreſſing in the uſual language, 
6 Upon the ſubmiſſion of the defendants in the twelve actions 
to be bound by ſuch verdict as ſhall be found in the firſt men- 
The plaintiff was nonſuited in the cauſe that 
and the Maſter in his taxation of coſts allowed cofts to 
the plaintiff i in all the aQions up to the time when the moo. Was 
paid into court. 
Baylæy obtained a rule, anz on the plalutitr to ſhew dale 


was tried; 


as he had conſented to the conſolidation rule he was not now 


entitled to the coſts in any of the actions up to the time of paying 
money into court, he having been nonſuited in the one that was 


Wood, who now ſkewed cauſe againſt chat rule, admitted that 


| (a) Vid. Stodhart v. ee ante, 3 vol. | and Katell v. Hu dſon. 


Was 


IN THE THIRTY-SEVENTH; YEAR OF GEORGE If. 


was tried; but contended. that he was entitled to the coſts 1 in the 
reſt up to the time of paying money into court, the conſolidation 
rule only expreſſing that he de fandant. agreed to be bound &c. 
He alſo {aid that the plaintiff would not have. entered; into the con- 
ſolidation rule if he had thought that it would have deprived 
him of the coſts to Which bg. yould otherwiſe have been en- 
titled. But | 0 

The Court thought that according to the fair conſtruction of the 
conſolidation rule the plaintiff was bound as well as the defendants; 


all the other actions the plaintiff was not entitled to the coſts 
in any of them even up to | the time when the money was 
paid into court. | „ 5 | 


The Kino again// The Inhabitants of SETON. 


HE defendants, the inhabitants of the townſhip of Seton, 
were indicted for not repairing a road; and after verdict and 
judgment at the Quarter Seſſions a certiorari was ſerved to remove 
the record here. | | 

Chambre on a former day in this term moved to atk the cer- 
tiorari quia improvidè emanavit, obſerving that the party who 


of error, 
Law now ſhewed cauſe againſt that rule, and inſiſted that all the 
proceedings below were ſtayed by the ſuing of the certiorari, 
which was before verdict in this caſe. In 2 Ld. Raym. 1305. 
Powell, J. ſaid © A writ of certiorari removes any order or con- 
viction, though they be made or taken after the teſts of the writ, 
ſo they be taken before the return; 
quiſition taken after the teſtè but before the return of the cer- 
tiorari was quaſhed by this Court for defects appearing on the 1 in- 
quiſition. 
Lord KEN VON, Ch. J. In this caſe of ſummary proceedings, 


orders and convictions before magiſtrates, the proceedings may be 


removed by certiorari after judgment, becauſe ſuch proceedings 
can only be removed by certiorari: but where a judgment has 
heen given on an indictment, the record muſt be removed by 
| 14 | bo 


vrit 


and that as the nonſuit in the action that was tried was concluſive in 


Rule . 


now wiſhed to remove the record could _— do ſo * writ 
8 judgment 


and in that caſe the in- 
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Bussrit 


againſt 
Ho KN ER. 


Wedneſday, 
July 5th. 


The Court 


qunaſhed a 


certiorari, 
which was 
iſſued before, 
butnotſerved 
until after, 
judgment on 
an indict- 
ment for a 
miſdemean- 
or. After 


the record 
can only be 


removed by 2 


writ of error. 
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ARGUED and DETERMINED 


IN THE 


| Court of KING's BENC H, 
Michaelmas Term, 


In the Thirty- eighth Year of the Reign of Gxoxoꝝ IN. 


NorToN againj BuTLeR DanveRs. 


F riday, 
Nov. rock. 


* the Nat. 37 Geo. 3. C. 45 for reſtraining for a wad time 'If a defends 


payments of caſh by the Bank, it is enacted that no perſon 
ſhall be holden to bail unleſs the affidavit made for that purpoſe 
contain not only every thing required by the ſtat. 12 Geo. I. c. 29. 


but alſo ſtate “ that no offer has been made to pay the ſam of 


money ſworn to in notes of the ſaid Governor and Company,” &c. 
This act not having been adverted to, many applications were made 
to the Court in this term to-diſcharge-defendants-out of cuſtody 

on filing common bail whe had been arreſted ſince the paſſing 
of the act, on a defect in the affidavits in not ſtating that no offer 
had been made by the reſpective defendants to pay the debt in 


ant, On be- 
ing informed 
that a bail- 


z able writ has 


been iſſued 
againſt him, 
voluntarily 
give a bail 
bond he Cane 
not after- 
wards object 
to the in- 
ſufficiency-of 
the affidavit 


to hold to 


bail. 


Bank notes. It being a queſtion of great importance the Court 


did not decide it at firſt, but on a ſubſequent day in this term they 


thought themſelves bound by the poſitive words of the act, and 
made moſt of the rules abſolute for diſcharging the defendants out 


of cuſtody or for ſetting aſide the bail- bonds, but without cots, 


Vor. VII. FI 5D Sg Before 


& - 
, 


DaNnyYERS, 


ant's having waved all objections to the bail-bond ; 1ſt, Becauſe he 
„had not objected in laſt Trinity term; and 2dly, Becauſe he had 
| voluntarily given the bail-bond ; the fact being that on the de- 
fendant's being informed that a writ had been taken out againſt 
him on the 27th of June laſt he gave the bail- bond. 
Migley, i in ſupport of the rule, contended, Iſt, That the defend- 
ant had not waved his right to take advantage of the objection, 
either on account of the time (a) that had elapſed ſince the bail- 
bond was given, it having been given only a few days before the 
end of the laſt term; or on account of his having voluntarily 


| 376 0 ASES IN MICHAELMAS TERM 

i | 1797. Before the general queſtion was determined this caſe aroſe, and 
i 8 Mingay, for the plaintiff, in ſhewing cauſe againſt the rule for 
1 ON FM u as abſt 

Rl: e be delivering up the bail-bond'to be cancelled, relied on the defend- 
1 


_ 
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given the bail- bond, that having been given merely to prevent the 
arreſt, 2dly, That this was a defect in the proceedings them- 
ſelves which the defendant could not wave, and not ſimply an 
irregularity in the mode or time of proceeding, Huſſe oe v. Wilſon, 
vol. 254. (0) 85 1 
Lord Kenyon, Ch. J. If any error appeared on the proceed- 
ings of the Court, I admit that the defendant could not wave 


ante, 5 


without giving a releaſe of errors; and it has been doubt- 
ed how far an error in law can be confeſſed : but the affidavit to 
Hold to bail is only proceſs to bring the party in, and if he chooſe 
to wave any Objection to that, he may do it; and in this caſe [ 
think he has waved raking advantage of this objedtion.. IH indeed 
the defendant had been actually under arreſt at the time, his con- 
1 ſent to give, a bail. bond would not have been binding on him, 
"DE cauſe it might be conſidered as given under dureſs : : but here he 


ang on that ground only my 


3m 


1 voluntarily gave this bail- bond ; 


_—_ x 
DG —— — - 


* * * - ” 


opinion is foun ded. 
"Per curiann, 


Rule diſcharged l. 


money in Bank notes, For the plaintiff it 

was argued that this act of parliament digs - .. © 
not exiend to Ireland: but The Court were 
of opinion that as the affidavit, * though” 
made in Ireland, was made for the purpoſe. 
of being uſed in this country, it ouzht to 
contain all thoſe: requiſites that are eſſential 
in an afſidavit made, in England to bold to 
alt ; and they made the rule abſolute to 


(a) The length of ; time WAS Magi | 
holdeb, in Feaxuick v. Hunky to ,, ho. 
waver of the objection. Butin a Md 
caſe, Levy v. Daponte, it was ruled that the 
defendant could not take advantage of the 
objection after he had pleaded. | 
(5) In that caſe there was an objection 
to the grit as well as to the affidavit. 5 
(e) It became a queſtion in a ſubſequent 
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caſe in this term, Neſbitt v. Pym, whether 
or not it was neceſſary to be ſtated in an 


affidavit made in Ireland for the purpoſe of 
arreſting the defendant in this. country that 


the defendant had not made a tender of the | 


| diſcharge the defendant out of caltody on 
Kling ſcommon bail. | 


and E/pinaſſe againſt it. 


Mingay in ſupport. of the cle, Agi 


— 


# 
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The, Kino! again The 1 of the Weſt Saturday, 


Nov. 12th, 
1 1 1 Ne of VoRKSHIRE. 


HE following ber, made at the Quarter Seſſions for the Weſt J 2 | 
Riding of York/hire, was returned to this Court by cer- the Quarter 
tiorari. Mr. Fohn Shelton attorney at law having produced to 3 
the Court his bill for the coſts charges and expences incurred 3 * 


in the; ptoſecution of a certain bill of indictment againſt one 33 5 
6. Chapman for a miſdemeanor in refuſing to aid and aſſiſt demeanor, 
R. Scholefield eonſtable of the townſhip of Laughton en le Morthen 3 di- 
in the ſaid Riding in the execution of a warrant made and di- . prac 


rected to the ſaid . Scholefield. by M. A. Taylor eſq. one of his er ere 
majeſty's juſtices of the peace for the ſaid Riding againſt one county rates. 
Fo Parnell for a breach of the peace, which ſaid bill of indict- 
ment was preferred and found at the General Quarter Seſſions for 
the ſaid Riding, and afterwards removed into the Court of King's 
Bench at the inſtance of the defendant and tried at Yort; and it 
appearing to the Court that the ſaid proſecution, after the ſame had 
been commenced, was directed by Bacon Frant Bryan Cooke and 
James Stoven three of his majeſty's juſtices of the peace for the 
ſaid Riding to be carried on at the expence of the ſaid Riding to 
be defrayed by and out of the county rates of the ſame Riding, 
which three laſt mentioned juſtices upon enquiry and examination 
into the circumſtances of the caſe were of opinion that the expence 
of the ſaid proſecution ought to be Paid out of the ſaid rates, and 
that the ſaid indictment had been proſecuted accordingly by the 

aid John Shelton as attorney or ſolicitor, in that behalf, and that 
the charges contained in the ſaid bill amounting in the whole to 
the ſum of 761. 195. 9d. are proper and reaſonable; it is there- 
fore ordered by the Court upon the application of the ſaid 7h 
Mellon in that behalf that the ſaid bill be allowed, and that the 
treaſurer for the aid Riding do een pay the ſame out 
of the rates in his hands.“ ; 
A rule having been obtained, calling on the e proſecutor to ſhew 
cauſe why the order ſhould not be quaſhed, 
Low, Chambre, and Lambe, were now eto have ſhewn cauſe 
a gainſt it: but, on à queſtion from the Court whether they ok 
thought it couldibe: ſupported on any legal grounds, they candidly 
admitted that it could not, this not being included under 'the _ 

| 15 Proviſions 
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1797. 
—— 
The Kix o 
agar} © 
The 1nbabit- 
ants of 
The WEST 


Rivins of 
YorKSHIRE, 


 Turſaay, 
Nov. 14th. 


1 
A, firſt pur- 
chaſed one 
and after- 
wards an- 
Other parcel 
of goods of 
B. each at fix 
months cre- 
dit; when the 
firſt ſum be- 
came due 4. 


loo ged ini B's. 


hands a bill 
of exchange 
for a larger 
amount than 
the value of 
the goods 
in order to 
pay for them, 
B. engaging 


to return to 


A. the over- 


plus when the 


bill ſhould be 


paid : B. re- 
_ ceived the 
amount of 


the bill, and 


then A be- 
came a baak- 
rupt, not 
having paid 
for the ſecond 
parcel of 
goods: held, 
in an action 
| brought by 
A.“s aſſignees 
for the ſur- 
plus of the 
bill, that B. 
might retain 
it to ſati:fy 
his demand 
on A. for the 
ſecond parcel 
of goods. 


CASES IN MICHAELMAS TERM 
pins of any of the acts of parliament (a) giving the ko 
authority to allow charges, &c. Whereupon 

The Court directed that the order of Seſſions ſhould bs quaſhed. 


Erfeine, 88 Caly, and Heywood, were in ſupport of the 
- -. | 


1 4 $4 * 
r a . KY 1 


(a) Vid. Burn's ub. tit. County-rate,” where all theſe acts are colleQed. | 


Arxixsox and Others Aſſignees of Hopes a Bank- 


rupt againſt ELLIOTT and another. 


ON the trial of this action of affuwnpſit for money had and re- 
_ ceived, the following caſe was reſerved for the We of this 
* | 

On the 2d Moy 1796 the defendants ſold to Hodges the mY 
rupt 300 barrels of tar for 430 J. at ſix months credit, and on the 
zd of the ſame month they drew a bill on him at fix months date 
for the amount, which Hodges accepted. On the 2d September 
1796 Hodges alſo purchaſed at fix months credit of the defendants 


200 barrels of tar for 230, for which he gave the defendants 


his acceptance to their draft dated 6th September 1796 at fix 
months date. The firſt mentioned bill for 430 /. became due on the 
6th November 1796, which Hodges was not able to pay, but on 
the gth of the ſaid month he gave the defendants a bill upon 
Walpole and Co. for 100. due the 11th of December following, 
and on the following day (November 10th) indorſed and gave 
defendants a bill of exchange drawn by him on and accepted by 
Bulloek and Son, dated 27th @ober 1796, at ſix weeks after date 


for 500 l., and the defendants gave him the following memoran- 


dum or undertaking ;—* Memorandum: I promiſe to pay to Mr. 
„% N. Hodges 170 l. when his bill on Meſſrs. Bullock and Son is paid, 
„ which bill I received Novemler loth, 1796. (Signed) Thomas 
Elliott and Co. — Bill dated Ofeber 27th at fix weeks for 5001. 


It was not in the contemplation of either party to do more than 


take up the firſt mentioned acceptance of Zdges with the bill of 
Bullock and Son, and therefore after payment of what was due an 
that acceptance ſo given as aforeſaid. for the firſt mentioned parcel 
of goods the reſidue was to be returned to Hodges. — The ac- 
ceptance by Meſſrs. Bulloch and Son for 500 J. became due on the 

| | 8 | | 24th 


IN THE THIRTY-EIGHTH YEAR OP GEORGE ul. 


with of December 1796, and was then duly paid by them to the | 


defendants, the holders thereof; and the abovementisned' bill on 
Walpole and Co. for 100 J. was likewiſe paid on that day. On the 
14th of December 1796 a commiſſion of bankrupt iſſued againſt 
Hodges who was duly declared a bankrupt, and the plaintiffs were 
choſen afſignees of his eſtate and effects. They immediately ap- 
plied to the defendants for payment of the 170 /. they had been 


their undertaking above ſtated, when they objected to do it, alleg- 


tioned, and claiming a right to retain the ſaid 170 J. in part pay- 
ment of the ſame, though it did not become due and payable till 
the gth of March laſt, when the fix months credit for the goods 
ſold to Hodges (which was their uſual credit and cuſtomary mode 
of dealing) expired. 
of February laſt. | . 
Reader for the plaintiffs, der ſtating the queſtion to het whe- 


500 J. towards ſatisfaction of their demand on the bankrupt for 
2307. the price of the goods ſold by them to him on the 2d of 
September 1796, argued in the negative. This queſtion depends 


ber 1796. Now the depoſit of the bill for 500 J. with the defend- 
ants on that day was not a general depoſit to anſwer all demands 


of ſecuring to them the 2 30l., the remainder of the value of the 
firſt goods ſold by them to the bankrupt z ; and by that memoran- 
dum the defendants expreſsly agreed to return the overplus of 


attempt therefore on the part of the aſſignees to retain this in fati(- 


it being ſtated as a fact in the caſe that nothing more was in the 
contemplation of the parties, when the bill for 5004. was depoſited 
with the defendants, than to ſecure to them the amount of the 


y Lg 


between the original parties to this contract it Is clear chat the 


the bankruptcy - of Hodger cannot put the defendants in a better 


ſituation than they were in before. It will be contended however 
Vol. VII. - E | on 


overpaid in the faid bill for 5001. on "Bullock and Son purſuant to 


ing that they then held Hodpes's acceptance for 2 30 J. above men- 


The action was commenced on the 12th 
ther the defendants were entitled to ſet off the bankrupt's accep- 


tance, or rather to retain the 170/. the remainder of the bill for. 


on the contract between the parties made on the toth of Novem- 


that they might have on the bankrupt, but for the ſpecific purpoſe. 


faction of another debt is in direct oppoſition to their agreement; 


bankrupt s firſt acceptance for the firſt Parcel of the goods. As 
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ATKINSON- - 


_ againſt” 
LLIOTT, 


170 J. to the bankrupt as ſoon as the bill for 500 J. was paid. The 


defendants could not have had any lien on the bill for Sool. for 8 
any other demand than that expreſſed i in the memorandum ; and 
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1797. en ne of the defendants chat it is immaterial by what means 
, IT they got this money into their hands, but, that baving got. it they are 
again entitled to ſet off their ſecond demand againſt j it by virtue of the 
. 5 Geo. 2. c. 30. / 28, (a). And it cannot be. denied but 
that ſome debts may be ſet off under this ſtatute that were not due 
at the time of the bankruptey on the ground of there being mu- 
tual credit between the parties; as in the caſes Ex parte Preſcott, 
1 Ath. 230.; French v. Fenn, Tr. 33 Geo. 3. B. R.; and Smith v. 
Hodgſon, ante 4 vol. 211. But on examination it will be found 
that this caſe does not come within the meaning of the ſtatute 


380 


reſpecting “ mutual credit; for that only applies to caſes where 
mutual credit has been given in the ordinary courſe of commercial 
tranſactions: whereas this is not a caſe of that deſcription, the bill 
for 500 J. having only been depoſited with the defendants for a 
particular purpoſe. The property in that bill was never in the 
defendants for a ſingle moment; they held it merely as truſtees 
for the bankrupt. But even if this were a caſe of mutual credit, 
the defendants are not entitled to retain the overplus of 170 J. by 
reaſon of their expreſs ſtipulation. Suppoſe the defendants had 
undertaken to pay this ſurplus to a third perſon inſtead of the 
| bankrupt, there would have been no pretence to ſay that they could 
have retained it on the ground: of their having another demand on 
the bankrupt; and if oe, they cannot retain it re the af 
ſignees of the bankrupt. - b 3-0/1 We! 8 
Gally, contrà, was ſtopped by the W , h jan no us 
Lord KENYON, Ch. J. The" ſtat. 0 2. c. 4 0 28. Gad 
| that where there are either mutual credit or mutual debts. between 
the bankrupt and any other perſon, oe debt may be ſet off againſt 
another, and only the balance claimed. Now in uſing thoſe words 
the Legiſlature mùſt have intended ſomething more than would 
have been expreſſed by © mutual debts“ only; and the deciſions 
referred to ſhew that this conſtruction has heen put upon this act. 
I agree to what was ſaid by Mr. J. Bulle. in one of the caſes 
that where there is a truſt between bathiparties there is a mutual 
credit. Juſtice : alſo W that the: whole account bn both 2 


ö Ol ” * 
4 F * 71 * w \ mY * 1 — $1 * 4 x * A * * 494 ym 4 C4 
2 8 f 


(a). Which enacts, that hare? ir | hall ap- | Rate the: accout between them, 150 one 5 
pear co the commiſſioners that there bath may be ſet againſt another ; and what ſhall 
beep mutual credit, given by the bankrupt | appear to he due on either Aides. on the ba- 
and any other perſon, « or mutual debts be- | lance of, ſuch account, and on ſetting. ſuch 
tween the bankrupt and any other perſon, | gebrs againſt one another; arid no more, hall 
at àpy time before ſuch perſoh became be claimed or paid on nne | 
bankrupt, the ſaid commiſfioners, &c, mall irely 3 
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ſhould be ſtated 3 and that the balance ſhould be ke only thing to 
conſtitute the debt. In my opinion the caſe: Ex parte Preſcott was: 
properly decided 5 and wat has 18 _ followed «th a e of 
determi nations. t; 5 
GRO8SRE J. It has been ,objected 1 the Acferidatt cannot w"R 
off the 1704. becauſe it is contrary t to their expreſs agreement: 
but conſider that the bankrupt by his agreement was bound to pay 
his acceptance for 230 l. at a future day, but that his bankruptcy 
diſabled him; that was a eredit on one ſide; and credit was con- 
ſtituted on the other by giving a bill which became due at a ſub- 
| ſequent. time. Tt is clearly therefore a caſe of mutual credit, and! 
it is juſt that one demand- ſhould: be ſet off againſt the other. 
LAWRENCE 1.5 This 4 18 r within the A p of che 
caſe Ex parte Pręſco tt. 
Per Min is SUM ni 149" 03 
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T* HI s 5 was. an . of covenant on a charter- party of affreight- 

ment, dated 2d Auguſt 1796, by which the plaintiff let the ſhip 
The Reſolution to the defendant to frei ght from Liverpool to W -yburgh 
and back to Liverpool, and agreed that the maſter ſhould take, on 
board-a cargo of ſalt to W bur gb, and after delivering the ſame 


=. 


there ſhould take. on board there a cargo of deals, in Hufepr. 
ation of which the. defendant agreed to pay to. the plaintiff” 8 
© full for the freight and hire of the: ſhip for the ſaid, Faw 


t $f tn # 


« and after the rate, of. 7d. per tandard hundred: for deals de- 
0 livered at Liverpool, &.; the freight to be paid one fourth in 


« caſh, on. her arrival and the remainder by. an acceptance on 
* London at 4 months, date.” The declaration after, letting forth 
the charter-party ſtated. chat the ſhip, after- carrying the cargo. of 
ſalt to Wyburgh took o on x board there a cargo of deals, &c. and pro- 
ceeded on her voyage for and towards Liverpool, & c. and whilſt 


the ſhip was ſo proceeding, &c. and after ſhe had performed a 
great part. of her vgyage, but before her arrival at Liverpool on 


&c. wrecked and caſt upon the ſhore, and thereby became inca- 


the cargo of deals was obliged to be put on ſhore for the pre- 


Mb ON 26% 


15 


ATx1ngon 


in a charter 


+ freightment, 


pay fo much 


delivered 
46 at 4 


before her ar- 


&c. the ſhip was by t the force and violence of the winds, and waves 
pable of proceeding any farther on the voyage, by. reaſon whereof 


ſervation thereof 3 which ſaid cargo ſo unladen the defendant on 


38 Ht 
1797 


— 


again 
ELLior r. ' 


1 
Nov. 15 th. | 


i 
8 n an . 
of covenant 


party of af- 


in which the 
defendantco- 
venanted to 


for freight 
for *“ goods 


freight can- 
not be reco- 
vered pro 
rata itineris if 
the ſhip be 
wrecked at B, 


rival at A., 
though the 
defendant ac- 
cept his 


goods at B. 


— re 


Nr 


* 8 4 N 2 8 ) . 1 - — 2 VS 
: 8 £ 4 _ z } 3 : 8 — — nen r — - - = 5 
" 1 : A — — 2 - — 2 d - 12 > 2 * „ eee I Bn IN — . 4 wa . n 5 1 - — — * . f 
4 — 2. — 2 : - 1 d 2 . In = — ö > NN — 3 Ik, 2 E 5 Red 6 — 4 . 8 * PR * - * q 
— - . 4 1 : _— 9 Wo wer = n > ac 0 n jg ST IRS. 2 5 : < - £5 CS . p — —— * 1 A = 3 1 X 4 7 by 3 . - 
5 : ac — — — Enn — — We wget 3 2 . - 2 5 — - a 2 n — — —— — — — nr NN Ie 2 pe on prom ? N ö n YI, + LF 2 * ö 
Te 0 — — _ * rr r r 5 n ö ET ̃ͤcv—— ĩ—Ä—: % Ä 2 ͥ 2 . . ĩð . wry, 5 TER 231 ; RS ud 2 « FEST LIST — FA ba * el * uk r r 
* 2 rr ; — * - : a , . n 2G — 2 — —— — — . ]§— w IT EIA, —— ——:!: ES Ow 0G aj gage en ge a” . I OD 4 ey A KEE a Sr A A — 3 . 2 0 J = = . — n oF} r SY 2 SOIL F r 
— = 4 * f — — — — © > — 1 a 2 mon — rr Ro = IT TIT ee; 8 — e =. . 9s. — 822 7 : norte a er For EST we 3733 5 . 62 . g mn Wt . — Yb DEE hs g 7 * = 255 N 2 >) * 3 
— = — K ³ inte ics oo» Gon no eto - — — — - 2 of — — - 6 — ry 7 5 5 = my 4 — — PR — J or — 8 < 4 N — 8 ori 7 Lat w - © 2 Wy E A ye age or wor K I DIL, SB „ 4 N , 8 
8 rr / ww /// . 2 * N r 3 . RR ET ĩ˙ĩ(d. Roe drS 1 * * = 2 12 5 ** 1 th 2 2 7 — : . 94 G A rr Ss. IE ones 1 2 = = = 
Se ov — . 3 55 * = pn th ee pores 2 3 2 F 2 r ee 8 2 * Lan iv OS - —— 226 ad ” * . th} 2 1 "_—_ - OE #T.% n uy > a ky * 2 PO 4 r 7 7 19779 a df as 0 . 8 1 — . e 7 * mo — — 
— 2 8 — 8 * > At _ * 0 5 8 — . 1 3 2. 2 S he 5 Ne I * e eee FF reopen ng FRA, a et, 5 5 . r. 3 F ys 7 E WE ? 222 3 F e n er . reer n 3 — I a ele 
_ 4 8 . 92222 ee — 8 8 2 £5 ET! f 1 SE I Do Sul pt ot a de a fs ns — e * Wer. 1 22 3 Lp ed o es > 3%; a "AE . 8 "Y — 4b = bd - 5 wy — 15 . A 7 2 £ » f 4 . a AY 4 ks - L * - n > Ls w— 
2 * — ge " N * I Sw way Wy 7 eee = 52 2 Y 2 — 5 2 Kok 3 _ * - * RR RTE, . 2 * * . — ag, *<65 4 : - > Ma OT , — n - ad l 
2 * gl » #5 A = S > — n 3 
* 8 6- * * 5 n 0 ns ey re ol e 
4 Y >» 2 9 
n ee _ 


8 
45 


* WC Fd 32 9 be 5 1 £ Þ S joy $4 th þ + db. — * * 
— 8 7 4 4 , rere reit 3 l 2 2 092. 2 —— rr 2 
_- 2 2 — eo 2+ . <a ns >: es Mo Eo * ": — 2 1 — E A ER — CY — = __— 3 A . eee — - 1 5 A 8 g x — 2 2 — - 

* 1 os Ren n 8 2 — rs CY! r 4, p : 2 AA ˙ A EE Cer 2 3 4 E 2 p 4 ” 3 wer = 235 WY —— — _ — — . 2 FI J . oro norte + Couette — -- 
r Aon = in gn ² Tg. w — . U 2 3 Ne” Be. SPE anne * * adm 2 — c 5 — — 8 — en rn — + by — 3 wn & : : „ - D F * — U , 8 1 — 
„ ** - A Fr oe dwg egtaton 8 > = SELL 829 — — rageN ID _es * — Ko 7 R —— # * * * r 5 3 * 2 — 3 
en te Bo. — r * = 9 - —— r . renee eo * 1 oo 82 5 REAR; SCALE GIS a ol RR ee nr * — * * wei Sap r e . ; G . * 8 C * 3 

——_— F — — — 1 — 25 a Y 1 r — } a 8 a — W. 3 OY C . Ax EPR . 8 - K > 5 9 < 2 
4 au —— yp 5 — - — 1 * 4 2 Soon ne EI YonS bot 7 2 , - - wp On owe q N 5 p 5 2 . Free, g p 

— — — — IE f ——— b . 225 . 15 . . x tend ; = ove td L — . * ä - x _— 

— EXT NESS am, Nr ER 8 ESE + — - — u — 3 . : - N arc n IS 4 ; 

n 2 — g on 8 IS 

a 9 * A” _— 


8 
wo | 


— — _—_ 
82 
* 9 F4 


4:4 by: 
by 24 
* N | 
*; > 0 
i. 1] 
6 . 
\ BR 
1 
. 
1 
* 
oo it 
4 
17 
4 


382 
22. 
NN TP tna 


Cook 


againſ} 
Jaxnaxcs, 


/ CASES IX MICHAELMAS TERM 


&. accepted and received into his hands and poſſeſſion, and then 
and there ſold and diſpoſed of the ſame to his own uſe, whereby 


he became liable to pay to the plaintiff a proportionable part of 
the ſaid freight and hire of the ſhip for the carriage of the faid 
cargo of deals for ſuch part of the voyage from Wyburgh ts 
Liverpool as the ſhip performed, &c.; with an averment that a 
proportionable part amounted to the ſum of 8007. © And the 
breach aſſigned was in the non-payment of that ſum. TIL 2h 

The defendant pleaded that no part of the cargo of deals was 


delivered at Liverpool according to the: form and elfect of the 


ſaid charter- party. 


To this plea there was a ſpecial demurrer, aſſigning it theſe cauſes, 
that the defendant had not by his plea confeſſed and avoided or 


denied the matter alleged i in the declaration, or ſufficiently anſwer. 


ed the ſame, but attempted to put in iſſue collateral matters im- 


material to the defence of the action; and that no material iſſue 
could be taken upon the plea. e 

Mood in ſupport of the demurrer. The matter diſcloſed in the 
plea is no anſwer to the declaration. It does not follow, becauſe the 
plaintiff is not entitled to the whole ſum ſtipulated to be paid 
on the delivery of the goods at 1 zverpool, that therefore he is not 
entitled to recover any thing. But according to the caſe of Lule 
v. Lyde (a) he is entitled to a proportionable part of the freight. 


And though there the plaintiff declared on an indebitatus aſſump- 


ſit (5), yet the principle on which that caſe was decided is equally py 
applicable to the preſent. And whether the contract be or be not 
under ſeal is immaterial in this reſpect; for the law equally 
operates on the ſubject-matter in both caſes, and ſays that the 
party is entitled to freight pro ratà itineris. The voyage here was 


ee. 


put an end to by the a& of God without any default in the 


maſter; the freighter has received a benefit from that part of the 


voyage which was performed ; in conſcience therefore he is bound 
to pay pro rata; and he has aſſented to the delivery at the place 


where the ſhip was a by his Ys tg of the goods 


i 2 


there. "IF 
Barrow, contra, The delivery of the cargo at Liverphi was a 
condition precedent to the plaintiff's right to recover any part of 


the freight, the defendant having expreſsly engaged to pay only 


in one event that has not happened, the ale d 5 the goods 


(a) 2 Burr. 882; and 1 Bl, N 90. (3) This Jer bh appear in the report 
| but it was fo admitted now. 


m1 YHE THIRTY-BIGHT!? YEAR OF GEORGE II. 


At Liverpool; the words of che agreement are “ for the fr eiglit at 
the rate of 74. per ſtandard hundred for deals delivered at Liver- 
pool. The plaintiff ſhould have averred in his declaration a 
delivery of the goods at Liverpool i in order to ſhew the defendant's 
 Jiability to pay the freight. It is however ſuppoſed that the aver- 
ment in this declaration, that in conſequence of the ſhip's having 
been wrecked © the defendant accepted and received the cargo 
and ſold and diſpoſed of the ſame to his own ule,” operates as an 
implied waver of that part of the contract. But, in the firſt place, 


a contract under ſeal cannot be waved by a parol agreement, Litiler 


v. Holland, ante, 3 vol. 590; and in the next place if the plaintiff 
Mobs intended to rely on a waver of this contract, he ſhould have 
expreſsly averred that it was waved. On theſe grounds therefore 
1ſt, That the delivery of the goods at Liverpool was a condition 
precedent to the plaintiffs right to recover any freight at all ; 

⁊2dly, That a contract under ſeal cannot be deſtroyed or waved by 
a parol contract; and 3dly, That, if it can, an. expreſs waver ought 
to have been here alleged; the plaintiff is not entitled to recover 
even a proportionable part of the freight. 


Mood in reply. It may be admitted, where a party fues for 


freight on a charter-party of affreightment, that he muſt allege 
either a performance of the voyage Or a ſufficient and ſubſtantial 
reaſon for it's non-performance : but here a ſufficient reaſon, 
namely the act of God, is ſhewn why the whole voyage could 


not be performed, If the defendant had not accepted the goods, 


perhaps he would not have been liable to pay any part of the 


freight : but by his acceptance of them he has agreed to pay a 
proportionable part, and this not on the ground of a parol waver 


of a contract under ſeal, (and therefore the caſe of Litllor v. Holland 


does not apply,) but by the operation of law on a contract ſo 


framed. If the objection, that becauſe the voyage was not per- 
formed the defendant was not liable to pay any part of the freight, 


can prevail, it ought equally to have prevailed in Late v. Lyde; 


for the form of the inſtrument on which the queſtion ariſes cannot 
vary the defendant's liability. 


Lord KRNYON Ch. J. We are called upon to decide in this 


action according to the rules of law on a contract between theſe 
parties, which was made in the moſt ſolemn manner by a deed 
under feal ; though indeed 1 do not know that it would have 
made any difference if the queſtion had ariſen on a preciſe formal 


contract not under ſeal, By the terms of this agreement the 
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1797. Jefondant engaged to pay ſo much on delivery of then at 
Tw | Liverpool, e one- fourth in caſh on her arrival, and the remainder 
da by an acceptance at four months 3 # but the goods never-arrived;; j 
Jenxisos then at what time were thoſe, bills to be dated? We do not fit 
here to make, but to enforce, contracts; and the queſtion put to 

us is, whether the freight i is to be paid under this contract, though 
the ſhip never arrived, but was loſt before her arrival, at Liver- 
pool ? upon which I cannot bring my mind to doubt. The caſe 
of Lule v. Lyde is very diſtinguiſhable from the preſent, that 
being the caſe of a general aſumpſk for the freight of gocde, in 
which Lord Mansfield ſtates the marine law on this fubje&. But 
what has the caſe of an implied contract to do with an expreſs 
contract: ? Lord Coke. ſays expreſſum facit ceſſare tacitum. Here 


the parties are bound by a preciſe een .. Then it is ſuggeſted 


[Hil 1 4. Manie 

7 ' * 4 , iy 1 | 
y A 

a 2 = 


„ 


} * reaſonable : : Tat \ we are to W e to the contra; of the 
I yi Wl ” parties; and the law ſays that if A. covenant to enfeoff B., A. 1s 
| not releaſed from his covenant though B. will not. accept. livery 
of ſeiſin, unleſs the act be fruſtrated by the att of the covenantee, 

It is not neceſſary now to determine whether or not the plaintiff 


might not have brought an action of aſſumpſit; ; It will be time 
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enough to decide that caſe whenever the queſtion ariſes. But here 


the queſtion is whether or not he can enforce payment of the 
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money under this contract, not having carried the goods to 3 

Liverpool, and the defendant having only undertaken to pay on i 

their delivery at Liverpool ; in anſwer to this action the defend. 

ant has a right to ſay non hæc in fœdera ven. | 

— ASHHURST J. Though the objection. made by the 4 

i is a technical one and does not meet the juſtice of the caſe, we are 

bound to pronounce judgment on the contract that the parties have 
made. And J think that the defendant is not bound to pay the 


| freight under this agreement, the event on the happening of which 
the money was to become due never having taken place. 
 Gross J. This being an action of covenant it is neceſſary for 

the plaintiff to ſhew that he is entitled by the defendant's covenant 
to that. which he ſeeks, Now it is to be obſerved that the defend- 
ant only covenanted to pay ſo much per hundred * for deals 
delivered at Liverpool * and unleſs the goods were delivered there 
the defendant did not undertake to pay any thing. But it is ad- 
mitted on the record that the deals never were delivered at Liver-' 


pool, and therefore the caſe does not come within the covenant. 
I had 


THE THIRTY-EIGHTH YEAR OF GEORGE 111, 
T had ſeen the caſe of Luke v. Lyde before I came into court, but 
could not aſcertain from the report of it what was the form of the 


action : it is now admitted that that was aſſumpſit generally; and 


though there is no difference in the conſtruction of a contract 
whether it be or be not by deed provided the terms are preciſely and 
exactly defined, yet that caſe is not in point, becauſe it was on an 


implied aſſumpſit, where much is frequently implied i in order to 


arrive at the juſtice of the caſe. But there is a caſe in point in 


1-Brownl, 24:, Bright v. Cowper. It was an actibn of Eovenabt 2 
on a covenant made by the merchant with the maſter of a ſhip that 


if he would bring his freight to ſucli a port then he would pay 
him ſuch a ſum, and ſhews that part of the goods was taken away 
by pirates, and that the reſidue of the goods was brought to the 
place appointed and there unladen, and that the merchant lad not 
paid, and ſo the covenant broken; and the quelti6n was, whether 
the merchant ſhould pay the money agreed for, ſince all the mer- 
chandizes were not brought to the place appointed (a)? and the 


Court was of opinion that he ought not to pay the money becauſe 


the agreement was not by him performed.“ Now that 1 is a direct 
authority againſt the plaintiff in this caſe. 
LAwRENCE J. I agree with the plaintiff's counſel that whe- 
ther the contract be by parol or under ſeal the operation of the 
law on it is equally the ſame: When a ſbip is driven on ſhore 


it is the duty of the maſter either to repair his ſhip or to procure 


another, and having performed the voyage he is then entitled to 
his freight: but he is not entitled to the whole freight unleſs he 
perform the whole voyage except in caſes where the owner of the 
goods prevents him; nor is he entitled pro rata unleſs under a new 
agreement. Perhaps the ſubſequent receipt of theſe goods by the 
defendant might have been evidence of a new contract between 
the parties: :; but, here | 8 en has | panic Grd, 2:14 
event of tis thip 8 e at 3 That event thi not "I 


pened, and therefore the plaintiff cannot recover in x this form of 
action. | 


| Judgment for the defendant. | 


(«) Sep all Clarke v. can. I v. 167. 
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A. died ſeiſed, 
leaving two 
infant daugh- 
ters by differ- 
ent venters; 
held that an 
entry gene- 
rally by the 
mother of the 
youngeſt 
daughter as 
her guardian 
in ſocage 
conſtituted a 
ſuſſicient 
ſeiſin in the 
eldeſt infant 
daughter to 
carry the de- 


ſcent of her 


moiĩety on 


her death to 


her heirs, 


to be, whether there yas a 
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Maxzy his Wife and TrHomas MarrioTT againſt | 
Sazan KEEN an Infant by Pat, Avockit "her 
Guardian. 


JECTMENT for one undivided moiety of three meſſuages and 
land in the pariſh of Mandſavorih in the county of Surry, 
At the trial of which at the laſt afſizes for that county before 
Buller J. a verdict was taken for the plaintiff, ſubject to the opinion 
of this Court upon the following caſe, William Keen, being ſeiſed 
in fee of the whole of the premiſes, died inteſtate on the 2yth July 
1785, leaving two daughters by different venters, vis. Lit th, 
and Sarah Keen. The defendant on the death of the inteſtate {the 
defendant's mother) as her guardian in ſocage, entered upon the 
premiſes and received the profits until the 7th October 1796, when 


ſhe died. Elizabeth Keen died on the 29th March (a) 1787, un- 


married and inteſtate, and Mary the wife of John Harnett and 


Thomas Marriott the leſſors of the plaintiff are her heirs at law. 


C. Moore for the leſſors of the plaintiff, after ſtating the queſtion 
ſeiſin in the daughter Elizabeth, under 


whom the leſſors of the plaintiff claim, ſo as to warrant'their entry 


| other. Lit. / 396. 


caſe of Googtiile d. Newman v. Newman (5). 


into her moiety. as heirs at law to her? contended in the affirma- 


tive. 1ſt, The entry of the mother as guardian in ſocage of the 


defendant, and her receipt of the profits, amount to a ſufficient ſeiſin 
for her daughter; and 2dly, The ſeiſin of one coparcener is a ſeiſin 


for the other. 2ſt, The firſt point is ſufficiently eſtabliſhed by the 
Secondly, From the 
relation of coparceners the entry of one is in law the entry of the 
Where two claim by the ſame title, as two ſons 


from their father, and the youngeſt ſon enters, the law will preſume 


that his entry was not to gain a poſſeſſion diſtint from his elder bro- 


ther, but merely to preſerve the eſtate from a ſtranger ; and there 
fore though the younger ſon dies ſeiſed and his iſſue enters by 
deſcent, yet the entry of, the elder brother or his heir is not there- 
fore taken away; and the reaſon given in Gilb, Te en. 28. is that this 


that the mother of the defendant 3 
the premiſes herſelf. 


(6) 3 Will. 5 16. 


(4) It was admitted at the bar to queſ- 
tions put by the Court, though not ſtated in 
22 23 that Elizabeth died under age; and 


11 being 


IN THE THIRTY-EICHTH YEAR OF GEORGE III. 


being the moſt charitable conſtruction which can be put upon the 


the law ſhall ſo intend it. Now if the law put ſo favourable an 
interpretation in that caſe where the younger ſon cannot have any 
claim for himſelf, à fortiori ſuch a preſumption ſhall be made in 
the caſe of coparceners, who together make but one heir and have 
equal claims. And ſo it is ſtated in Co. Lit. 243. b. that where 
one coparcener enters generally and takes the profits, this ſhall be 
moiety of her ſiſter.” So is Gil. Ten. 29.3 4 Com. Dig. tit. Par- 
ceners (A. 3); and Fenk. 242. Pl. 25. Now here the entry of the 
mother as guardian of her daughter was general, and there is no- 
-thing to ſhew that it was made excluſively for her and to ouſt her 
Half ſiſter 3 in ſuch a caſe therefore the law preſumes that the entry 


Entry (F), this caſe is put.: „If a rent deſcend to an aunt and 
niece as. coparceners, and the -aunt have the niece in ward as 
| guardian! in ſocage, and receive the rent to her own uſe, and never 
claim to the uſe of the niece, yet this ſeiſin of the aunt ſhall be 
an actual ſeiſin for the niece; for in law the general ſeiſin of one 
is for both ; and here is not any expreſs act that her entry was to 
her own uſe.” 
dian as creating a ſufficient ſeiſin to maintain a poſſeſſio fratris. It 
follows from all theſe authorities that the entry of the mother being 


not excluſively for her daughter; that an entry by the guardian in 
made the entry herſelf, and is attended with the ſame legal conſe- 
generally is the ſame in law as the entry of both. The conſe- 


which has deſcended to the leſſors of the Plaintiff | as | her heirs at 
law of the whole blood. 


a principle of evidence to preſerve as far as it probably may the 
deſcent of the eſtate in the blood of the firſt ſuppoſed feudatory 


reaſon of that principle in caſes upon which any doubt can be 
raiſed whether the caſe comes within the rule of deſcent. The 


| | (a) 2 Black. Com, 228. 


younger brother's act, and by which alone it can be juſt and right, 


accounted in law the entry of both, and no diveſting of the 


was for the rightful heirs. Hob. 120. In 1 Rol. Abr. 740. tit. 


80 Co. Lit. 1 8. conſiders an entry by a guar- 


general muſt be conſidered as made for thoſe lawfully entitled, and 
ſocage of a coparcener veſts the ſame right in her as if ſhe had 
quences as to others; and that the entry of one coparcener 


quence is that the eldeſt daughter Elizabeth died ſeiſed of a molety, 


Beſt for the defendant. The principle on which the half blood 
are excluded being, as Mr. Juſtice Blachſtone (a) expreſſes it, purely 


or taker, the Court will take care not to extend it beyond the 


extenſion _ 
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388 _ CASES IN MICHAELMAS' TERM © 
1797. extenſion of the rule to this particular caſe where the uber was 
the firſt purchaſer will evidently work a contrary effect; for it 
again} will take the eſtate from his own blood to give it to remote rela- 
tions. It muſt however be admitted that if the eldeſt ſiſter were 
actually ſeiſed of a moiety at her death the ſtrict rule of law mug 
prevail, according to what is ſtated in the laſt mentioned au- 
thor (a), and as appears by a caſe in the year books of Mich, 
10 Ed. 3. (b), referred to by him ; although it appears that the 
law was conſidered otherwiſe in M. 19 Ea. 2. (c). But at any 
rate it muſt be ſhewn that there was a ſeiſin zz fact in the eldeſt 
daughter; a mere ſeiſin in law is not ſufficient. This was ad- 


| mitted i in the cale of Goodltitle v. Newman (a): and the difference 
between the two ſorts. of ſeiſin was taken in Dally v. King (eb). 

Mr. Juſtice Blachſſone ( f mentions what ſhall be conſidered ag 

an actual ſeiſin either by the party's own entry, or by the poſſeſ- 

ſion of his own or his anceſtor's leſſee for years, or by recelving 

rent from a leſſee of the freehold (g); and he gives the reaſon for 
0 tdttuhis, becauſe the law requires the ſame notoriety of poſſeſſion now a8 

Hive that the anceſtor had the property in himſelf which for- 

merly took place when the ceremony of actual inveſtiture in the 

lords' court was performed. Then comparing that with the facts 

found in this caſe, there does not appear to have been a ſufficient 

ſeiſin in fact by any of the means there pointed out. To try this 
caſe by the mode of proof which commonly prevails in deriving 

a deſcent: it is only neceſſary in general to prove the claimant 

heir to the perſon laſt ſeiſed. But it is clear that the leſſors prov- 

ing themſelves heirs to Elzabeth in this caſe would not have been 

ſufficient without ſhewing further the connexion between her and 

the defendant's mother who was actually in poſſeſſion. This 

amounts therefore at moſt only to a ſeiſin in law, which is not 

ſufficient to bar the half- blood. And this anſwer may be given to 

the general current of authorities cited on the other ſide: they 

only prove that the ſeiſin of one coparcener is in law the ſeiſin of 

the other; and this may as againſt ſtrangers have the operation of 

a ſeiſin in fad, either to prevent a vacant poſſeſſion or the opera- 

tion of the ſtatute of Limitations. But it does not follow that it 

would be the ſame as between themſelves. Mr. June Black- 
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niſhed us with all the learning on this ſubject. 
to the authorities cited by the plaintiff's counſel, the fair reſult 


IN THE THRTY-EIGHTH » YEAR OF GEORGE m. 


Rowe (a) ſays that the entry of one ſhall in ſome caſes enure as the 


entry of all; which implies that It is not in all caſes. Lord 
Coke (b) ſays that < parceners have one entire freehold in the land 
as long as it remains undivided in reſpect of ſtrangers: but be- 


tween themſelves to many purpoſes they have in judgment of law 


ſeveral freeholds; and they are not ſeiſed (c) per my et per tout 


like joint-tenants. 


A caſe is put in Co. Lit. 364. ö. 188. a. 
« where two coparceners are diſſeiſed, and a deſcent is caſt, and 


they have iſſue and die; if the iſſue of one recover her moiety 


the -other ſhall not enter with her, becauſe their remedies are ſe- 


eral, the one having a right of entry, the other only a right of 
action; though when both recover they are coparceners again. 


"This ſhews that the entry of one is not neceſſarily the entry of 


both. In the Earl of Suſſex v. Temple (d) Lord Holt ſays that the 
poſſeſſion of one joint-tenant being the poſſeſſion of the other does 


not hold place againft the ſtatute of Limitations; which can only 
mean that the entry of one ſhall not be conſidered as the actual 
entry of the other, but merely as giving a right of entry to the 
other 


if exerciſed within time. 


And Aflon J. in Fiſher v. 


Proſſer (e) ſaid that he conſidered that the only caſe where the 


poſſeſſion of one tenant in common ſhall be confidered the poſ- 
ſeſſion of both is, where one holds poſſeſſion as ſuch, and receives 


the profits for both. - The only caſe which bears againſt the de- 


fendant is that in Hob. 120 : but that law is doubted in Dy. 128., 
and does not ſeem reconcileable with the paſſages cited 8. 


Lit. or with Mr. J. Afon's opinion. Beſides which it is diſtinguiſhable 
in this reſpect, that there all the parties were of full age, and 


therefore they might be conſidered as aſſenting to each other's acts: 


whereas here the daughters were infants, and the defendant's aſſent 
cannot be implied againſt her own intereſt. Upon the whole 
| there was no ſeiſin in fact by the eldeſt ſiſter, but at moſt only a 


ſeiſin in law; and the Court will not incline to extend the opera- 


tion of the rule excluding the ſucceſſion of the half-blood beyond 


the ſtrict letter of it. 


Lord KENYON Ch. Jr The jntubry of the ound has 7% 


I refer in general 


from all of them being that which is drawn by him. But there is 


(a) 2 Com. 188. 
(5) Co. Lit. 164. a. 


"(118 om. als... 
(e) Comp. 219. 
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+ CASES IN MI CHAELMAS TER 1 M 


A ſhorter point on which this caſe may be decided in favour of the 
Plaintiff, Nothing can be .clearer than that an infant may con- 


ſider whoever enters on his eſtate as entering for his uſe, And if 


fo, that puts an end to the caſe at once, both theſe daughters being 


infants when their father died. This diſtindkion was taken by 


Lord Coke (a), and has ſince been frequently adopted, that if the 


father die, his eſtate being out on a freehold leqſe, that is not ſuch 
a poſſeſſion as to induce the poſſeſſio fratris, unleſs the elder ſon 
live to receive rent after the expiration of ſuch leaſe: but it has 
been always the ſettled rule that, if the father die leaving his 


eſtate out on a leaſe for years only, the poſſeſſion of the tenant is 


Thurſday, 
Nov. 16th. 


If an agent 
of the grantee 
of an annuity 


actually pay 
the conſider- 


ation money 
to the grant- 


mult be ſtated 
in the deeds 


granting the 
Annuity, 


fratris, 
the rights of the different parties veſted without any incumbrance to 
prevent the immediate ſeiſin of the two parceners; the rent was 
due to both infants, and it might have been conſidered as received 
to the uſe of both even if the entry had been made by a mere ü 
ſtranger. 
the plaintiff's counſel alſo eſtabliſhed his polition that the poſſeſſion 
of one parcener is the poſſeſſion of the other ſo as to create a ſeiſin 
in the other and carry her ſhare by deſcent to her heirs, Jam of 


ſtated in the memorial. 
on the plaintiff to ſhew cauſe why a warrant of attorney to con- 
feſs judgment ſhould not be delivered up to be cancelled, becauſe a 
deed of the ſame date with the warrant of attorney and given 
with it to ſecure this annuity ſtated that the conſideration money 
was paid by the plaintiff (inſtead of Bunce) to the defendant ; 


ſo far the poſſeſſion of the elder ſon as to conſtitute the poſſeſſio 


Then here the inſtant the father died the mother entered, 


On this ſhort ground therefore, though I think that 


opinion that the plaintiff is entitled to our judgment. 
Poſtea to the plaintiff 


Per curiam, 


(a) vid. Co. Lit. 15. 2.; and Fenk. 242. 


—ä— 


GLASSE againſt MouxT, 


Tur biin granted an annuity of 4501. to the plaintif 
in conſideration of 3400/., which though advanced by the 


plaintiff was in fact paid by Bunce as his agent, and ſo it was 


And a rule having been obtained calling 


Erſkine, in ſhewing cauſe againſt the rule, attempted to dis- 


tinguiſh this caſe from thoſe of the Duke of Bolton v. Walliams (), 


(a) 2 Fes, Jun, 138. and 4 Bro, Ch, Caſ. 297. 


and 


and 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


and Dalmer v. Barnard (a), by obſerving. that in thoſe caſes 


it was not ſtated truly i in the memorials by whoſe hands the con- 


ſideration money was paid: whereas in this caſe it does appear 


on the memorial that the conſideration was paid by Bunice for the 
plaintiff ; that the omiſſion of ſuch a circumſtance in the deed 
was of leſs importance than it would be in the memorial, becauſe 


the object of the Legiſlature in paſſing the annuity: act was to 
diſcloſe the whole tranſaction; and that the public had an op- 


portunity of conſulting the memorial and thereby knowing the 


real tranſaction, but that they had no means of knowing the con- 


tents of a private deed. ö 
Lord KEN YON Ch. J. (topping Cibbs and Bayley in Ripper of 


che rule) The words of the third ſection of the annuity act require 


in poſitive terms that it ſhall be ſtated i the deed © by whom 


and on whoſe behalf the conſideration money was paid. balls x 


fore this objeQtion mult prevail. Nor can this caſe be diſtinguiſhed 


on principle from the two caſes that have been referred to; 


the former of which was decided by Lord 7, Burlo tus, who at firſt 
| doubted of the expediency of the act altogether, and afterwards 
on an appeal by Lord Loughborough, to whoſe exertions the pub- 


lic are indebted for this act, and who very properly obſerved that 
a contrary deciſion would render the act nugatory. And we 


have no reluctance in determining this caſe, becauſe (as was ob- 
ſerved by my brother Greſe in Dalmer v. Barnard) if the plaintiff 


be diſlatisfted with our judgment he may ſtill bring his action 


on the deed, by which means he will have an opportunity of 
putting this queſtion on record. 


Per ne 


Rule abſolute (5). 


(a) Ante 1 


aid . The deed muſt expreſs by whom the 


39 1 
1797. 


— 


GLassE 


againſt 
MovunrT. 


(5) See the caſe Ex parte 4:/ell, Boſ and confideration was Paid, but not the e- 


rler 7 


Pull. Rep. C. B. 63. u. a. where Eyre, Ch. J. 


Warn againſt Fox and Soc 


F trover for goods, namely, 300 Verde of quilting; the de- 


fendants pleaded, firſt, not-guilty, on which iſſue was joined; 


and ſecondly the bankruptcy of the plaintiff before the time of 


bim Gnce his bankruptcy 9gainſ all the world but his anten, and may maintain trover for them 


againſt a ſtranger. 
Vn. 1 


ye 


the 


Friday, 


Nov. 17th, 


An uncertifi- 
cated bank- 


rupt has a 
Tight to 

goods ac- 
quired by 
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- CASES. IN MICHAELMAS, TERM 


the eee ng ſtated i in the, declaration, ſetting forth particy- 
larly the trading, petitioning creditor's debt, bankruptcy, com 


miſſion, and the aſſignment of all the plaintiff's. effects to ws 


aſſignees, &c. 


The plaintiff 8 that after i nerd, he. 5 bectihag ab 


was /awfully poſſeſſed of the ſaid goods &c. and was and continued 
ſo poſſeſſed thereof without any claim interruption moleſtation or 
denial of the ſaid T. R. &c" (the enge until the defenda ants 
took the ſaid goods &c. | | 
The defendants rejoined that the Pin had not obtained 
his certificate.— 
To this 11 1 there was a general demurrer. 


This caſe was twice argued, in Trinity term laſt by Belt f for the 


plaintiff and Damper. for the defendants, and now by Zrfhine for 
the former and Gibbs for the latter. — YT 

Arguments for the plaintiff. —A perſon ws a ſpecial property 
in goods may maintain trover for them; an uncertificated bank- 
rupt is capable of having ſpecial property ; and it appears on this 
record that the plaintiff has ſuch a property in the goods in queſtion. 
That a perſon having a ſpecial property in chattels may maintain 
trover for them 1s a point too clear to be diſputed. 
perty is the mere poſſeſſion of property by one with the aſſent of 
the true owner; : the poſſeſſor is liable over to the perſon who has 
the abſolute property for any damage that may be done to it, and 


in reſpect of that liability he may maintain trover for it. An un- 


certificated bankrupt may be poſſeſſed of property as againſt all the 


world but his aſſignees, and may maintain either treſpaſs or trover 


for it againſt wrong doers. If it be objected that the defendant 


ought not to be ſued by the plaintiff becauſe he may alſo be ſued 
by the aſſignees, the anſwer is that a recovery in this action may 


be pleaded in bar to any action brought by the aſſignees, in the 
ſame way as ſuch a recovery by a perſon having ſpecial property 
may to an action brought by the perſon having the general property 
In A/vley v. Kell (a) it was holden that a 
bankrupt might ſell goods to a bona fide purchaſer : but he can- 


againſt a wrong doer. 


not convey a title to another unleſs he himſelf has a title, That 
caſe was recognized in Chippendale v. Tomlinſon (b) by Buller J. 
who explains what Lord Zardwicke meant in the cale Ex parte 


Proudfoot, 1 Alb. 253. By the caſe of Chippendale v. Tanin 


(a) 2 Str. 1207. () Co. Bark, L. 518. 
. 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE Il. 


it appears that an uncertificated bankrupt may labour for his own. 


benefit and recover the fruits of that labour; and if he may, it is 


difficult to draw the line and allow him to receive thoſe fruits up 


to a certain amount, and no farther : whereas the doctrine, on 
which the defendants rely, would exclude him from the benefit of 
his own induſtry altogether. The plaintiff's counſel alſo cited 
the caſes of Evans v. Brown (a), Silß v. Oſborne (b), Laroche v. 


Wakeman (c), and Fowler v. Down (d), to ſhew that an uncertifi- 


cated bankrupt may maintain trover; and they obſerved that, 
though the three former of thoſe caſes were only deciſions at 
Niſi Prius, they were recognized and adopted in the latter after 
great conſideration by the Court of Common Pleas, where this 
preciſe point was determined. | 


Arguments for the defendants. —The action of trover is founded 


on property either general or ſpecial; the right of property may 
be ſuch as carries with it the right of poſſeſſion. There is no pre- 


tence to ſay in this caſe that the general property is in the plaintiff; 
it is veſted in his aſſignees. Therefore if the plaintiff can recover 


at all, it muſt be on a ſuppoſed analogy between this cafe and the 
caſes of ſpecial property : but no perſon can have a ſpecial pro- 


perty in any thing but with the conſent of the true owner. 


If the plaintiff had had. the actual poſſeſſion of theſe goods, no one 


but the aſſignees could have claimed it: but he had parted with the 
poſſeſſion, and the defendants, in whoſe poſſeſſion the goods are, 
are anſwerable to the aſſignees. That an uncertificated bankrupt - 


cannot have any property of his own is proved by the three 


ſtatutes, 1 Fac. 1. c. 15. / 14.; 21 Fac. 1. c. 19. /. 14.; and : 


19 Geo. 2. c. 32. J 1., that protect payments made by and to 


bankrupts after an act of bankruptcy in certain inſtances, and by 


the cafes Ex parte Proudſbot (e), Martin v. O'Hara (/), Billon 
v. Hyde (g Hitchin v. Campbell (hb), and Evans v. Mann (i); 
in the firſt of which it was ſaid by Lord Harawicke that the future 
perſonal eſtate of the bankrupt is veſted in the aſſignees, and in the 
others it was holden that payments and a ſale by a bankrupt after 
the bankruptcy could not be ſupported, becauſe thoſe caſes did not 
come within either of theſe three ſtatutes. And in Webb v. 


Ward (/, where an uncertificated bankrupt was eee 00 give 


(@ Eels. ea. 3 vol. 170. 
() 1b. 140. 

(e) Peake's Caſ. at N. P. 140. 
IA) Beſ. & Pull. Rep. C. 2. 44. 
de) 1 4th, 52 1 


(F) Comp, 824. 
(8) i ix. 326. 
(4) 2 Bl. Rep 327, 
(i) Corp. 569. 
(4) Ante 296. 
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1797. ſecurity for the coſts in an action of trover brought by him, 
Wenn Lot Kenyon recognized the general principle that an uncertificat. 
ag,, ed bankrupt cannot have any property of his own.” The policy 
of the bankrupt laws is that a bankrupt ſhall not carry on 
any trade before he obtains his certificate: he is put in the power 
of his creditors; and it depends on them whether they will con- 
ſent to his carrying on trade again. But whatever may be the 
cafe of a bankrupt in ſome ſituations, it does not appear on theſe 
pleadings that this plaintiff can ſupport his action. It is trover 
for goods, in which he alleged, as he was bound to do, that he 
was not only poſſeſſed of the goods in queſtion, but poſſeſſed of 
them as of his own goods. The plea gives an anſwer to that 


general title, by ſhewing that the plaintiff is incapable of having 
any property inaſmuch as all his effects were conveyed under the 
bankrupt laws to his aſſignees. To this the plaintiff replies (not 
that he held this property in truſt for any other perſon, file then 
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it would not have paſſed under the aſſignment, nor that it was 
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procured by the produce of his own labour, for then it would 
have fallen within the caſe of Chippendale v. Tomlinſon, nor that he 
held it with the permiſſion and conſent of the aſſignees, for then 
he would have had a ſpecial property in the goods, but) that he was 
lawfully Poſſeſſed of the goods without the claim or interruption 
of the aſſignees, not even ſaying that they knew it. But this 
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leaves the queſtion of property untouched: he was bound to ſhew 
poſſeſſion and property; the property was denied in the plea, not 
the poſſeſſion, and therefore he ſhould have ſhewn the property 
in himſelf in the replication : but he has not afſerted his pro- 
perty which was denied in the plea, but merely re- aſſerted his 
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poſſeſſion which the plea admitted. The general allegation in the 
replication that the plaintiff was /awfully poſſeſſed of theſe goods 
is inſufficient ; he ſhould have ſhewn that he was in a ſituation 
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to have a legal title to them. The right of a bankrupt to receive 
the fruits of his own labour to any extent is not diſputed by the 
defendants in this caſe: but as that is an excepted caſe, if it be 
the foundation of the plaintiff's title, he ſhould have replied 
that the goods in queſtion were procured by his own labour. In 
trover the plaintiff can only recover on the ſtrength of his own 
title; a declaration merely ſtating poſſeſſion in the plaintiff would 
have been inſufficient ; and this replication, which only reſts on 
poſſeſſion, i is equally bad, the title having been denied by the plea. 
Nor is this a ſingular caſe in which the plaintiff muſt recover on 
5 4 dhe 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
the firength of his 'own: title without regard to the defendant” 8 
right: it is a ſufficient anſwer to be given by a defendant in an 
ejectment, who has no title himſelf, to ſhew a title in a third 
perſon or even a term outſtanding in a truſtee. [Lord Kenyon 
Ch. J. But that muſt be an unſatisſied term, otherwiſe the 
jury will preſume it to have been ſurrendered.] With regard 
to the caſes on which the plaintiff relies, three of them are 
only deciſions at niſi prius; in one of them the property had 
been purchaſed with the earnings of the bankrupt, and there- 
fore it came within the caſe of Chippendale V. Tomlinſon ; and 
in another both parties claimed under the bankrupt, by dif- 
ferent conveyances. The caſe of Chippendale v. Tomlinſon is 
rather an authority for the defendants z' becauſe that was decided 
not on the general ground that an uncertiſicated bankrupt could 
have property of his own, but on the ground of that being an ex- 
ception from the general rule. And the caſe of Aſpley v. Kell 
cannot be ſupported as law : it was there holden that though 


under the ſtat. 5 Geo. 3 30. the future effects of a; bankrupt 


againſt whom two commiſſions have iſſued were liable to be ſeized 


for the benefit of the creditors, yet the bankrupt had in the mean 


time ſuch a property in them as enabled him 7o ell to a bona fide 
purchaſer; by which it muſt be underſtood that a purchaſer with- 


out notice of the bankruptcy would gain by ſuch tale a title againſt 


the creditors. But there is no reaſon why a bond fide purchaſer 
after two commiſſions iſſued ſhould be! in a better ſituation than a 
bona fide purchaſer after a ſecret act of bankruptcy and before a 
commiſſion iſſued; in which caſe Lord Hardwicke ſaid in Billon v. 
Hyde (a) that © a ſale of the goods of the bankrupt after an act 


of bankruptcy committed is a ſale of the Property of the aſſignees, 


for which tliey may maintain trover.” The ſame doctrine is 
eſtabliſhed in Kztchrn v. Campbell, 2 Bl. Rep. $29. The Legiſla- 
ture has relaxed the hardſhip of this rule in the caſe of payment 
of money to the bankrupt by ſtat. 1 Jac. 1. c. 15. % 14. 
caſe of a purchaſer by 21 Fac. 1. c. 19. / 14.; and in the caſe 

of payments by the bankrupt in two particular inſtances by the 


ſtat, 19 Geo. 2. c. 32. / 1. Then it ſeems ſtrange to ſay that a 
ſale by a bankrupt after a commiſſion iſſued is good, when a ſale 


by him before a commiſſion e an act of Parliament t to 


protect its - 
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CASES IN MICHAELMAS TERM 
In reply, it was ſaid that. it it was not neceſſary for the plaintiff 
in his replication to ſhew ab this was one of the excepted caſes + 
but that if the principle, for which the defendants contended, | Foe 
well founded, the plea itſelf ſhould have negatived thoſe excep- 
tions; and that the plea could not de ſupported o on account of 
that omiſſion. | a 
Lord Kenyon Ch. J. 
this queſtion is brought before the Court, ſince the whole merits of 
the caſe might have been gone into on the general iſſue: whereas here 
the defendants have, in addition to the plea of not guilty, pleaded 
a ſpecial plea which would have been bad on a ſpecial demurrer 
and which will be attended with additional expence to the partics 
I will deliver this caſe in the outſet from one of the argu- 
ments urged on the part. of the defendants. I admit 1 in general 


the propriety of arguing by analogy to caſes of real property: 
but this caſe can never be compared to caſes reſpecting real 


property, unleſs it can be ſhewn that a ſpecial property may 


be recovered in ejectment while the abſolute legal property re- 


mains in ſome other perſon. The immediate right to real pro- 


perty muſt be veſted in one perſon only ; whereas a ſpecial pro- 
perty in the caſe of perſonalty may be in one, as in the inſtance 
of carriers, while the abſolute right to it may exiſt in another. 
When a competition ariſes between thoſe two perſons the right of 


the latter muſt prevail: but as againſt all other perſons a ſpecial 


property is ſufficient. Now here it ſeems to be admitted that an 


uncertificated bankrupt may go to market with goods in his 


poſſeſſion and transfer the property to any other perſon ; then he 


muſt have in ſome degree a ſpecial property in them againſt every 
one but his aſſignees. 


a he was poſſeſſed of them as of his own proper goods; the de- 


fendants in anſwer, ſay that they cannot be the goods of the plaintiff | 
| becauſe he (the plaintiff) was a bankrupt and that all his effects Zh 


had been aſſigned to the aſſignees under the commiſſion; and as 
ar as reſpected the property at the time of the bankruptcy there 


4s no doubt but that it all paſſed under the aſſignment : but the 


plaintiff replies that ſince his bankruptcy he has acquired theſe 
goods and that he is now /awfully poſſeſſed of them, And why 
may he not be lawfully poſſeſſed of them, though acquired fince 


I cannot commend he's mode in which 


one b Let us ſee how this caſe appears on the 
pleadings; the plaintiff claims the goods in queſtion, alleging that 
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his bankruptey? It is admitted that if they were the produce of 
his earnings and labour he may be. The plaintiff 4 is poſſeſſed. of 
theſe goods, and prima facie the poſſeſſor of perſonal property is 
the owner of them; that which the defendants ſtated in their plea, 
in anſwer to the plaintiff 8 claim, did not conclude the queſtion, 
and the replication explains the whole. Therefore on principle, 
and without adverting to the authorities alluded to, I am of opi- 
nion that nobody has a right to take this property from the bank- 
rupt but thoſe who regularly claim under the commiſſion, With 
regard to the authorities; 1 certainly ſhould not rely on the 
caſes decided before me at niſi prius, but thoſe caſes have been 
ſince recogniſed in the late caſe in the Court of Common Pleas; 
and 1 ſubſcribe to the opinion given by that Court that the bank- 
rupt has a right to theſe goods againſt the defendants who are 
wrong doers. Convenience and ſound policy alſo require a ſimilar 
deciſion. If the plaintiff had brought an action of treſpaſs inſtead 
of trover, his poſſeſſion would have entitled him to recover againſt 
a wrong doer; and the form of the action cannot alter the law. 
But, according to the defendants' argument, if the bankrupt gets 
| poſſeſſion of goods ſubſequent to his bankruptcy, it is an invita- 
tion to all the world to ſcramble for the poſſeſſion of them, though 
the aſſignees do not chooſe to diſpute the queſtion with the bank- 
rupt. Therefore on principle, on the authority of decided caſes, 
and on the grounds of policy and convenience, 1 am of opinion 
that this action may be maintained. 

ASHHURST J. It appears to me that the ſpecial plea i is unne- 
ceſſary, and that the rejoinder is frivolous. There was no occa- 
lion for this plea, ſince the whole caſe would have been open to 
the defendants on the general ifſue. To this plea however the. 
plaintiff replied that he was lawfully poſſeſſed of theſe goods; 
againſt a wrong doer it is not neceſſary to ſer out a title, a lawful 
poſſeſſion is ſufficient. In anſwer to this the defendants ſay that 
the plaintiff was an uncertificated bankrupt: but what then? If the 
Plaintiff were lawfully poſſeſſed of theſe goods, and the aſſignees 
do not conteſt the matter with him, a wrong doer cannot retain the 
poſſeſſion of them from him. I take the general rule to be that 
a bankrupt has a right againſt all perſons but the aſſignees: here 
a lawful poſſeſſion in him is admitted, and that is ſufficient againſt 
wrong doers. | 

GROSsE J. I have no obieQion to conſider the queſtion as 
raiſed by theſe pleadings that the defendants wiſhed to agitate, 
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namely, whether the plaintiff has ſuch, a property in theſe goods 
as will entitle him to maintain an action of troyer, for. them? 
1 leads us to conſider the ſituation of an uneertificated bank 
rupt and that of his creditors as to the goods of which the bank- 
rupt is poſſeſſed ſubſequent to his bankruptcy. The creditors. Wh 
have not received 209. in the pound are entitled to receive a fa- 


14 


tisfaction to that amount; but it muſt be through the medium of 
his aſſignees. But the creditors, Who are not aſſignees, have no 
Property in goods acquired by the bankrupt after his bankruptcy ; 
if they take them, they are treſpaſſers. If ſuch goods be ſtolen 
from the bankrupt, it may be alleged in an indictment for the 
felony that they were his property. If he ſell them, he may. re- 
ceive the money for them; and if they be pawned by him, he 


il 


may redeem them on tendering the money for which they were 
pledged. In the caſe of Fowler v. Down Mr. J. Heath very a ac- 
curately ſtated that an uncertificated bankrupt « has a defeaſible 
Property, which none but the aſſignees can defeat.” And he 
compared his ſituation to that of an alien who may ' purchaſe lands 


and maintain an action for them if the Crown do not interpoſe, : 


So here, he may maintain trover ; and if he could not, all the in- 


conveniences ſuggeſted by Lord Kenyon would probably enſue. f 
Therefore as well on the authority of the caſe lately decided in 


the Court of Common Pleas as of the other caſes cited T think 


that this action is maintainable. 


LAWRENCE J. In order to maintain an ackien of trover it is 
neceſſary that the plaintiff ſhould have either the abſolute or a ſpe- 
cial property in the goods that are the ſubject of the action: he 
need not have both; either the one or the other is ſufficient. 


Abſolute property is 6 ei one, having the poſſeſſion of chattels, 


has alſo the excluſive right to enjoy them, and which can only be 


dͥaefeated by ſome act of his own. Special property is where he, 
who has the poſſeſſion, holds them ſubject to the claims of other 


perſons. There may be ſpecial property in various inſtances 
There may be ſpecial property without poſſeſſion ; or there may be 


ſpecial property, ariſing ſimply out of a lawful poſſeſſion, and 


which ceaſes when the true owner appears. Such was the caſe of ; 
Armory v. Delamirie, 1 Sir. 504., where a chimney ſweeper's boy, 
having found a jewel, carried it to a goldſmith to. know what it 
was, who refuſed to return it ; and it was holden that tough che 
plaintiff did not by tuch finding acquire an abſolute property, yet 
he had ſuch a property as would enable him to keep i againſt all 


15 


but 


ö 


IN TER THIRTY-EIGHTH YEAR! OF GEORGE II. 399 


Din rightful owner, and conſequently that he might maintain 179 7 © 
_ rover for it againſt the goldſmith, who was a wrong doer. Now wre 
that appears to me to go the whole length of deciding this caſe. . Tas. 
Here the plaintiff ſays that he was poſſeſſed of theſe goods, to 

which the defendants plead that the plaintiff is a bankrupt and 

that all his effects are veſted in his aſſignees: and I cannot agree 

with the plaintiff's counſel that the plea ſhould have gone farther 

and ſhewn that this was not one of the caſes in which a bankrupt 

may have property; the plea ſtates generally that the property was 

out of the plaintiff” But for the ſame reaſon I think it was ſuffi- 

cient for the plaintiff in his replication to thew a right to the 

goods, which he has done by alleging that he © became lawfully. 

poſſeſſed of them fince the bankruptcy, and that he has kept 

them without any claim interruption moleſtation or denial of the 

—aſſignees.“ 1 agree with the defendant's counſel that it is not 

ſufficient to ſtate in a declaration in trover that the plaintiff is 
poſſeſſed, without adding that the property of the goods is in him: 
but it was not neceſſary to repeat in this replication that the pro- 

perty was in the plaintiff, ſince the replication ſhews thoſe circum- 

ſtances, in anſwer to the plea, from which the law will infer a 

ſpecial property in him, ſuch a property as enables him to main- 

tain trover. | "RT Bn as: 
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Judgment for the plaintiff. | 
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TO JECTMENT for the manors of Stanford, Wefterhill, and Stormeſ= 4 * in 9 
PO So EH e 0] 1 1 n e e IT 1 
5 worth, and for certain meſſuages and lands lying within the riage articles, = 
tz „„ „ 23 „ 3 | „ agreed to ſet- 1 
pariſh of Stanford in the county of Leicgſter, which were ſeverally Tr res 4: 
: laid upon the demiſe of R. Holford and Thomas Clarke Jervoiſe in 2 210 fe. 1 
5 the firſt count, and upon the demiſe of Sir C. Cave Bart. in the We wires HY 
ER UTR ee bel butane ee e rag ya ts OR jointure, an 1 
1 ſecond count, and alſo for the manors of Swinford and South the portions 7400 
= Ape] 4. 18. oor ron world 8 of younger 1 
|. jeckt Ani 1 | children, and 3 
_ ſubject thereto upon his eldeſt ſon in tail male; then be deviſed thoſe eſtates in ſee, in ca/e he had no 1488 
v; Mie and ſubject to any jointure he might make; and aſterwards conveyed them by leaſe and releaſe to IHE 
* truſtees and their heirs in purſuance of the articles, in truſt for himſelf in fee till the marriage, and af- 1 
it terwards for the various purpoſes of the marriage articles, and for default of iſſue of the marriage, and 1 


ſubject to a term for ſecuring the jointure, to the uſe of himſelf in fee: he afterwards married and 
died without ifſue :—held that the deed of ſettlement, whereby he departed with the whole eſtate de- 
viſed, Operated as a revocation of the will, though he took back a fee by the ſame inſtrument, and 
though it was conſiſtent: with the proviſions of the will; and that it made no difference that with re- 

ſpect to one of the eſtates the conveyance in fee to the truſtees was merely for the purpoſe of creating a 
term to ſecure his wife's jointure, and the ſettlor took back the fee again ſubject to that term. 


es Vol. VII, 5 K . 1 85 Kilworth, 


r 
S 


eh SHS IS 


» 22 .- 
r 
Soom aw © 
mY by == 7.28 5 = 5 x 
af es tat, 
> 8 om * 4 ee SD 
__—__—— — — 


2 — —— — 
b go. 4d Gag ea, A * 


3 
— r 


e 
— — 


4%c% CASES” IN MICHAELMAS TERM 


1797. Kilworth, and for certain meſſuages and lands within the patiſhes 

SES of Swinford and South Kilworth in theſame county, upon the ſame: 
again? ſeveral demiſes, in two other counts. At the trial a ANY verde 
Orwar. was found in ſubſtance as follow s. =_ 3 

Sir T. Cave Bart. being ſeiſed in fee of the manors ok 3 

Weſterhill and Stormefavorth and of the premiſes mentioned in the 

two firlt counts, and alſo of the manors of Sroinford and South 

Kilworth aud of the other premiſes mentioned in- the two laſt 

counts, he and the Earl of Harborough on the 13th December 

1790, in contemplation of an intended marriage between Sir T.. 

Cave and Lady Lucy Sherrard daughter of the ſaid Earl, entered 

into articles of agreement, whereby the Earl agreed © that he 

would make ſuch addition to Lady Lucy's fortune as would make 

her marriage portion amount to 30, ooo J. and that the ſame ſhould 

be paid and ſecured as under mentioned, (vi. ) that he would pay 

down upon the marriage 20,000/., and ſecure the remainder upon 

his real eſtate to be paid upon his deceaſe. Sir J. Cave agreed on 

his part to apply a ſufficient part of the fortune which he received ö 

upon the marriage in diſcharging a mortgage of 14. 5001. upon 

his eſtate. a South Kilworth and Swinford, and to ſettle the ſaid 

eſtate o as to ſecure to Lady Lucy a jointure thereout of 1400 /. : 

per annum clear for her life, to commence from Sir T. Cave's de- 

ceaſe, allo to ſecure to Lady Lucy out of his Stanford eſtate an 

additional jointure of 600l. per annum clear to commence from 

the death of the ſurvivor of Sir 7. Cave and Lady Cave his 

mother; alſo to make a proviſion out of the aid: eſtate at Stanford, 

for ſecuring to the younger children of the marriage the under- 
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mentioned portions (vis. ) If only one, the ſum of 15,000 FO 
two or more the ſum of 20,000/. in equal ſhares. And in caſe 
Lord Harborough paid down more than 19,0007, Sir T. Cave. 
agreed to apply the overplus towards diſcharging an incumbrance- 
upon his Sanford eſtate of 11,0007., and that the remainder of 
| the ſaid 30,000 J. when paid ſhould be applied to the like purpoſe. 
Sir T. Cave alſo agreed to ſettle his Stanford eſtate ſubje& to the 
preſent Lady Cave's jointure, and the reverſionary jointure to Lady 
Lucy, and the portions to the younger children, as above men- 
tioned, upon his eldeſt ſon and his heirs male in ſtrict ſettlement.“ 
Sir T. Cave afterwards on 13th March 1791 duly made and pub- 
liſhed his will, whereby, in caſe he ſhould happen to die without 
| kaving any iſſue of his body living at his deceaſe, he deviſed all his 
manors of Stanford, Weſterhill, and Stormeſworth, and all his meſ- 
hinge. and Jands &c. at 8 Downton, We efterbil, and Stormeſ- 
| woorb, 


B 


7% 
25% 
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worth, (being the manors and premiſes mentioned in the two 
firſt; cke and alſo all thoſe, his manors of Swoigford and all 
his meſſuages lands & in Szoinford and . South Kilworth, (being 
the manors and premiſes mentioned in the two laſt counts, ) and 
all other his real eſtate whatſoever and whereſoever ( ſubjeft never- 
thele eſs to fuch Jointure or  jointares as he might thereby make upon the 
woman. he might. happen to marry, ) unto: R. Holford and T. Clarle 
Fervviſe their executors & for the term of 500 years, upon 
the truſts thereinafter declared; and upon the determination of the 
ſaid term of 500 years and ſubject thereto he gave and deviſed all 
his ſaid manors meſſuages &c and real eſtate whatſoever to his 
uncle the Reverend. Charles Cave tor life, remainder to truſtees to 
preſerve contingent remainders, remainder | to the firſt and other 
ſons of the ſaid Charles Cave ſucceſſively in tail male, with divers 
remainders over; remainder to his own right heirs for ever. 


He 


0 


then declared the truſt of the term for Soo years to be to raiſe by 


mortgage ſale or otherwiſe of the eſtates compriſed in the ſaid 
term after his deceaſe 20, o00l. to be divided amongſt certain re- 
lations. Afterwards by indentures of leaſe and releaſe of the 2 th 
and 26th of May 1791, reciting that Sir T. Cave was ſeiſed in 


fee in poſſeſſion of the Stanford eſtate ſubject to an annuity of 
1400 l. payable. to his mother Lady Sarah Cave for her life, and 


alſo to two terms of 200 and 1000 years then velted 1 in R. Ggſling 


for ſecuring two. ſeveral ſums of 6000 J. and 5000 I. with intereſt, 


and reciting the intended marriage between Sir T. Cave and Lady 


to Sir T. Cave by Lady Lucy, and alſo of 14, 500 J., paid to Sir 


GO J. and 5000 J. thereinafter covenanted to be paid by the 


counts mentioned) to the ſeveral uſes and truſts thereinafter de- 


clared, Sir T. Gave conveyed to truſtees the Stanford eſtate (in 
the two firſt counts mentioned) to hold to them and their heirs, to 
be uſe and intent that Lady Sarah Cave might receive her an- 


auity of 14994 for her life, and JubjeQt thereto and to the two 


0 


Lucy, and that Lady Lucy was poſſeſſed of 4500 J. and reciting the 
articles of agreement before mentioned between Sir T. Cave and 
Lord Harborough, it was by the ſaid indenture of releaſe witneſſed 
that in conſideration of the intended marriage and of 4500. paid 


7. Cave by the Earl of Harborough, and alſo of the two ſums of 


Earl of Harborough to R. Goſling in diſcharge of the mort- 
gage incumbrances affecting the lands to be releaſed, and for 
making a jointure and proviſion for Lady Lucy and the iſſue of 

the marriage, and for ſettling the Stanford eſtate (in the two firſt 
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terms of 200 and 1000 years vw: in R. Cong to the aſe of 
Sir T. Cave and his heirs till the marriage, and after the martiage 
to the uſe of the truſtees for 99 years upon the "truſts after men- 
tioned; and ſubject thereto to the uſe of Sir T. Cave for lift, re. 
mainder to truſtees to preſerve contingent remainders, rethalüder 
as to part of the eſtate to the uſe of Lady Lucy in caſe the ſurvived 
Sir Thomas Cave and his mother, to receive an annuity theredut 


of 600 J. for her life in bar of dower; and as to the ſaid: lands 


& c. and premiſes charged with the ſaid annuity of 6004, to Lady | 
Lucy after the deceaſe of Sir T. Cave to the uſe” of the truſtees 
for a term of 500 years upon the truſts after mentioned, and as 
to all the other premiſes thereby releaſed; not compriſed in the 


term of 500 years, tothe uſe of the truſtees for the term of 1000 


years on the truſts aftermentioned, and ſubject to thoſe terms. „ 8 
to all che premiſes, to the uſe of the firſt and other ſons of the 
marriage ſucceſſively in tail male, and for default of ſuch iſſue to 


the ule of Sir 7. Cave in fee. The truſt of the term of g years 


was declared to be for payment of the intereſt on the two mort- 


_ gages to R. Cofling during Lord Harborough's life. The truſt | 
of the term of 500 years was declared to be for ſecuring the an- 


nuity of 600 J. to Lady Lucy when it ſhould become due. And 
the truſt of the term of 1000 years was declared to be for the 
payment of the ſtipulated portions of younger children E 
the marriage; with a proviſo that in caſe Sir T. Cave ſhould 
outlive Lady Lucy, he might charge the premiſes compriſed 
in the term of 500 years with an annuity of 5oo/. to any 


ſubſequent wife. Then followed covenants by Lord Harborough 


in purſuance of the articles before mentioned for ſecuring and 
railing the reſidue of the 20,000/. the portion of Lady Lucy. The 
ſpecial verdict then ſtated other indentures of leaſe and releaſe of 
the ſame 25th and 26th May of the premiſes mentioned in the 
two laſt counts compriſing the eſtates of Swinford and South Kil- 
worth; whereby, after reciting as was before recited, Sir T. Cave for 


the conſiderations before expreſſed conveyed to the ſame truſtees and 


their heirs thoſe eſtates to the uſe of himſelf in fee until the mar- 


Triage, and after that, to the'uſe and intent that Lady Lucy in caſe Y 


ſhe ſurvived him ſhould receive the annuity of 1400 J. for her 
life; and after the deceaſe of Sir T. Cave to the uſe of the ſaid 
truſtees for a term of 500 years upon the truſts after mentioned, 


and after the determination thereof to the uſe of Sir T. Cave in 


fee; which truſt of the term for 500 years was declared to be for 
ſecuring Lady Zucy's annuity of 1400 1. The ſpecial verdict then 
5 | W - found 


O 


mM EN. 22 Hon TR bra or GEORGE III. 


1 chat the intended marriage took effect on the 2d June 17915) 
and that Sir T. Cave died on the: 1 5th Fannary 1792, without 
leaving any iſſue, and that: Saraß Otaway, wife of the defendant, 


: of 
. the ſiſter and heir at law of Sir T. Cave. It then Raced the- 


entry of the leſſors of the: plaintiff, the demiſe, and ouſter. | 6 
Upon this verdict judgment was given for the defendant I the 
Court of Common Pleas; that Court being unanimouſly of opinion 
that the will had no operation with reſpect to the Sanford eſtate, 
and three Judges being of the ſame opinion with reſpect to the 
Swinford eſtate, againſt the opinion of the Lord Chief Juſtice, 

This caſe was argued firft in Eaſter term laſt by Wilkams 
Serjt. for the leſſors of the plaintiff and Perceval for the defendant, 
and now in this term by Balguy for the leflors of the plaintiff and 
Gibbs for the defendant; the queſtion being whether Sir Thomas 
—Eave's will was revoked, or whether more properly it was ren- 
dered of no effect, by the ſubſequent deeds of ſettlement. 

For the leſſors of the plaintiff it was argued that there was ne 
revocation of the will. This caſe, they ſaid, was diſtinguiſhable 
from every other where an implied revocation had been holden. 
It is not a deviſe of a reverſion ſubject to a particular eſtate, but 
ia the nature of a contingent deviſe, to take effect only on the 
condition of the deviſor's dying without iſſue, and ſubject to 
2 power of jointuring. This appears on adverting to the ſeveral 
diſpoſitions of the property made . the ene inſtruments 
By the articles of 
Kilworth and ee * 1 as to 3 to Ns al bebe a 1 
ture of 1400/7: per annum after his deceaſe, and a further jointure 
of 600 l. per annum after the death of him and his mother out of 
che Stanford eſtate; which latter was alſo to be ſettled. upon the. 


ww wy +. ww & 4 


eldeſt ſon of the marriage and his heirs male in ſtrict ſettlement 


N a 


3 


1 


charged with the portions of younger children. If therefore he, 
had a ſon, it . would: be out of his power conſiſtently with the 
articles to deviſe, the Stanford. eſtate, or if daughters, they and all 
younger children were to, have their portions carved out of the 
lame, eſtate. And therefore it was that in his will he deviſed 
this, eſtate incaſe he ſbould bappen to die without leaving, an any iſſue; 
and: he deviſed: this and all his other eſtates ſubje to the Power of 
Jainturing. Then the deeds of ſettlement which purſue and Con» 
rm the articles are not inconſiſtent with that diſpoſition; for they, 
provide for A different event, namely that. of his having iſſue, in 


default of which only his will Was to take hee and they | 
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KSES IN MICHA HEME A FERN VI 
ſedi the jbintures t6 Lady Lac wehe were exproſly ens 
cepted out of tlie deviſe.” It appears therefore that at the time: 
of making his will the deviſor had it in contemplation that 


the diſpoſition contained” in it ſhould not interfere with the 
articles, and that thoſe articles were to be carried into effect 


by the ſubſequent ſettlement ; then the ſeveral inſtruments are 


connected and may well ſtand together; and the reſult is this, 


that if he had no iſſue his will was to ſpeak, if he married and 
had iſſue then the ſettlement was to ſpeax. And though the 
Court cannot look to any parol evidence of the deviſor's s intent to 


conſtrue his will, yet ſo far as that intent is to be collected from 


the will itfelf and from \ the. inſtruments to which it refers, 
they are bound to give it effect. But it is contended becauſe 


by the deeds of ſettlemient made after the will the whole eſtate 


thereby deviſed was conveyed out of the deviſor, that there is a 


ſtr: rule. of law operating iu this caſe to defeat the will, which 
cannot be controled by any intent to the contrary. || But though 
in point of form the eſtate was conveyed to truſtees, yet they had 


no ſeifin 1 in fact; for the conveyance to the uſe of ' himſelf before 
the marriage was exactly the ſame eſtäte which he had before; 
he was ſtill in of the old uſe; and the only operative part 
of the ſettlement is that which conveys the eſtate - to the uſes 
mentioned in the articles in an event in which the will was 


to have no operation. Bro. Abr. tit. Done et Rłmainder, pl. 15. 


ſhews What idea prevailed ſoon after the introduction of uſes: 
„f a man ſeiled i in ſeẽ gide to A. B. in tail, remaihder to the 
or the donor, tlie reverſion remains in him; ak 


right heirs | 
this is not a remainder, but the fee and reverſic on remal in 
the donor as before the gift. And ſo it is where a1 man maks 


4 


a feoffment to the us of T. and the. heirs of His boy, remainder 


RB 


to the uſe of the right Heirs of the feoffor ; there the e fee-flaiple 


in the uſe never Was out of the feoffbr, and tllis is“ a reverſibn if 
the uſe, and not a remainder ; quod nota.” Wält this agrees 
Bingbam 8 caſe, 2 Co. 91. B. and Fenwick v. Mee brd und the Fal 
of Bedford's cafe, there cited. And it makes' o difference "whe 
ther the uſe” is reſerved, or whether. it reſults b v impffeation 


of law. A0 0e v. Burton, Sath. 590. and pron . ger 


ante, 5 vol. 10%. 1. Very little is to be found in the b books 


upon the ſubject of revocation of wills before the fiat ute ef 
4. Cite 


"being | 


mr Vide 44 Afis. 296. Pl. 36. M. 44 Ed. 3. ob 4 
a Dy. 143.4. At that time the mods of cottve ante 


7 


4 7 
$ 


*1 - ; | »4 4 * 1 *by 


IN THE!THIRTY: EIGHTH YEAR/OF GEORGE Ill. 
wk Teoffment::aind: re · feoffment it neceffarily operated as à re- 
Vo cation of a0 prior will; becauſe: the: febffment Was à direct N 
alienation: of: the land deviſed;»and! the party taking back the land S. 
again by re-feoffment muſt take a new eſtate by purchaſe, which 
conſequently could not paſs under the former will. Then came 
the ſtatute of Uſes (a); after which and before conveyances by 
leaſe and releaſe were in&Hented; the common mode of conveyance 
was by feoffment to uſes. The: firſt caſe was that of Montague 
v. Fefferies, M. 38 & 39 Eliz. (b), where it was holden that 
jf a man deviſe Blackacre to J. S. in fee, and afterwards upon 
a marriage between him and A. covenant to make à feoffment 
of it to the uſe of himſelf in fee, remainder to his wife for life, 
remainder in fee to his own right heirs, and afterwards he makes 
a feoffment accordingly ; though this is a revocation of the will 
for the eſtate for life of the wife, yet it is no revocation as to the 
fee; although he made a feoffment in fee to the featfees, and 
limited the. remainder- to his own right heirs; for this is only 
his old reverſion” without any. alteration.“ So far the deciſion of 
the Court is againſt the revocation, where tlie party notwithſtanding i 
the ſubſequent conveyancel is in of the old uſe. It is true indeed 
that Rolle himſelf denies that caſe to be law, nin} thinks it would 
be a revocation, becauſe it appeared to be the intent of the party 
to have the eſtate by the new limitation. Aud ſo he lays down 
the rule in another paſſage (c) yet, he adds, that the cohtrary was 
decided by Popbham in them caſe before referred to. If ckis were 
now 10 be argved as a new. point, it would be enough to! fax 
that theught ſuch: was the opimon ef 4 zpreat lawyer; yet tlie 
Curt adjudged' otherwiſe and the reaſon given by him for that 
opinion Us” merely artificial" and 0 to the known fack ih 
moſt caſes. 'Bitadmittivig'the law to be as ſtated by Nehlle, it will 
not apply to chis caſe; becaufe ters! the will and the decds ate 
conſiſtent upon the face of them; the one was t6/ operate in one 
event, the others in another The Whole 'do&rine=*goddlripon-ah 
intent to revoké either expreſſed” or 'neveflarity"to-be implieck by 
law from tlie ificenſiſteney of the two diſpoſitions. Whereas here 


not only the iniſtruiments are Hot. Inconfftent; but the” will refers 
to and confirins'tlie articles, and che ſernſement⸗ ip made inꝰ pur- 


| fuance-of thoſe a Ricles: and therefore there is an expr6; intent id 
the deriſer N A gde Hod nes. be ; A ,Feyocatign, of the other, 


1 ö 


(0) 37 l. 8. co es ee bes 1 | 0 1. 615. c. vad tg og 
565 1 Rol. Abr. 616. U. pl. 4. NY 
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caſe 4 ); he being ſeiſed in fee, and having made his will, after- 
wards in contemplation of a marriage, which never took effect, 


not the only alteration; for if the marriage had taken place, the 


put as inſtances of implied revocations; and with propriety if 
ſuch an intention ãs to be preſumed in the particular caſes. 80 in 


will, he had not even a deviſable eſtate; and it is clear upon the 
ſequent acquiſition of the abſolute fee make good a prior deviſe 


in fee at the time, then by the recovery he deſtroyed that very 


to the uſe of himſelf in fee till the marriage, then as to part in 
ruſt; for his intended wife in fee, and as to the reſidue in truſt to 


plainly ſhewed an intent to T evoke the will he. had made. i The 


dirediy repugnant to each Aker whereas here w PEA 


 ogainſt: which: the ler will not Halle: a preſumption:of 4 difleronr 
intent. Upon the ſame principle incomplete conveyances are 


Diſter v. Diſter (a), where tenant in tail by bargain and ſale con- 
veyed away his land to make a tenant to the præcipe and after- 
wards ſuffered a recovery to the uſe of himſelf in fee, it was 
holden a revocation of a prior will, becauſe he thereby acquired 
a different eſtate from what he had in him before, and thar pro. 
perly ſo on one or other of two grounds; for firſt, ſuppoſing te 
had not the reverſion in fee in him at the time of making his 


authority of Swift v. Roberts (ö) that he could not by the ſub- 
of it: but ſecondly, ſuppoſing he had the immediate reverſion 


fee which be had before deviſed. The ' caſe of Marwood v. 
Turner (c) went on that ground. To conſider the caſes prin- 
cipally relied on by the defendant; the firſt is Lord Lincoln's 


by leaſe and releaſe conveyed his eftate to truſtees and their heirs 


fell and with the produce to diſincumber the other part, and the 
{ſurplus to go to his executors. By that conveyance he gained 
A baſe fee, and ſo took back a different 'eſtate from what he had 
before, and therefore it. was holden a revocation. But that was 


lady was to have had a part of the deviſed eſtate in fee; with a 
power of appointment of the ſurplus reſerved to him by his of 
will, which had evident reference to a future diſpoſition, and 


deeds and the. will therefore were not conſiſtent as they are in 
this caſe; Lord Lincoln at the time of making his will had not 
his marriage in contemplatien, or the ſubſequent: diſpoſition. of 
his eſtate in conſequence thereof; but the will and the deeds are 


: 
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to ſtand together. The otly point of ſimilitude between the two 
caſes. is, that in both the parties took back an eſtate to them and 
their heirs till the marriage: but in Lord Lincoln's caſe as the 
marriage did not take effect he died ſeiſed of that baſe fee which 
Was a different eſtate from that which he had deviſed; whereas 
here the baſe fee was put an end to by the marriage, which remitted 
Sir 7. Cave to his old eſtate, ſuppoſing it to have ever been out 
of him for an inſtant. And this! is like the caſe put by Lord Holt in 
 Buckinbom v. Cook (a), that if a man is diſſeiſed and afterwards 
deviles, and then enters and dies, the entry remits him to his 
former eſtate. The next is the caſe of Arthur v. Bohenham (3), 
though that did not turn on the queſtion of revocation, whereia 
Lord Ch. J. Trevor is ſuppoſed to have ſaid, “that the law 
requires a continuance of the ſame intereſt that the deviſor had 
at the time of making the will to remain unaltered even to 
the time of his death ; for: that any even the leaſt alteration of this 
intereſt is an actual revocation of the will.” But the inſtances 
put by him do net ſupport ſo general a poſition.: they are thoſe of 
tenant in tail obtaining the fee-ſimple by ſine and recovery, and 
tenant in fee enfeofling another to the uſe of himſelf in fee. 
« And 72 (ays he,) it was adjudged i in Lord Lincoln's caſe, though 
6 Jo ſmall an alteration was in the eſtate.” But nothing of that 
kind appears in the -deciſion .of Lord Lincoln's caſe, where the 
alteration made was very conſiderable, and ſhewed an intention to 
revoke; as in Pollen v. Huband (ec), which was properly holden a 
revocation, becauſe by the deed .of releaſe the deviſor did not 
take back the ſame fee, but merely a power of appointment 
by deed or will, evidently referring to a future will to be made. 
The next caſe principally relied on is that of Parſons v. Free- 
man (a). There Freeman, being entitled by marriage articles to 
an equitable eſtate in fee in conſequence of his promiſing to 
do certain acts for his wife's benefit, deviſed the ſame; but 
afterwards failing to perform his part came to a new agreement 
with his wife, in conſequence of which they ſuffered a recovery 
of her-eſtate and ſettled it to different uſes, he taking the eſtate 
ſubject to their joint appointment inſtead of an abſolute fee. 
There is no-reſemblance therefore between that caſe and the preſent 
as, to the e point decided: But Lord Hardwicke there 


(a) Holt's R. 262, 5805 | (e) 1 ns Ca. Abr. 412, | 
1 (5) 11 Med. 157, 8. Fitxg. 241 2 s | (4) 3 Ark. 741, and Wil. 308. 
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partial purpoſe, vid. what is ſaid by Lord | {c) Ambler 224. S. C. 


CASES, IN MICHAELMAS TERM 


* upon the caſe put in 1 Rol. Abr. 615. that where a man 


makes a feoffment to the uſe of himſelf in fee, ſtill that is a re- 
vocation; which he fays 1 is a prodigious ſtrong caſe, and gives the 


reaſon 5 it that the conſtruction muſt ariſe from a preſumed in. 
tention to revoke. The ground of application therefore fails in 


the preſent caſe, where there is an apparent intention to the con- 
trary. And it is remarkable that Lord Hardwicke did not put 
that caſe on the ground now contended for of a momentary ſeiſin 
in the truſtees, Again he is made to ſay in the report of the caſe 
that if the conveyance or recovery be for a particular (a) 


purpoſe, there it is no revocation ; till leſs then ought this to be 
ſo conſidered, when the deviſor meant that all the inſtruments 


ſhould ſtand together, and that there ſhould be no revocation even 
in part. The caſe of Sparrow v. Hardcaſtle (b), alſo relied on, is 
as little in point.' It was there decided that a conveyance of an 


advowſon in fee to truſtees was a revocation of a prior deviſe of 
ſuch advowſon ; but there the truſtees themſelves took a beneficial 


intereſt under the deed, and the ſubject-matter itſelf was conveyed 
away, What is there and-alſo in Ambler (c) ſuppoſed to be 


{aid by Lord Hardeicke, that any alteration or new-modelling 
will make it a different eſtate and operate as a revocation, is 
evidently taken from the words of the reports in 11 Modern and 


Fitzgibbon, That poſition in its full latitude certainly cannot be 


ſupported, and it is not warranted by the Lord Chancellor's note 
of Lord Harawicie's judgment; though it may be true that any 


new-modelling which makes it a different eſtate will amount to a 
revocation : but here was no new-modelling of the eſtate to that 


purpoſe; Sir T. Cave after the marriage was ſeiſed of his old eſtate; 


the acts which took place ſubſequent to his making his will were 
in his contemplation at the time, and the diſpoſition which he made 
was conſiſtent with the ſubſequent deeds. Darley v. Darley (d) is alſo 
relied on; where tenant for life, with remainder to truſtees &c, re- 
mainder to himſelf in fee deviſed, and afterwards by leaſe and releaſe 
gonveyed the ſame premiſes to truſtees in fee to the uſe of the re- 
leaſees in fee, and by indenture executed five weeks afterwards he 


declared the intent of the releaſe to be to make a tenant to the præ- 
cipe to ſuffer a recovery; which was holden to be a revocation, But 


there it was immaterial what the uſes were declared to be; for du- 


(a) It ought to have been a particular (5) 3 Ath. 798. 


Chancellor in Brydges.v. The Ducheſs off (4) 3 Fil/. 6. 
Chandos, 2 Fez, Jun. 43 ½2. 
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ring all the intervening period the whole eſtate which he had deviſed 1797. 
was conveyed away. Laſtly came the caſe of Brydges v. the 3 5 
Ducheſs of Chandos (a); in that it appeared that there were mar- N bm 

riage articles by which the Duke covenanted to ſettle his eſtates in ME 
a particular manner; he afterwards made kis will, confirming the 
articles; and then in purſuance of his covenant by leaſe and releaſe 
conveyed the ſame eſtate to truſtees and their heirs for the pur- 
poles of the ſettlement : but the ſettlement ſo far differed from the 
articles that it was agreed that it could not have relation to 
them; for by the articles the Ducheſs, who was the. deviſee, was 
to have her dower, and by the ſettlement ſhe was to have a certain 
rent charge : the iſſue alſo took a different intereſt under the ar- 
ticles and under the ſettlement ; it appeared therefore that the 

will and the ſettlement were inconſiſtent with each other, and con- 
ſequently the latter muſt neceſſarily operate as a revocation of the 
former. Lord Chancellor in pronouncing his decree relied upon 
this diſtinction; for, ſaid he (5), “ in all the caſes where the 
ſubſequent deed is held no revocation, it muſt be upon this con- 
dition at leaſt that the deed and the will are not totally inconſiſtent 


1 
8 


3 with each other; according to Gra, Fac. 49. where the determin- 
8 ation turns upon this, that the deed ſhall not revoke the will ſo 
'F far as it ſtands with it.” Upon a review of all the caſes of revo- 
e cation of wills by ſubſequent inſtruments it appears that they were 
te Z founded either on a legal preſumption of an intention in the de- 
y E viſor to revoke, not rebutted by an expreſs intent appearing to the 
—_— contrary ; or where he took back by the conveyance a different 
at ee tctate from what he had at the time of making his will; or that 
e; the very eſtate deviſed was conveyed away; or as in the laſt caſe 
oh where preceding articles were referred to and confirmed by the 
de will, yet the ſubſequent ſettlement was inconſiſtent therewith, ſo 
lfo that the two could not ſtand together; none of which grounds 
1 apply to the preſent caſe. Then as to the authorities in favour of 


the deviſee, they referred to, 1ſt, Williams v. Owens (c), where by 
marriage articles the huſband ad to convey to the uſe of 
himſelf for life, remainder in truſt to ſecure an annuity to his 
wife, remainder to truſtees to raiſe portions, remainder to his ſons 
and daughters ſucceſſively in tail, remainder to his own right heirs ; 
afterwards he deviſed upon condition that he ſhould leave no iſſue; 
and afterwards conveyed to truſtees in fee in purſuanee of the 
articles. This was holden to be r becauſe the de- 


(a) 2 Per. Jun, 417. (%) 2 Ve. Jun. 434. 00 2 Veg. Jun, 595. 
1 . viſor 
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„ TASES IN MICHAELMAS TEAM 


viſor had in equity the ſame equitable: eſtate at the time that he 


made the will as afterwards, though he afterwards parted. with 


the legal eſtate. ad, The caſe of a deed of partition net being a 


revocation of the will of a tenant in common is ſtrongly in favour 


of the preſent. 3d, Ri/ley v. Baltinglaſs (a), and Ath, aye v. 


Kidby (6), which is recognized in Swift v. Roberts (eh. 
in Tickner v. Tickner (d) it was holden that, where the r 5 


partition ſo far altered the eſtate as to let in a power of appoint: 
ment, it operated as a revocation. Thoſe caſes ſhew that where 


the fee comes back differently modified to the party the deed 


operates as a revocation of a prior will, otherwiſe not; and yet 


in the caſe of Luther v. Kidby. the ſame ſort of conveyance 


was mate uſe of which it is objected in this caſe amounts to 
1 revocation : the -whole eftate was equally out of the Party; 


and yet becauſe the Court ſaw that it was for a particular pur- 


poſe, they held it no revocation. On the other hand it was 


kolden a revocation. in Tichner V. Tichner becauſe there Was an 


tenen manifeſted to revoke the teſtamentary diſpoſition. 
It is in vain to attempt to explain away the caſe of the parti- 
tion on the ground of the form of the old writ of partition (e 2) 
at common law, by which no eſtate was conveyed out of the 
party; for at this day the form of conveyance. is the ſame as (it 


18 now contended) works a revocation. Beſides the general ar- 


guments which apply to the whole caſe, the Lord Ch. Juſtice of 


the Common Pleas took a diſtinction as to the Swinford eſtates 


grounded on Hoag bin, on v. Wood ( F), that where a man. deviſes | in 


fee, and afterwards creates only a term, that ſhall not 'operate as 2 


revocation. That being the general principle of law, the queſtion 
18 whether the mere inſtrumental mode of carrying that Intent 


into effect will make a difference in the legal conſequences, :: if 
the intent in this caſe had been carried into execution by a common 
law conveyance, it is clear that it would only have been a revoca- 


tion pro tanto; then 'can the form of conveyance by leaſe. and 
releaſe alter the law (g)? But it cannot be ſaid here even to be a 
revocation pro tanto, becauſe the eſtate is deviſed ſujet to the 
 pointure ; and therefore as to ſo much of the eſtate it never was 
deviſed at all, which makes this caſe ſo much the ſtronger. And 


even if the Court would imply a revocation from a mere naked 


(a) 7. ES 8 Pin. Air. 144.21. 6. (le) Vid. Fitzh. V. B. 142. 


(8) 3 P. Wnms. 170. u. 8 Vin. 148. . zo. (f) Cro. Car. 23. Vid. 1 Rol. Abr. 616. | 


(c) 3 Barr. 1491. 


| (8) Vid. 3 At“. 749. 
. Cited in 3 4th. 742. 


feoffment 


S 1 - \ —_— l 3 0 =_ TI 
I SEN et Od ISAS, 2 A NY 8 WE II op N N * WAL _— i, the N ER GW I 
R 3j % 6O ̃¼¼ . as Ned ante ont 
r ß ß TINY 9 1 
» 5 oO ak ge a n . e eee, , er LL OI OO TICS « Ge F g 
CAR A, LT RS. PS \ 8 n 0 — 2 — 2 F IRE Sos EOS 5 * 5 * 1 
r £4 5 $ - Des * * MST 

= DN. CY TAN 1 - .- > 
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feoffment after a deviſe, though the feoffor took back again the 1797. 

by ſame eſtate, where no other reaſon appeared for ſuch an act, yet Wan 

they have never gone that length where there did appear a parti= againg 

_ cular reaſon for the act, and where the intention not to revoke ddd, 
was apparent upon the face of the inſtruments. 


For the defendant it was argued, that if this were a new w queſ- 
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| tion and the Court were only to look to the intention of the ö 
| deviſor, it might be a caſe of difficulty, but that after the various | 
| authorities which are to be found in the books upon the ſubject | 
| there could be no doubt that the deeds operated as a revocation of | 
| the antecedent will. The rule is laid down generally that where 1 
f a perſon ſeiſed of an eſtate deviſes it, and afterwards conveys 1 
} away his whole intereſt, though but for an inſtant, and though he I 
; takes back the eſtate to the ſame uſe as before, or though the old A 
7 uſe reſults to him again, ſo as to deſcend in the ſame line as before, I 
ſtill it operates as a revocation of his will ; becauſe the convey- 9 
i | ance deſtroys the ſubje& matter of that upon which the will was to [ 
1 have operated. For in order to give effect to a will of lands it is not 

; enough that the deviſor dies ſeiſed of the ſame lands which he had 

: | deviſed, but he muſt die ſeiſed of the ſame eſtate in the ſame lands. 

1 Any queſtion therefore of intent, or any conſideration. whether 

1 the inſtruments are conſiſtent or not, is quite beſide the purpoſe; 

® for the law does not permit a man to diſpoſe by will of an after- 

K purchaſed real eſtate, be his intention to that purpoſe expreſſed 

ever ſo plainly. The general rule abovementioned is laid down in 

1 all the books upon the ſubject, beginning with the authority of 

* Rolle which has been referred to. Before the ſtatute of Uſes if one 

C ſeiſed in fee deviſed, and afterwards made a feoffment, and took 

& back a fee, that muſt neceſſarily have operated as a revocation; 

If for though he took back the ſame land. by a ſimilar title, yet he- 

did not take back the ſame eſtate. That is not diſputed. The 

5 ſtatute of Uſes certainly raiſed a queſtion upon this ſubject, which 

= firſt occurred in Montague v. Jeffries (a), and was afterwards 

- 2 determined. in favour of a revocation {improperly ſo called) in 

the - Difeer v. Diſter (). It is ſtated in two different paſſages in Rolle. 

"A In the firſt place 1t was holden to operate as a revocation where 

nd the feoffor takes back the old eſtate which he had before; and in 


ied E 5 the other where he takes it back ſubject to an eſtate for life in the 
925 = wife, which may be faid to be only for a a ſpecial purpaln 3: in x both 


(a) 1 Kol. Abr. 615, 21 1. and 616, 2. 2, "I 3 Lov, 18. | 
Sor. ML: 1 1 


„ 1 OABRS IN MICHAELMAS TERM: 


1797, it is ſaid chat he takes back the eſtate as @ new Purchaſe, lt id oba 
"an jected indeed to this that it was only the opinion of Rolle againſt 
— againft. me judgment of the Court : but that opinion has been adopted as la 
1 Orwar ever ſince, by Lord Ch. J. Pemberton and the reſt of the Court 
in Difter v. Difler (a); by Lord Ch. J. Trevor in Arthur v. 
 Bokenham (b) ; by Lord Hardwicke in Parſons v. Freeman (e), and 
in Sparrow v. Hardcafile (d); by Lord Mansfield in two other 
_ caſes (e); and lately by Lord Chancellor Loughborough in Bryages 
v. The Ducheſs of Chandos 7 ). And the authority of Lord 
Mansfield is the ſtronger, becauſe he thought the principle, by 
which he held himſelf bound, was very objectionable. The cafe of 
Difter v. Difter (a) was where a recovery ſuffered by tenant in tail 
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was holden a revocation of a prior will. This was endeavoured to 


be anſwered by ſay ing that the eſtate was thereby completely altered, 

and he took back a different eſtate from what he had before: but 

that in ſtrictneſs is not fo, for the recovery does not in legal 
contemplation deſtroy the eſtate tail, but the iſſue in tail and thoſe 
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claiming after are thereby barred on account of the ſuppoſed re- 
compence in value recovered from the vouchee. A ſine indeed 
deſtroys the eſtate tail and lets in the reverſion. The general prin» 
ciple was alſo eftabliſhed in Lord Lincoln's caſe (z) ; but there iris 
ſaid that the ſettlement and the will were inconſiſtent, and that the 
former ſhewed an intention to revoke the will. That however is 
not the reaſon given in the books; but it is this general ground, that 
the party ſeiſed had by a conveyance {ubſequent to his will parted 
with the eſtate deviſed, though he took back the old eſtate by the 
lame conveyance. In Arthur v. Bokenham (b) Lord C. J. Trevor 
not only ſtates the caſe of a tenant in tail ſuffering a recovery by 
which a prior will of the ſame land is defeated, hut alſo. the caſe 
of a tenant in fee making a feoffment to the uſe of himſelf in fee, 
. which has the ſame operation, although: he takes back the fame 
eftate which he had before. That cannot be founded upon'any 
ſuppoſed intent of the party, but altogether upon a rule of | 
law, namely, that he has parted with the eſtate deviſed : his Lord- 
ſhip there ſays, that the fame intereſt deviſed muſt remain in the 
deviſor to the time of his death, and that wy the leaſt alteration 


2 — n 2 * , 1 — 
8 2 r — mV e 


| (a) 3 Lev. 108. 5 | | 5 (e) Roe v. Griffthe, 1 . 5 1 


(5) Fitzg. 241, 11 Med, 157, 8. Dos v. Pott, Dougl. 722. 

(e) 3 4th. 741, | %) N. Jun. 47. 

(4%) Jb. 798. 24 I) Show, P. C. 154, 1 Hh. c A 
| | ' 411. 2 Freem, 202, 
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of the eftate is-a revocation of the will. 
the doctrine is not ſupported by Lord Lincoln's eaſe to which he 
refers: but Lord Trevor was referring to the principle and not 
to the particular caſe; and his opinion is entitled to more weight 
in this particular as he was conſidered by Lord Hardwichke to be 
a very liberal Judge. But the ſame doctrine was holden by Lord 

Camden in Darley v. Darley (a), though he was as much diſ- 
ſatisfied with the rule as Lord Mansfeld expreſſed himſelf to be in 
the caſes before alluded to. But if Lord Lincoln s caſe had turned 


merely on the ground of an intention to revoke, Lord Mansfield 


could not have objected to it on the ground of it's being a ſhock- 
ing abſurdity, repugnant to feeling, and founded on nice legal 
ſubtlety. He evidently conſidered that the deciſion was founded 
upon the ſtrict technical rule of law, in oppoſition to the intent 
of the party. Lord Hardwicke adopted the ſame rule in Parſons 
v. Freeman(b), and in Sparrow. v. Hardcafile (c). In the latter he 
ſaid, © that the eſtates muſt remain in the ſame plight and unaltered 
“ to the time of the teſtator's death; for any alteration or 
„ new-modelling will make it a different eſtate and occaſion a 


“different conſtruction at law, unleſs in ſome excepted caſes.” 
Theſe exceptions he afterwards ſtates to beconfined to mortgages and 
other ſecurities for money and to conveyances for raiſing money 

It has even been holden 


to pay debts and to the eaſe of a partition. 
that a recovery ſuffered to confirm a will is a revocation (4); 
which is decifive to ſhew that the intention of the deviſor can have 
no operation againſt the rule of law. 
eſtabliſhed in the caſe of Brydges v. The Ducheſs of Chandos (e), 


As appears in the note of Lord Hardevicle's opinion read by 


Lord Chancellor, where he ſaid; 


tion would have ſaved the revocation it would have prevailed 
in Lord Lincoln's caſe. 


of Chandos it was not diſputed but that the fubſequent con- 


veyance in fee to truſtees operated as a revocation of the prior 


will at lav7 : but it was contended that inaſmuch as if one having 


an equitable eſtate deviſes, and afterwards takes the legal eftate, 


that will not operate as a revocation ; ſo if one having a legal 


eſtate ſubject to equitable articles, by virtue of which he would 


in equity be confitſered ny . UNVEILS 2 EUN clans, deviſes, 


— 


(a) 2 37” 276. and 13. in margin. 
(5) 3 Atk. 74. 
(c) 1b. 798. 


(4) 3 4th. 803. 
(e) 2 Vex. Jun. 417. 


To this it is objected chat 


The ſame principle was 


that if a particular inten- 


In the caſe of Brydoes v. The Ducheſs 
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No 1797. and afterwards conveys his legal eſtate in compliance with the 
8 articles, neither ſhall that operate as a revocation. It is true that it 
again: was one of the arguments relied on in anſwer that the ſettlement 
n was not in purſuance of the prior articles, but it was not the only 
or the principal ground of the deciſion, which was that the 

Duke by the ſubſequent conveyance had parted with the eſtate 

which he had before deviſed; and it was immaterial what eſtate he 

took back again. The caſe of Luther v. Kidby (a) relied on wag 

the caſe of a partition, which 1s admitted to be an excepted caſe, 

That was probably founded upon the conſideration that the party 

by proceſs of law might have been compelled to do the ſame thing 

which is now done by deed of partition, and that as his eſtate 

would not have been altered in the one way, it ſhall not be taken 

to be ſo in the other which was ſubſtituted for it. The exception 

however proves the rule; which has been conſtrued ſo ſtrictly, 

that where in Tichner v. Tickner (b) the eſtate was taken back with 

a very trifling alteration, it was holden to operate as a revocation; 

that being, as it was ſaid, a new- modelling of the eſtate by his 

own act, and not ariſing out of the nature of it. If therefore the 

queſtion of revocation in theſe caſes turns upon the ſtrict rule 

of law ariſing out of the alteration of the eſtate in the deviſor, and 

does not depend upon his intention, then whether the deviſe be 
contingent or not, or whether or not the intention expreſſed in 

the deed be conſiſtent with that in the will, it cannot make any 
difference in the legal conſequence ; for it is till an attempt to 

paſs an after-purchaſed eſtate by a will made before, which the 

wy does not allow, however plainly the party may have intended 

In Moor 789, the feoffment was to the uſe of the will, and 

3 certainly conſiſtent with it; and yet it was holden to 

work a revocation of the will. 

Lord KENTON Ch. J. We are now called upon to review a 
judgment given by a moſt reſpectable authority, the Court of Com- 

mon Pleas; and as it has been repreſented to us that there was a 

difference of opinion in that Court, I could have wiſhed to ſee an 

account of what paſſed there. 

I will not repeat the whole of this caſe, but merely obſerve 

one fact, that the marriage ſettlement, executing the articles, and 

on which the principal queſtion depends, limits the reverſion in 

fee to the uſe of Sir . Cave bis heirs and aſſigns for ever; 
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(a) 3 P. Was. 170. 2. 8 Vin. Ar. 148. (3) Cited 3 Ath. 742. 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
therefore the whole uſe is diſpoſed of 4 in ſome way or other. It 
has been ſaid in the courſe of the argument that the doctrine of 
revocations of wills under circumſtances ſimilar to the preſent i is 
not -bottomed in reaſon, and that it would be abſurd to permit 
it to prevail in this caſe: but if ſuch an obſervation were an 
anſwer to a rule of law, it might be applied with equal ſucceſs in a 
variety of other inſtances. On what foundation of reaſon does the 
whole doctrine of a common recovery ſtand, which takes away an 
eſtate, that the Statute de donis meant to be unalienable, from the 
iſſue in tail on the ground of their receiving a recompence in value 
from the common vouchee? But it is now too late to argue that 


common recoveries are not to be ſupported. Lord Northington, 


giving a hiſtory. of common recoveries, faid that when the tyranny 
of the great barons had paſſed the ſtatute de donis in order 
to make their poſſeſſions unalienable, the reluctant ſpirit of the 
times found means to elude its operation in a commercial 
country, otherwiſe it would have confined all the landed property 
in the kingdom in a few hands and would thus have taken away 


the rewards of induſtry. There are allo ſeveral. other rules which, 


however hard they may preſs upon certain individuals, are not- 
withſtanding the acknowledged law of the land. If a collateral 
warranty deſcended on a perſon without aſſets, he Was liable to 


be ſtripped of all his property by that rigid rule of law until the 


beginning of this century (a). And the rule in deſcents of 


excluding perſons of the half- blood ſtill Prevails. However it 


is ſufficient, in anſwer to objections to eſtabliſhed rules of law of 
this kind, to ſay ita lex ſeripta eſt, Thoſe who are confident in 


their ſuperior abilities may perhaps fancy that they could ere& a 


New ſyſtem of laws leſs objectionable than that under which they 
live: I have not that confidence in mine, and am ſatisfied by the 
deciſions, and ſeries of deciſions, of great and learned men on the 
rules of law under which the landed property of this country is 


now held; and it is my duty as well as my inclination to follow 


and give effet to thoſe rules. If I had not been fettered with au- 
| thorities, and could have indulged my wiſhes in this caſe, I could 
have wiſhed to give effect to the intention of the late Sir T. Cave, 
that the eſtates in queſtion belonging to the ancient family of Cave 
ſhould accompany the title: but if the rules of law will not permit 


that intention to be carried into execution, we muſt be governed 2 


| by thoſe rules, 
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that his knowledge of the law was moſt extraordinary; ke 


induſtry and abilities, and was in ſhort a conſummate maſter of the 


called upon in Sparrow v. Hardcastle to review the opinion he had 


better on this occaſion than refer to thoſe parts of his opinion that 


taken 3 the late Lord 1 piping them to the different 


' CASES IN MICHAELMAS: TERM. 


I will not go through all the caſes that have been cited-in the: 
argument, becauſe they were reviewed by Lord Hararvicke | in 
Parſons v. Freeman, and Sparrow v. Hardcaſtle, I am old: enough: 
to remember that great Judge, though but for a ſhort time, before 
he left the Court of Chancery; and the knowledge of thoſe who 
lived before me only fortiſied me in the opinion I formed of Him 


bad been trained up very early in the purſuit, he had great 


profeſſion. The firſt of thoſe caſes, according to the late N. 
Dunning's note, was decided on the 6th of May, M. 25 Geo. 2 
and the other in E. 27 Geo. 2. The former of theſe was not an 
opinion given by Lord Zardwicke on a ſudden, (for that indeed 
was not his practice) but after mature conſideration, and after the 
caſe had been argued by Sir D. Ryder, Mr. Murray, and other great 
men, who, had they been diſſatisfied with his opinion, would moſt 
probably have appealed againſt his decree. He was afterwards 
before given in the caſe of Par/ons v. Freeman ; and J cannot do 


ave e eb applicable. [His Lordſhip here read and commented 
upon ſeveral paſſages from the note (a) of that caſe, which was 


| arguments 


(a) © oh 59 v. HarDCASTLE, 6th May, 


E. 27 Geo. 2. 
* [ord Chancellor HARD, IKE. The 
general queſtion in this cauſe is, whether the 


deviſe of the advowſon of Addle, as part of the 


teſtator's real eſtate, has been revoked or not? 
and that depends on one ſhort fact. | 

« Cyril Arthington by his will dated 
28th July 1716. deviſed all his eſtate real 


and perſonal, without mentioning this ad- 


vowſon particularly, to truſtees &c.; by 
which he made his nephew Cyril Hard- 


_ cafile tenant for life with remainders over. 


After this by a codicil he revoked that diſ- 
poſition, and gave to his nephews C. 4. and 
C. H. jointly &c. 
codicil dated 21 Nov. 1723 he revoked the 


After this by a ſecond 


former codicil as to C. Aribington, and left 
the former deviſe to operate as to C. H. &c. 


On the ſame day he executed a grant of this 


ad vowſon of Addle to Sir W. Haculeſeuortb 


and others and their heirs; and it ſtands on 


the evidence that this grant was executed 


after the codicil. 


After this a deed of truſt 
T3 


| whereby the conveyance of the advowſon 


| ſhould be qualified to accept it on the firlt 


to reſign, 
that in caſe when the church ſhall firſt be- 


| reconvey on requelt, and in the mean time 


meet. A ſon of Jackſon has been preſent- 


was executed by Sir 1. e &e, 


was declared to be in truſt, that the truſtees 
ſhould preſent ſuch ſon of R. Fackſen as 


or any future avoidance, and if none ſhould 
be then qualified to preſent another perſon 
in the mean time, taking a bond from him 
And then follows this proviſo, 


come void, or on any future vacancy» 
Fack/on ſhould have no ſon, or one of his 
ſons ſhould be preſented and refuſe to àc- 
cept the ſame, the trultees were to ſand 
ſeiſed for the grantor or his heirs and to 


to preſent ſuch perſon as the grantor, or his 
heirs ſhould direct and ſor want of ſuch __ 
direction whomſoever they ſhould think 


ed, ſo that the truſt is performed; and now 
this bill is brought by the heirs of the 
grantor to have. conveyance. Whether 
or no they are enticed to it | muſt depend by 
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ſerving upon the excepted caſes, he ſaid that that of Luther v. 


—_— was law' and had gif been a _ From 


tke IO whether the will as to the ad- 


veyance, or whether any thing therein paſſes 
to the deviſee. 


«© To effectuate a deviſe the PAs prin- | 
ciples are, that at the time of making it 
the teſtator muſt have a diſpoſing capacity 


of mind, and an eſtate in the premiſes which 
he takes vpon him to diſpoſe of; and that 


eftate muſt remain in the ſame condition till his 


death, for any alteration, any new-modelling , 
of the eflate after the will, will be a rewoca- 


tion of it, unleſs in certain caſes awhich ſhall be 
mentioned. Such are the general principles, 


and the caſes ſupporting them are ſtrong. 
If a man make a will deviſing land, and 
after execute a feoffment to his own uſe, it 
is a revocation of the will, notwithſtandiog 


it is in point of law the old uſe, and will | 
deſcend ex parte paterna or materna as be- 


fore. So likewiſe a feoffment without livery, 
a bargain and ſale not enrolled, or any other 


im perfect conveyance will be a revocation, 


becauſe it imports an intention of altering 
the condition of the eſtate. So where after 
making a will the teſtator executes any legal 
conveyance it is à revocation, becauſe the 


eſtate is gone, and the will has loft the ſub. 


ject of its operation. Thus in the caſe of 
Ld. Lincoln v. Rolls, Egu. Caſ. Abr. 409. 


Edward Earl of Lincoln made a marriage | 
ſettlement on a perſon whom he never mar- 


ried or aſked to marry him ; though 
was a conveyance made for a. ſpecial 

poſe and he was 1n of the old uſe, it was 
determined by the Houſe of Lords to be 
a revocation of his will, Nay it has been 


carried ſo far that where a man after 


making his will, thinking he had only an 
eſtate tail, ſuffered a recovery to confirm 


at. 


« Thus far have the caſes gone, and the 


principles eſtabliſned by them have been 


relied on here, and are univerſally allowed 


to be law, without referring to the parti- 
cular caſes as they ſtand in the books. But 
the diſtingion taken here is that Mr. 1r- 
thington, by executing theſe inſtruments to- 
gether, intended them as parts of one act, 
whereby the whole fee was to be diſpoſed 


of; that the grant was defigned for a parti- 


cular purpoſe, viz. to create a truſt for the be- 


 nefit of a ſon of Jackſon, and /ubje# to that 


trust the whole eftate was to paſt by the will. 


And it has been contended that though the 


truſt was further declared to be for the gran- 


the will, it was holden to 0p a reyocation of 


the 


3713 


bad left it to retult, for in either cafe ſo 


by his will: but I find no authority for this, 
and I am of a different opinion. V a mar 
| ſeijed of à real eftate deviſe it, and after ton- 
| wey the legal eſtate though there be only a par- 
tial declaration of truſt, yet as he has granted 
the whole legal . it is a dating 4 the 


will. mT 
In the caſe of Parſons v. 3 1. 
25 G. 2. it has been ſaid that 1 declared it 
to be my opinion that if a man ſeiſed of a 
truſt eſtate deviſe the ſame, and afterwards 
take a conveyance of the legal eſtate, that 
| does not revoke the will. I did ſay io 
obiter, but as that was not the point in queſ- 
tion, I do not think myſelf concluded 
by it: I am however ſtill of the ſame 
opinion, and am, confirmed in it by a 
caſe in 1 Rol. Abr. 616. pl. 3., in which 
my Lord Rolle refers to M. 38 and 39 Eliz. 
B. R. The caſe referred to is plainly that of 
Montague v. Jefferys, and the plac. imme 
diately preceding this, vis. pl. 2. cites the 
| caſe of Montague v. Tefferys in that manner. 
This was probably allowed for law in that 
caſe, for it is probable my Lord Re/le had a 
further report of this caſe than any that has 
been publiſhed. There were two eſtates, 
the legal and the uſe; ſo that a man by tak- 
ing a conveyance of the dry legal eſtate had 
done no act to alter the beneficial intereſt. 
„The principal ground on which they 
put this caſe is, that this grant was only in- 
tended for a particular purpoſe, and. when 


_—_—.. 


intended to be altered but to remain as be- 


fore ; and this was compared to a mort- 
gage. A mortgage for years (ſay they) is 
at law only a revocation pro tanto; and in 
equity a mortgage in fee is the ſame as be- 
| Ing en act intended for a particular purpoſe, 
| and any other act intended for a particular 
Purpoſe muſt (it is contended) be conſidered 
inthe ſame light. Mortgages, to be ſure, have 
| been determined to be only revocations pro 
tanto : but do not find that the caſes war- 


ground. None of them are expreſſed to be 


purpoſe, except Vernon v. Jones, which Mr. 
Vernon te ports (2 Vern. 241.) with a quære; 
| | 5 | fer 


| tor and his heirs, it was the fs as if he 
vowſon in queſtion was revoked by the con- 
much of the truſt as remains in him will paſs 


that purpoſe was anſwered the eſtate was not 


rant putting theſe determinations on that 


determined on the foundation of a ſpecial 


41417 
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the beginning to che end of that caſe the docrine that Lord Hard. 
wicke wiſhed to eſtabliſh was this, that any alteration of the eſtate. 
or eohveyance to uſes after making the will, though the old uſe. 
remains, (which is the caſe here,) is in law a revocation of the 
will. Suppoſe "that in this caſe Sir 7. Cave had merely made a 
conveyance to the uſe. of. himſelf and bis heirs for ever; that 
would undoubtedly have operated as a revocation of his will: then 
can the other uſes, to which he conveyed the eſtate, make any alter- 
ation lt has been ſuppoſed in the courſe of the argument that 


the caſe of Brydges v. The Ducheſs of Chandos proceeded on 
equitable principles: but I know that the preſent Lord Chancellor 
meant by that deciſion to confirm the doctrine eſtabliſhed by Lord 
Hardeiche. I do not enter into the reaſons upon which all the 


cafes have been determined, becauſe the beſt rule is ſtare deciſis; 

but my opinion is formed upon the authorit J of all the caſes "Big 
the time of Lord Rolle. Such were the opinions of Lord Trevor, 
Lord 9 and Lord Man ee the latter of whom, though 


for as to Hall v. Dunch, (1 Vern. 429.) it 


was not ſaid that the eſtate was granted for 


revocation or republication. "Theſe caſes 


however are certainly rightly determined, 
for they are caſes. of ſecurities for money. | 
"The reaſon why mortgages, &c, are taken 
out of the general rule is this; it does not 
depend on the general ground inſiſted on at 
the bar of being conveyances for a particu- | 
lar purpoſe, but on the foot of being a fe- 
curity only. Whether-the mortgage be for 
years or in fee is all one in this court, they 
are alike conſidered as chattel intereſts; 2 
mortgage in fee goes to the executors (for- 
whom the heir is oaly a truſtee), ſopports 
no dower, and has no one property of a 
real eſtate, That being ſo, it is not at all 
inconſiſtent to ſay ſuch an inſtrument is no | 


revccation.; for the caſe there is no more 
than this; the teſtator ſeiſed of a real eſtate 
deviſes that real eſtate, and afterwards parts 


wich nothing but what is perſonal, | 
But to compare this with the preſent 
caſe. The grant here paſſes the whole legal 


eſtate; and the declaration of the truſt in- 
cludes the whole right of preſentation | 
{which is the profits of an advowſon).; ſo 


that not only the whole legal eſtate but the 
whole truſt is parted with; for if the heirs 
of the grantor do not think fit to nominate, 


the heir of the grantee on every avoidance «to this. opinion. * 


a ſpecial purpoſe, but it is doobtfol Whe- 
ther the. Court went on the point of a total 


: 


| 


termination need depend on ſuch a  nicery, 
| The caſes of this ſort do not depend on ſuch a 
general ground as that of being intended for 
a ſpecial purpoſe ; for (as Mr. Henley ſays 
very juſtly) zhere could not be a more Special 


caſe than that of Lord Lincoln. Lord Trevor 


takes up theſe conſiderations and the caſe 


of Lord Lincoln in -a . caſe that was men- | 


tioned by Mr. Noel in a book he cited 
(Fitzg. 241.) which I do not care to rely 
on as it is of no authority, though this and 


ſome other caſes are well reported in it; 


this particularly, for I bave a manuſcript 


| note of it; and I chooſe to rely on the | 
opinion of Lord Trevor, who had a freer 


way of thinking than moſt of the common 
law judges. 

« 1 am therefore of opinion thee the 
plaintiffs the heirs at law are entitled to this 


| advowſon, and muſt decree according, 


unlefs the defendant chooſes to try that fact 
of the priority of the execution of the co- 
dicil to the grant; for upon that it depends, 
and this fat is ſupported by the evidence of 
one perfon only, N 3vs ate his me- 
mory after 30 years, 

„ Pr. Arthington declived+rying it, fothe 


' — 7 


finding 


is to nominate whom be pleaſes. This 1 | 
take to be very material; for the deviſe, 
if he take it, muſt take it ſubject to that 
general truſt; not that I think this de. 


decree was afterwards Pronounced agreeably - 


IN THE THIRTY-EIGHTH YEAR OF GEORGE In. 


finding fault with former deciſions, thought himſelf fettered by | 
the authorities. I take it therefore that the law.of the land is now 
clearly and indiſputably fixed, if at any time it can be fixed, that 
here the whole eftate is conveyed away to uſes, though the ulti- 
mate reverſion comes back again to the grantor by the ſame inſtru- 
-ment, it operates as a revocation of a prior will. That being the 
law, I am bound {how unfortunate ſoever it may be in this caſe) 


to give my opinion in favour of the defendant; and conſequently 


the judgment given by the Court of Common Pleas muſt be af- 
firmed. | | 


ASHHURST J. The queſtion here is not whether Sir Thomas 


Cave intended to revoke his will, but whether, on the ſeveral facts 


appearing in this caſe, he has done any act, which the law ſays 


ſhall be a revocation of the will. The counſel who argue in fa- 
vour of the will cannot but own that the current of authorities is 
againſt them: and if they are ſo, and thoſe authorities are not of 
yeſterday only, but have the ſtamp of antiquity, and have been 
ſanctioned by the moſt reſpectable authorities almoſt down to the 
preſent times, that ſeems to me a deciſive reaſon why they ſhould 


not now be ſhaken. One would always wiſh that the law were 


certain upon all ſubjects, but it is more emphatically important that 


419 
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it ſhould be ſo in queſtions concerning real property. The deciſions 


of the law are the great landmarks for the ſafety and regulation 
of real property. And perhaps it is of leſs importance how the 
law 1 is determined than that it ſhould be determined and certain ; 
and ſuch determinations ſhould be adhered to, for then every 
man may know how the law is: and if individuals will indulge 


their own private whims, or will be ſo negligent as not to apply 


to thoſe who have the reputation of being the beſt verſed. in the 


ſcience, they themſelves are the moſt to blame. Now it is an 
ancient, clear, and well-known maxim, that in order to diſpoſe of 


an eſtate by will it is neceſſary that the party ſhould have the 
_ ownerſhip of the land in him at the time of making the will, and 
that there ſhould be a continuance of the ſame intereſt till the time 
of the death of the deviſor, when the will is to take effect. This 
was ſo determined a century ago in Fitzg. 240. and 3 Lev. 108. 
and followed by Lord Hardwicke, 3 Ath. 803. and by Lord 
. Mansfield, 4 Burr. 1960. ; where he ſays that if a man deviſes 
his eſtate and afterwards conveys it entirely away, though he take 
it back by the ſame inftrument or by a declaration cf uſes, it is a 


revocation; becauſe, as it is ſaid in the books, he has parted with 
Vor. VII. „ „ his 
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D caſe, Show. Parl. Caf. 1 54. Lord Mansfield, I admit, was not 


Goo tir 


againſt 
Orwar, 


from it now. This. f in my opinion gives the greater: weight to his 


the principle that they ought not to be ſhaken. If we were to over= 
turn them and ſet the queſtion at ſea again, and make it a mere 


and every different man might form a different ce e Stare de- 


| Friday, 
Nov. 17th, 


If a plaintiff 


conſent tothe 
defendant's 


being dif- 


charged out 
of execution 


on his under- 
taking to pay 
at a future 
day, he can- 
not after. 


| wards ſue out 
any execution on that Judgment i in the event of the defendant's not fulfilling his undertaking. 


diſapprobation of the principle might have its weight; but in 


opinion, declining to enter into a conſideration of all the caſes 


| cited, as the Lord Chief Juſtice had OT diſcuſſed the pos 


CASES IN MICHAELM A'S TERM 
And the ſame was. determined in Lord Lintol' 


his whole eſtate. 


pleaſed with the principle on which Lord Lincoln's caſe was deter. 
mined ; but he ſaid that the principle was ſo far eſtabliſhed by the 8 
caſe that it ought to be obſerved in future, and we muſt not depart 


Lordſhip s ſentiments ; for it ſhews how ſtrongly he was impreſſed 
with the idea of the danger of removing ancient landmarks in the 
law. If the authorities ſtood in equilibre, then his Lordſhip's 


truth the authorities are almoſt all on that fide. I ſhall not take up 
the time of the Court in going through all the caſes that have heen 
ſo fully ſtated, and which ſeem to me ſo firmly to have eſtabliſhed 


queſtion of 1 intention, there would be no fixed principle to reſt upon, 


ciſis is a ſafe and prudent maxim: then it is every man's own fault 
if he does not take ſuch advice as will be ſure to lead him right, 
and the perſons adviſing will have the means of doing it ; but if 
every thing is ſet afloat again, the ableſt conveyancers may not 
be able to direct him. I have forborne to enlarge upon the parti- 
cular facts of this caſe which have been already fully ſtated; and 
if the principle is allowed, there can be 1 no doubt but the preſent 
caſe will be governed by it. 

GRosE J. and LAWRENCE ]. expreſſed themſelves of the Gs 


in ſo able a manner. 


Judgment affirmed, 


TANNER againſ} Hauk. 


K Gu defendant, having been charged in execution at the ſut 
of the plaintiff, was diſcharged on his undertaking to pay 

the debt at a future day; on non- payment of which at the day 
the plaintiff ſued out a fieri facias againſt him. 
Erſtine now ſhewed cauſe againſt a rule calling on the plaintiff 

to ſhew cauſe why the latter writ and the proceedings on it ſhould 
not be ſet aſide, arguing that the releaſe of the defendant was 


15 conditional, 


4 


m TIE RTT. ECT vian OF GEORGE m.. 


Conditional, 2 that as the lden, wal not been performed 
"the plaintiff had a right to ſue out another writ of execution. 
Cbambre, in ſupport of the rule, relied on the caſes of Vigers 


v. Aldrich (a), Jaques v. Withy (O), and Clark v. Clement (c), to 


ſhew that a releaſe of the defendant in execution under circum- 
ſtances ſimilar to the preſent concluded the plaintiff” s Tight to any 
execution againſt either the perſon or goods of the debtor on the 
ſame judgment; adding that the plaintiff was not without re- 
medy, as he might now ſue the defendant on the agreement; 
and that there was only one caſe in which the plaintiff can retake 
a defendant who has been once in execution, namely, che caſe of 
an eſcape. | 

The Court ſaid that the caſes cited proceeded on this ground 
that it was conſidered that the plaintiff received a ſatisfaction in 


law by having his debtor once in cuſtody in execution; ane on 


the authority of thoſe caſes they made the We 115 
Rule abſolute. 


(a) 4 Barr. 2482. (3) Ante, 1 vol. 5 57 (e) Ante, 6 vol. 525. 


AcGuiLar and Others again Ronporss. 


HIS was an action of aſſumpſit brought to recover a return 
of premium on a policy of inſurance. The faQs, which 


were all admitted, were ſhortly theſe. On the 20th of Fune 1796 


the defendant underwrote for 200 J. a policy on the freight in 


the ſhip, called the Factor, at and from Jamaica to London, war- 
ranted to ſail on or before the 26th of July 1796 with convoy 


for the voyage at the rate of ten guineas ßer cent., to return 
21. per cent. if ſhe ſailed on or before the 1 of Fuly 1796, 

and arrived.” Afterwards by a memorandum indorſed on the 
policy, 15th of Auguſt 1796, and ſigned by the defendant, it was 
agreed in conſideration of ten guineas per cent. additional pre- 
mium that the warranty of ſailing with convoy ſhould be annulled, 

and the defendant undertook to return 10, fer cent. © if the 
ſhip failed with convoy and arrived.” The ſhip failed from 
Jamaica on the 26th of July with convoy, but ſeparated in bad 
weather and was captured on the 26th of October by a French 
ſhip, recaptured by a king's ſhip on the 5th of Nov., and carried 
into Cork where ſhe was delivered up to the owners on paying 
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Monday, 
Nov. 20th, 


The inſurer 
on freight 
agreed to re- 


turn part of 


the premium 
« if the ſhip 
failed with 
convoy and 
arrived ;"? 
held ab. the 
aſſured were 
entitled to 
that return, 
the ſhip hav- 
ing ſailed 
with convoy 


and arrived, 


though ſhe 
had been 
captured and 
recaptured 
and the aſ- 
ſured had 
been obliged 
to pay for 


| ſalvage. 
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; 31 147. 7d. fer cent. for ſalvage ; and afterwards ſhe 1 
at the port of London with her cargo on board. The defendant 
paid into court 194 9% 2 d., the amount of. the IG on 


the 200 J. 


A verdict was taken for the plaintiffs; to ſet aſide is" a rule 
niſi was obtained on a former day. This caſe now came on to 


be argued by Gibbs and Park for the plaintiffs and Erftine and | 


Giles for the defendant. 


For the plaintiffs it was contended that they were entitled to 
a return of the auditional premium, inaſmuch | as the ſhip had 


ſailed with convoy and had arrived in port. | 
The defendant inſiſted that the evident meaning of the parties | 
in making the memorandum, was that the additional premium 
ſhould not be returned unleſs the ſhip arrived free from 27 occa- 
ſioned by the enemy. And, to ſhew that a bare arrival would not 


alone be ſufficient to entitle the plaintiffs to a return of the pre- 
mium, they put the caſe of a ſhip being inſured to a neutral port 
2nd being taken by an enemy on her voyage and carried by the 


enemy into that very neutral port, in which caſe the ſhip would 


arrive at her port within the words, but (as they inſiſted) not 
within the meaning, of ſuch a memorandum. 


Both parties relied on the caſe of Szmond v. Boydell (a), ben it 


was holden that the ſhip arrived within the meaning of a ſimilar 


memorandum, though ſhe had ſuſtained a loſs occaſioned by a ſea | 


rifk ;) the plaintiffs on thed etermination itſelf, and the defendant on 


particular expreſſions uſed by Lord Mansfield in giving his opinion. 
Lord KenyoN Ch. J. Although my opinion fluctuated during 


the courſe of the trial, for the caſe of Simond v. Boydell was not 

fully ſtated there, at laſt I formed an opinion favourable to the 
plaintiffs' claim, which after reconſidering the caſe I ſee no reaſon 
to alter. I agree with the defendant's counſel that every arrival 
of the ſhip at her port of deſtination would not be an arrival 


within the fair conſtruction of this memorandum ; tuch, for in- 


ſtance, as an arrival in the poſſeſſion of an enemy at a neutral 


port, ſuppoſed by the defendant; or an arrival at her port in 


England as the property of other perſons after a capture. But 


in order to ſatisfy the meaning of the memorandum it ſhould be 


ey : ; 06 55 
an © arrival at the deſtined port in the courſe of ber voyage ; 


and in this caſe I think the ſhip did arrive at the port of London 
in the courle of her voyage. It is now too late to controvert the 


(a) Dougl. 268. 
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authority of Hamilton" v. Mendes (a), even if we were diſpoſed 


ſo to 40, which I am not, where it was holden that though the 


aſſured. may abandon on hearing of a capture, yet if they do 
not abandon and the ſhip be afterwards recaptured, it muſt be 


conſidered as if the had never been out of the poſſeſſion of the 
owners. It is eighteen years ſince the caſe of Simond v. Boydell 
was decided: that caſe muſt be well known in the commercial 
world; and if the parties in this caſe had intended to make an 
agreement different from that which the words uſed in this me- 
morandum import, they would have added after arrived © ſafely 
from the enemy, or ſome words to that effect. But the words 
here uſed are not equivocal; and we ought not to depart from 
them; it would be attended with great miſchief and incon- 
venience if in conſtruing contracts of this kind we were not to 
decide according to the words uſed by the contracting parties. 
Suppoſe this queſtion had ariſen on a contract under ſeal, and 
an action of covenant had been brought, aſſigning as a breach 
the non- arrival of the ſhip at the port of London, the anſwer 


, 


423 
2797: 
TANNER 


again 
Has UE. 


that in fact the ſp did arrive there in the courſe of her voyage 
would have been deciſive. And if ſo this memorandum muſt 


receive the ſame conſtruction in this action. On the grammatical 
conſtruction of the words, which is the ſafeſt rule, to go by, I 
am of opinion that the verdict ought not to be ſet aiide. | 


 GRosE J. (5) and LawRENCE J. expreſſed themſelves of the 


fame opinion. 


3 Rule diſcharged. 
(a) 2 Burr. 1198. ? 


| (5) Mr. J. Aßoburſt was abſent on this day and the remainder of the term. 


Borhu and Others againſt STERLING and Others. 


1 T* plaintiffs declared upon a bill of exchange dated 17th 
February 1796, drawn by the defendants upon Meſſrs. 
Down, Thornton, and Co. payable to bearer for 24441. 14. 
which was refuſed payment by the drawees. It appeared that 
the houſe of Muilman. and Nantes, having agreed to lend the 
defendants their acceptance; had accordingly on the 15th Novem- 
ber 1796 accepted a bill of exchange of that date drawn on them 


whom they delivered it, 
ſubſequent holder for a 
ion receiving a negotiab] 


they cannot be permitted to object this circumſtance in an action 


Monday, 
Now. 20th. 


Where the 


drawers of a 


banker's 
check iſſued 


It nine 


months after 
it bore date 
upon a con- 
ſideration 


which after- 


wards failed 
as between 


* . 


them and the 


perſons to 


perſon R 2995 inſtrument after it is due is deemed to have taken it upon the credit of the 


on ſuch inſtrument, 
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ceived it, and ſubject to the ſame equities as between him and the party ſued 


| brought by a 
aluable conſideration and without notice; though by the general rule any per- 
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againſt 


erzalise. 


; would become due on the, 18th February 1797, which bill the 


.of enabling Muilman and Nantes to take up their acceptance when 
due, the defendants gave them the following check fler their 


Dobſon or bearer 2444. 145,  * Sterling, Hunters, and Co.” 


rupt before the day when their acceptance became due, in conſe- 


for a valuable conſideration, namely a precedent debt, the plaintiff; 
being at that time ignorant of the tranſaction between the defend- 
ants and Muilman and Nantes. The draft when tendered at Doun 


on the ſame day between an agent for the plaintiffs and one of the 


{meaning the acceptance above-mentioned) ; but they ſhould wiſh 


miſſion againſt Nantes; and that he had ſent the night before to 


ther indorſee muſt ſand in the ſame ſituation and ſubject to tbe 


Conſidèration as between them had failed by the non-PAyBINs x 


f 


117 . s N MIGHABLMAS/ TERM: 
1 the defendants for 24441. 145. at three months date, which 


defendants negotiated. And as a counter-ſecurity. for che purpoſe * 


bankers, upon which the preſent action was founded; 151 970 
6 Bart bolome ꝛv- Lane 1 "af : London 17th Febr wary. ibis a) 
« Meſlrs. Down, . 7 hornton, Free, and Cornwall, Pay Mr, 


Muilman died, and Nantes his ſurviving partner became a bank. 


quence of which the defendants were obliged to take up their bill 
drawn upon that houſe. In the mean time on the 2oth January 

797 before the death of Muilman or bankruptcy of Nantes, they 
had paſſed the defendants' draft on Down and Co. to the plaintiffs 


and Co.'s was refuſed payment ; and in a ſubſequent converſation 


defendants, the latter ſaid that it ought not to have been Preſented 
for payment, as they had paid it on a bill of Muilman and Nantes 


to pay this draft provided they could prove the bill under the com- 


the plaintiffs to defire a meeting in order to accommodate this 
buſineſs, and was ſorry they had not met as an accommodation 
might have taken place; and if the plaintiffs would prove under 
the eſtate of Nantes, they the defendants would endeavour to 
provide for the payment of this draft. The defendants affer wares 
refuſed to pay the draft. TOs | 

It was contended at the trial on the part of the defenilams that ; 
this was like the common caſe where a perſon takes a bill of ex- 
change from an indorſer after it has become due, in which caſe 


ſame equities as the perſon from whom he received it, according 
to the caſe of Brown-v. Davies (b) and Taylor v. Mather there 
cited. And that as in this cale Muilman and Nantes could not 
have recovered againſt the defendants on this draft, becauſe the 


(a) This was ſuggeſted by the defendants | for 1797- 
counſel to heve been ſo dated by miſtake (5) Ante, 3 vol. 80. 
CT | 


bei 


83440 


IN THE THIRTY-EIGHTH SRAR: OF GEORGE III. 


their acceptance, Fry neither could the plaintiffs recover who had 
taken the draft from Muilman and Nantes nine months after it was 
due; - Which circumſtance alone ſhould have induced them in com- 
mon prudence to have made inquiry concerning the occaſion of 
the draft being ſo long outſtanding. Lord Kenyon however was 
of opinion that it was a queſtion for the jury to decide whether 
the plaintiffs had received this draft bona fide and without know- 
ledge. of the circumſtances. under which M. and NM. held it; and 
if ſo, he thought, though not without ſome doubt, that the mere 


circumſtance of its being ſo long outſtanding at the time was not 
ſufficient to exonerate the defendants from their liability under the 


circumſtances of this Caſe ; ; whereupon : the jury found a verdict 
for the plaintiffs. | | 

oe rule Having been granted on a former day i in this term, 
calling on the plaintiffs | to ſhew cauſe why there ſhould not be a 
new trial on the ground that in point of law the taker of ſuch a 
bill or draft after it is due muſt ſtand or fall upon the title of the 


perſon from whom he received it; and chat here, as M. and N. 
could not have recovered on the draft under the cireumſtances, the 


plaintiffs could not be! in a better ſituation; 5 
GCarrow, Gibbs, Adam, and Park, now ſhewed cauſe inn che 
rule. And firſt, upon the general queſtion, they denied that there 


was any general rule of law limiting the negotiability of a draft 


on a banker: it was due at all times, as againſt the drawer, when 


the holder thought proper to demand payment. It was an appro- 


1 
2 8 
51 
, * 
* 


1797. 


Bor HM F, 
egainfi 


e 


priation of ſo much of the drawer's money in the hands of the 


banker to anſwer the draft whenever it ſhould be preſented ; ; and 
a perſon having given ſuch a draft could not without a breach of 
good faith withdraw the fund ſo appropriated. They admitted 


that the holder by keeping ſuch a draft i in his hands an unreaſon- 
| able time after it was given took upon himſelf the riſk of the 


banker 8 reſponſibility : but as to what was a reaſonable time, it 
Was à queſtion « of fact for a jury ; ; but no fuch queſtion could ariſe 


here, where the drawees remained ſolvent, and no loſs had accrued 
WW C45) 


to the fraß ers from, the laches of the holder. They contended 


further that a CALLED check was an inſtrument of negotiability 


notorious in the commercial World, and frequently paſſed from 
hand to hand long after it bore date. That ſtrictly ſpeaking it 
Was not due before it was demanded; and in that reſpect it dif- 


fered from a bill of exchange or promilory note which was made 


Payable on à particular day. That the caſeof Brown v. Davies (a) 


6 Ante, 3 yol, 80. 
e : Was 


5 | ö 
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' $597. was of chis latter deſcription} and Lord Kenyon in that eſe" lj: 


D ſented from the general doQrine laid down by Mr. Juſtice' Baz 
again) that the mere circumſtance of ſuch a note being over due War 


STERLING. 
ſufficient to let in evidence of ſatisfaction as between the maker 


and the perſon from whom the plaintiff received it without notice 
of any fraud : but his Lordſhip relied upon a circumſtance of ſuſ⸗ ; 
picion apparent upon the face of the note itſelf, namely, that it 
had been diſhonoured. So here, they admitted, that if it had 
appeared upon the face of the draft itſelf to have been a mere 
counter-ſecurity, or if any knowledge of the tranſaction as be- 
tween M. and N. and the defendants could have been brought 
home to the plaintiffs, that might have been a ſufficient anſwer to 5 
the action. But that theſe were all circumſtances proper for tha 
conſideration of the jury, as was admitted by Buller J. in Taylor 
v. Mather (a); and the jury having decided by their verdict that 
iy: plaintiffs were bonà fide holders for a valuable conſideration 
without notice, the Court would not diſturb their deciſion. They 
compared this to the caſe of notes of the Bank of England, or of 
country banks payable in like manner to bearer, which are ne- 
gotiated in common experience long after they bear date, without 
any objection of this kind having ever been ſuggeſted. And they 
ſaid that it would be of material prejudice to paper credit if boni 
fide holders of ſuch inſtruments were at all events liable to be 
turned round upon any defect of title in thoſe through whoſe 
hands they had paſſed. But, ſecondly, they contended that the 
plaintiffs were at leaſt entitled to retain the verdict under the par- 
ticular circumſtances of the caſe ; for it appeared that the defend- 
ants themſelves had iſſued this draft nine months after it bore 
date, and therefore they were eſtopped from objecting to its ne- 
gotiability on that account. And it was plain from the whole 
tranſaction that they intended at the time that M. and N. might 
negotiate it if they pleaſed; for they negotiated . M. and N.'s ac- 
ceptance for which this draft was given in exchange. The plain- 
tiffs were therefore eſtopped from contending that this was a fraud 
upon them, or that it was not according to the real underſtanding 
of the parties. That this was confirmed by the ſubſequent con- 
duct of one of the defendants; by which it appeared that before 
M. and N.'s acceptance became due they knew that their draft 
had been negotiated to the plaintiffs; and ſo far from conſidering 
themſelves as not liable to pay it, they aal engaged to do ſo | 
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(2) Cited ante, 3 vol. 80 
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if the plaintiffs would: -prove the amount under Nantes cominitiien; 
That theſe cuplataRences: at all events took this caſe -out of — 


general rule. 8 
Enſtine and Giles, * made there So. 1K, Whether 


Muilman and Nantes could have recovered in this action; 2dly, If 
not, Whether the plaintiffs can be in a better ſituation than thoſe 
from whom they received the draft; zdly, If not, Whether the ſub - 
ſequent promife could be of any effect. Firſt, Muilman and 
Nantes could not have recovered, becauſe the conſideration failed 
on which they had received the draft: it was given as a counter- 
ſecurity for their acceptance, and merely for the purpoſe of taking 
that up when it ſhould become due. It was therefore contrary to 
good faith in them to paſs it into any other hands for any other 
purpoſe. Secondly, The plaintiffs cannot be in a better fituation 


rule of law that whoever takes a bill of exchange or promiſory 
note after it is due takes it upon the title of the perſon from whom 


and the party who i is liable on the face of the inftrument, This 
rule grew by degrees from the neceſſity of the thing, from prin- 
ciples of public policy and convenience, and to prevent frauds 
which it was ſcarcely poſſible to detect in each particular inſtance. 


Buller that if there were any circumſtances of fraud in the tranſ- 
action, and the inſtrument came into the plaintiff” s hands after it 


to preſume that the indorſee was acquainted with the fraud. But 
between that caſe and the caſe of Brown v. Davies, a period of 
near two years, it was found that ſo many caſes had occurred at 
niſi prius, where although there was much ground for ſuſpicion 
it was impoſſible to procure legal proof of the fraud, that the 
Court conſidered it better for the furtherance of juſtice to adopt 
that as a rule of law, which before was conſidered more as a rule 
of evidence, namely, that where a bill or note was taken after it 
was due the party ſhould ſtand in the ſituation of the perſon 
from whom he received it and be taken to have notice of all that 
the other knew concerning it. This rule has ſince been adopted 
by Lord Kenyon in a late caſe of Good v. Coe at niſi prius, where 


conſideration three months after it was due; and it appearing 


(a) Cited in Brown v. Davies, ante, 3 vol. 83. 


In the caſe of Taylor v. Mather (a) it was ſaid by Mr. Juſtice 


For: 
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againſt 
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than Mwilman and Nantes. It is now eſtabliſned as a general 


be received it, and ſubject to all equities as between ſuch perſon 


was due, he always left it to the jury on the ſlighteſt circumſtance | 


the plaintiff had taken the note on which he ſued for a valuable 
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againſt 
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' CASES IN /MICHAELMAS TERM 


| that the note had been loſt by the true owners, and that the perſon 


from whom the plaintiff received it had notice of this, his Lordſhip 
held on the principle above-mentioned that the plaintiff was not 
entitled to recover. Then it was attempted to diſtinguiſh this caſe 
from thoſe by ſaying that this was a banker's check, and that ſuch 
ſecurities are due at all times whenever preſented. But it is in 
truth and in legal conſideration a bill of exchange according to 


the cuſtom of merchants; it is declared upon as ſuch, and could 


not have been declared on! in any other manner. And in the next 
place the time of its becoming due is within a reaſonable time 
after it bears date, and not at any diſtance of time. What that 
reaſonable time is was conſidered in Metca if v. Hall (a), and in 


Tindal v. Brown (b). In ſtrictneſs it ought to be preſented the 
ſame day if there be time and the parties live in the ſame place, 
or if not within the banking hours of the next day at furtheſt: 
if the parties live at a diſtance the draft ſhould be ſent by the firſt 
poſt. But though circumſtances may happen to excuſe a party in 
this reſpect of laches, of which the Court and jury muſt judge, ſtill 


however it ſhews that what ſhall be conſidered as a reaſonable 


time is not altogether at the diſcretion of the holder, as the argu- 
ment on the other ſide aſſumes; and at all events nine months 
muſt be admitted to be an unreaſonable time. Beſides, it is clear 


that the holder of a banker's check, not preſenting it in reaſonable 


time, runs the riſk of the banker's ſolvency ; for if the latter be- 


come inſolvent the drawer of the check would certainly be diſ- 
charged by the laches of the holder. This differs the caſe from 


that of bank notes and other caſh notes of private bankers, to 


which it has been compared, by keeping which the holder does not 
riſk loſing any part of the ſecurity by laches, there being only 
the drawers reſponſible for the payment ; and Lord Mansfield | ſaid 
in Hehn v. Adamfon (c), that while a promiſory note continues 
in its original ſhape it bears no ſimilitude to a bill of exchange, 
but the reſemblance begins when it is indorſed. There is 


another ſtrong diſtinction between the caſes; for bank notes and 


other like notes are negotiable, and are ſo conſidered by the parties: 
whereas a banker's check is not ſo conſidered, and whoever re- 


.ceives it in payment takes it on the credit of the perſon giving it, 


and not on the intrinſic credit of the inftrument itſelf. As to the 


argument that the draft ought in conſcience to be conſidered as ſo 


(a) Tr. 42 (720, 3. . R. (5) Ante, I vol. 1 ; le) 2 Burr. 676. 
15 a | 
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much money appropriated by the drawer to the uſe of the air 1797. 
in the banker's hands, the ſame conſideration might apply to ſave rare | 
the laches of the holder in general caſes of bills of exchange. again/ 


STERLING. 
But what the defendants contend for here is not that they were diſ- 


charged by the mere circumſtance of the plaintiffs' having taken 
the draft ſo long after it bore date, but that in conſequence thereof 
the plaintiffs ſhall be deemed by the rule of law to have had notice 
of the tranſaction between the defendants and Muilman and 
Nantes; and that the defendants may ſet up the ſame defence-in this 
action which they might have done if it had been brought by 
Muilman and Nantes, upon whoſe credit the plaintiffs took the draft. 
Thirdly, If by law the defendants were diſcharged from the pay- 
ment of this draft in conſequence of the conſideration having 
failed as between them and Muilman and Nantes, in whoſe ſitua- 
tion the plaintiffs muſt ſtand, then the ſubſequent promiſe to pay 
by the defendants, even if it could be conſidered as an abſolute 

one, is void, and cannot give a ground of action, as was holden in 
Bleſard v. Hirſt (a), and Goodall v. Dolley (o). But beſides, it was 
only a conditional promiſe, and the Plaintifts have not performed 
the condition required of them. 


Lord Kenyon Ch. J. The caſe of Brown v. Dirwiei came 
before me at niſi prius very ſoon after I took my ſeat in this 
court; and the grounds on which I then proceeded were ſuch as 
my own reaſon ſuggeſted to me at Guildhall, not being then much 

acquainted with the practice at niſi prius. I then thought that if 
a perſon gave a check on his bankers and meant to act honeſtly, 
he would not afterwards alter the ſtate of his accounts ſo as not 
to leave a ſufficient ſum. in his banker's hands to anſwer that de- 
mand, but that ſo much money ſhould at all events be appro- 
priated to the payment of the check; and if that were done, no 
inconvenience could poſſibly ariſe to any perſon; and I obſerve 
in a caſe in Lord Raymond (e) that ſuch was Lord Holl's opinion. 
But when that caſe was brought before this Court on a motion for 
a new trial, it appeared that there was a rule in ſuch caſes that the 
party taking a bill of exchange after it is due takes it ſubject to 1 
all the equity to which the party from whom he takes it is table At 
And I do not mean to call that rule in queſtion now; though W 
that caſe [ grounded my opinion on the particular circumſtances of 
the caſe, it appearing on the face of the bill that it had been diſ- 
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(a) 5 Burr 2670. (S) Ante, 1 vol. 713, (e) Mutford V, Walcot, 1 Ld, Raym. 575. 
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honoured; I thought that that diſtinguiſhed it from the general 


CASES IN MICHAELMAS TEAM 


caſe, and that diſtinction was not denied by the majority of 


the Court. tra; and not wiſh to ſet that nn afloat 


again. 
At the time of this trial I A there was a difference be. 


tween bankers' checks and bills of exchange, and that the rule 


adopted with regard to the latter did not apply to the former: but 
on further conſideration I do not think that that diſtinction is well 


founded. But the defendants' poſition that bankers checks are not 


conſidered by merchants as . negotiable inſtruments appears moſt 


extraordinary ; for this. very inſtrument, on which the action is 


brought, ſhews the contrary : it was made payable to Dobſon or 
bearer, and inſtead of being given to Dob/on, to whom it was pay- 


able in the firſt inſtance, it was immediately . to thoſe 
under whom the plaintiffs claim. „ 21 | 


Let us conſider the particular circumſtances of this 1 on 


which alone my opinion proceeds. The propoſition on which the 


defendants rely is, not that the plaintifts have not given a valuable 
conſideration for the check, nor that the bankers on whom the 


check is drawn had not aſſets in their hands to Pay it, nor that the 
plaintiffs when they took it conceived any doubt but that the de- 
fendants would pay it, but that they (the defendants) on the 15th 


of November 1790 lent this check into the world with it's own 


death-wound about it, and that it was not negotiable at all, TOY 


when it was iſſued by them: and after having perplexed the world 
with the confuſion of dates occaſioned by their own act, they now 


have the audacity to ſay in a court of juſtice that becauſe pay- 


ment was not demanded by the plaintiffs nine months before it 


was even iſſued by themſelves payment of the bill cannot be en- 


forced at all. But this is too groſs a fraud to be practiſed on the plain- 


tiffs, who are bona fide holders of the bill. The rule eſtabliſhed 
in Brown v. Davies and in the other caſe there referred to was 
framed to exclude fraud, and it profeſſed to be founded on grounds 
of juſtice. Whereas here the demand is founded in juſtice; and all 


the difficulty is occaſioned by the defendants themſelves who iſſued 
this bill with the objection, of which they now wiſh to take ad- 
vantage, appearing on the face of it: but I am clearly of opi- 


nion on principles of law as well as juſtice that it is not _ 


tent to them to take this objection. 
GROSE J. When this motion was firſt made 1 3 it 2 


queſtion of great importance as it appeared to break i in upon the 
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rule lald down in the caſes pefoired! to; but it now. turnt out that 
the particular circumſtances of this eaſe take it out of the general 
rule. 1 determine that the plaintiffs eannot recover would be 
permitting; the defendants to praQtiſe a groſs fraud. ; 

LawnENCE'].” 1 agree that this caſe depends on it's own parti- 
cular cireumſtances, and that it ought not to be governed by the de- 
ciſion in Brown v. Davies. It was evidently the intention of the par- 
ties that this check ſhould be a negotiable inſtrument; for though it 


was drawn in favor of Dob/on or bearer, it was immediately put into 


the hands of Muilman and Co. And when it is confidered that it 
was not iſſued until nine months after it bore date, it could not 


have been intended by the defendants that the date 'of the bill 


ſhould throw any difficulty on the holder. 
the intention of the parties that if Muilman and Co. paid their 
acceptance they ſhould be at liberty to paſs this check to whom 
they pleaſed; and if fo, it was not neceſſary for the plaintiffs 
to inquire how Muilman and Co. got poſſeſſion of the check. 


It was manifeſtly 


Born 
againſt 


STRRLI Ne. 


Therefore as between theſe parties the rule laid down in Brow: 
V. Davies does not apply, though I think it ought to obtain i in all 26h 


other caſes, and that it is not. infringed by a. determination. 3 in 


favor of the Plaintiffs 3 in this caſe. 


Rule diſch arged. 


 TaunToN againſt Cosy = | 


N replevin for taking the plaintiff” s cattle in a certain doſe 
called Hon s Eyott, the defendant avowed the taking under a 
demiſe of the locus ! in quo from the Warden and College of All- 
Souls, Oxford, who were ſeiſed in fee, to one Jachſon for twenty 
years from the iſt January 1788, and which Fackſon demiſed to 
the defendant for a year from 21ſt December 1 788, and ſo from 
year to year as long as both parties pleaſed, by virtue of which 
che defendant entered and was poſſeſſed at the time when he diſ- 
trained the plaintiff s cattle damage feaſant. To this the plaintiff 
pleaded in bar, that before the demiſe to Coftar Fackſop made his 
vill and appointed certain perſons executors, and afterwards on 
the 20th March 1 795 died, whereby the ſaid executors became 
entitled to the reſidue of the term, and that they ſold and aſſigned 
the ſame to the plaintiff, who being poſſeſſed of and entitled to the 


lame before the time when Ke; and ſix calendar months: before 
Vote OO '7'8 NV 


Tueſday, 


Mo. 21ſt. 


A tenant 


holding over 


after the ex- 
piration of 


his term can- - 


not diſtrain 
the land- 


lord's cattle 


which were 
put upon the 


pre miſes by 


way of tak. 
ing poſſeſ- 
ſion. 
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che 2 1ſt December 1796 gave the defendant notice to quit, Fee wy | 


fully might for the-cauſe aforeſaid &. Replication by the de- 
fendant that he ought not to be barred- &c, becauſe he did not 
quit or give up the poſſeſſion of the ſaid place in which &c. to the 


who aſked Williams Serjt. for the defendant whether it was poſ-. 


and entering the plaintiff” s houſe and expelling him, Pleaded as to 
the expulſion that he entered by virtue of a writ of execution and 
: aſſigned the plaintiff's intereſt to 7. 2, who aſterwards entered 


it is clear that the landlord could have juſtified under a plea 
of liberum tenementum. If indeed the landlord had entered with 


to enter upon the land at the expiration of the term. There is not 


CASES IN MICHAELMAS TERM 


of which the demiſe to him determined; after which the plaintiff 
entered into the locus in quo and put his. cattle therein, as he law- 


m 


plaintiff, or in any manner abandon the poſſeſſion of the ſame in 
purſuance of the notice to quit; but on the contrary continued to 
hold the poſſeſſion thereof after the ſaid 21ſt December until and 
at the ſaid time when &c., and from-thenceforth continually has 
been and Kill is in poſſeſſion of the lame, &c. _ To this there 
was a general demurrer, and joinder. 

Mood in ſupport of the demurrer was ſtopped by the Con 


{ible to ſupport the replication. i 
Williams Serjt. ſaid he could diſtinguiſh this caſe from ke 
v. Cole (a), where the ſheriff, to an action of treſpaſs for breaking 


&c. and peaceably and quietly expelled the lainti uf c. whereas 
bere it appears that the plaintiff entered upon the defendant's poſ- 
ſeſſion, and that the latter retained the poſſeſſion ſtill; ſo that if 
the plaintiff could juſtify his act in this caſe, it 8 diſpenſe in 
future with the neceſſity of bringing an ejectment where the party 
is entitled to enter againft another ho holds the poſſeſſion. 

Lord KEN TON Ch. J. The caſe is too plain for argument. 
Here is a tenant from year to year, whole term expired upon a 
proper notice to- quit, and becauſe he holds over in defiance of law 
and juſtice he now attempts to convert the lawful entry of his 
landlord into a treſpaſs. If an action of treſpaſs had been brought, 


a ſtrong hand to diſpoſſeſs the tenant by force, he might have been 
indicted for a forcible entry; but there can be no doubt of his riglt 
the lighteſt pretence for conſidering him as a treſpaller in this 
caſe ; and therefore there muſt be judgment for the plaintiff, _ 
GROSE J. and LAWRENCE J. concurring, 
Judgment for the plaintiff (8). 


(a) Ante, 3 vol.:292. 387, 8. the action of ejectment ſuppoſes tht 
() Vide Birch v. Wright, ante, 2 vol. ¶ defendant to be a treſpaſſer. 
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Dos on che Demiſe of LE CoMPERE axon Hicks N 


and Anat: 


1 gjectment for a manor meſſuages and Jang in the pariſh 
of Minchcombe in the county of Gloncefter, the declaration con- 
tained two counts, one laying the demiſe on the 25th March 1794, 
the other on the 3d June 1797. A general verdict was taken for 
the leſſor of the plaintiff at the trial; and a new trial was moved 
for and a rule to ſhew cauſe obtained on two grounds; 1ſt, (which 
went to both counts) that the leſſor of the plaintiff who claimed 
and was entitled to the premiſes under the will of Thomas Compere 
could not recover, not having the legal title in him, which was 
then outſtanding in truſtees under the will. 2dly, (which went. to 
the firſt count only) that while the premiſes were in the poſ- 
ſeſſion of Anthony Compere (brother of the deviſor) as tenant for 
life under the ſame will under whom the defendants claimed, he 
levied a fine, and the leſſor of the plaintiff whoſe right of entry 
was not thereby bound, not having made an actual entry 
before the 2d June laſt, could not recover upon the firſt demiſe 


Which was antecedent to that time. 
By the will of Thomas Compere in 17 37 on which the firſt 
queſtion turned, after won deviſes, he deviſed © his lands and 
* hereditaments in the pariſh” of Winchcombe &c. after the deceaſe 
&* of his wife to his father A. C. for life, remainder to John 
Compere for life, and from and after the determination of that 
eſtate unto truſtees and their heirs in truft to preſerve contin gent 
remainders from being defeated, and to make entries and bring 
ations Sc, neverthelę fe to permit the ſaid John Compere 10 re- 
cet ve the rents. and profits during his life; and from and after 


bis deceaſe, unto. the firſt and ther ſons of the body of the faid J. C. 


(e 
40 
ct 
CC 
cc 
cc 
x6 3 


te 


brother Anthony Compere (by whom the fine was levied) for life, 
and after that eftate determined unto the ſaid truftces and their 
heirs lo preſerve the contingent remainders in manner aforeſaid ; 


C6 
Ne 
-CC 


6c 


firſt and other ſons of his body in tail male ſucceflively, and for 
want of ſuch iſſue unto his nephew R. Auſtine for life, and 
after that eſtate determined unto the ſaid truſtees and their heirs in 
manner aforeſaid; then to the firſt and other ſons of his body in 


Cc 
<c 


Kc 


remainder, yet it ſeems that 2 remainder-man woſt make an aQual entry before he can maintain an 


TON 3 and where an entry is wy the demiſe muſt be laid after it. 


and to per- 


and after 


in tail male ſucceſſively, and in default of ſuch iſſue unto his 


other cir- 


and from and after the deceaſe of his brother A. Compere, to the 


«contrary in- 


8 tail 


433. . 


1797. 
— 

T ueſday, 
Nov. 2 iſt. 


Where after 
a deviſe to 
one for life 
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remainders, 
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nant for life 
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gave other 
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each eſtate 
for life he 
interpoſed 
the ſame 
eltate to 
truſtees and 
their heirs : 
held that 
this ſhewed 
his intent ts 
be, that the 
eſtates to 
the truſtees 
ſhould be 
confined to 
the lives of 
the ſeveral 
tenants for 
lives, and 
conſequently 
that thoſe in 
remainder 
took legal 
eſtates, there 
being no 


cumſtances 
in the will 
to ſhew a 


tent. Where 
tenant for 
life levies a 
fine, though 
it is no bar 
to thoſe in 
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againſt 


Hicks. 


— Copifgre. for life, then to the truſtees and their heirs in man- 


* ſon of LJ. Compere deceaſed for life, then to the truſtees and 


e of his body ſucceſſively i in tail male; 1. for want of ſuch iſſue then 
to the ſecond ſon of the body of the ſaid Thomas C. deceaſed 


*« firſt and other ſons of his body in tail male ſucceſſively, and for 
4 want of fuch Hue unto his own right heirs for ever.” He alſo 


tingent remainders from being defeated, and to permit the tenants 


determinations of the life-eſtates, but the deviſes over are upon the 


Rey” E. 10 MICHAELIAS #F RAY A 


5 tail male ſucceſſively ; and for want of ſuch iſſue unto his couſin 


« ner afore 905205 then to the firſt and other ſons of his body Tuc- 
« ceſltvely in tail male; and for want of ſuch iſſue unto the firſt. 


we their heirs in manner. aforeſaid, then to the firſt and other ſons 
«* for life, then to the faill truſices in manner aforeſaid ; then to the 


deviſed other parts of his eſtate in the ſame manner, interpoſing 
the limitations to truſtees to Preſerve. « contingent remainders after 
the determination of ſeveral other. eſtates for life, “to them and 
their heirs in manner aforeſaid,” except in one- inſtance, where 
the limitation to the heirs of the truſtees i 18 omitted, though it was 
to them in manner aforeſaid. | _ 
The leſſor of the plaintiff med under one of the Ingltatins 
ſubſequent to the deviſe to truſtees and their heirs, and to the life- 
eſtate to 4. Compere by whom the fine was levied. _ 4 
Plumer, Leycgſter, and Mills, ſhewed cauſe. As to the Gr ob⸗ 
jection; although the limitations to the truſtees are in terms made to 
them and their heirs, generally, without confining their eſtate to the 
reſpective lives of the tenants for lives, yet upon the whole of the 
will it appears plainly to have been the intention of the deviſor that 
the truſtees ſhould not take a fee abſolute, but merely conditional, ; 
ſo long as the eſtates for lives endured. This appears, 1ſt, becaule 
the purpoſe of the limitation is exprefled to be to preſerve the con- 


for lives to receive the profits during their lives. 2dly, The 
limitations to the truſtees and their heirs are upon the reſpective 


deceaſes of the tenants for life ; thereby ſhewing the meaning of the 

deviſor to be that the limitations to the truſtees and their heirs 
ſhould enure in caſe of the determination of the life-eſtates by any 
other means than by the deaths of the tenants for lives, and that 
in thoſe -events the deviſes over ſhould take effect. zdly, The 
deviſes over are of legal eſtates, and not merely to the uſe of the 
reſpective takers, as they would have been had the deviſor con- 
ſidered that the ſirſt limitation to the truſtees and their heirs ſill 
ſubſiſted. 4thly, If the abſolute fee were intended to be limited to 
the truſtees by the firſt deviſe to em, it would have been 
* Fo - unneceſſary 


1 : 4 4 
J „ 
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deviſe to the ſeveral tenants for lives. This was neceſſary to be 


the firſt were ſuperfluous; becauſe all the ſubſequent eſtates would 
have been equitable eſtates, and conſequently the contingent re- 
mainders would- have been preſerved without the repetition of the 


is conſiſtent with the words of the will as they ſtand and another 


therefore the meaning is as certain as if the words © during the l. ife 
* of the tenant for life” had been reſpectively inſerted after the 
deviſes to the truſtees and their heirs. It is true that in Boteler 
V. 2 ington (a), where the words *during the life of the tenant for 


to preſerve contingent remainders after an eſtate for life given, 
the Lord Chancellor decreed a conveyance of the legal eſtate by the 
ſurviving truſtee to the ceſtuy que truft after the death of the 
tenant for life: but that was in the caſe of a purchaſer, where the 


doubt of the Lord Chancellor; for his own opinion (65) was that 


at all events he was bound to ot the truſtee to join 1n the 
conveyance upon the prayer of him for whom the truſt, if any, 


v. Morris (c), where there was ſuch a general limitation to truſ- 


for life,” Lord Kenyon ſeemed indeed to conſider that the legal 
eſtate continued in the truſtees: but in that caſe there were no 


and in ſome events ſuch a conſtruction might be neceſſary to give 
effect to the power reſerved (4). As to the ſecond objection, re- 


that an entry was neceſſary to avoid it; and then according to 
Herrington v. en. ON the demiſe mull be laid after the 


(a) 1 Bro, Ch. Caf 72. 3 (e) fate 342. 
() But this does not appear in the printed (4) Vid poſt. 438. 
report. | (e) 2 Stra. 1085. 


Nr CO OS ol 


unneceſſary to have created the ſame eſtate again after each' cent 


done according to the plaintiff's conſtruction: but according to the 
defendant's conſtruction all the deviſes to the truſtees in fee after 


ſame deviſe ſo often to the truſtees. And where one conſtruction 


will have the effect of rendering many of the proviſions nugatory, 
the Court are bound to adopt the former. Upon the whole 


life“ were omitted after a limitation to truſtees and their heirs 


conveyance was required ex majori cautela, and not from any 


the truſtee had not the legal Mike but his Lordſhip thought that 


was created, in order to put the matter out of doubt. In Venables 


tees in fee, - omitting the uſual words © during the life of the tenant 
ſubſequent limitations, which ſhewed the intent to be otherwiſe, 


ſpecting the verdict being entered on the firſt count; that depends 
on the queſtion, whether the fine levied by Anthony Compere, the : 
tenant for life, had any operation: if it had, it muſt be admitted 


entry. 
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entry. But the fine of a tenant. for life is merely void, N 


' Goodright d. Hare v. Board and Fones (a) the general Principle 


was laid down from 9 Rep. 106. a. that a fine does not bar any 


eſtate in poſſeſſion, remainder, or reverſion, which is not deveſted - 


and put to,a right; and that if the party to a fine be in of a ſeiſin 
or poſſeſſion conſiſtent with the intereſt intended to be barred, the 
fine does not deveſt it, and therefore it is no bar. Now here the 
poſſeſſion of the tenant for life who levied the ſine ; was confiſtent 
with the eſtate of thoſe 1n remainder. 

Erſkine, Williams Serjt., and Abbott, contri. The queſtion i is not 
whether it were neceſſary for the purpoſe intended by the deviſor 


that the truſtees ſhould have taken a fee; but the Court muſt de- 


cide upon what he has expreſſed; and he has limited the fee to 
them in expreſs and technical terms. There is no inſtance where 
the Court have cut down an exprefs deviſe in fee to an eſtate for 
life upon a mere implication of intent. In ſome caſes, where an 
eſtate has been deviſed to a man and his heirs and in default of 


iſſue of his body then over, the Court have ſaid that the ſubſe- 


quent words explain what kind of heirs were meant, namely, 
heirs of the body: but that is ſtill giving a meaning to all the 

words. Whereas the conſtruùction propoſed here can only be made 
by rejeCting the limitation to the heirs altogether. At any rate the 
Court will not adopt fo forced a conſtruction, unleſs it be ab- 


ſolutely neceſſary to carry into effect the general intent of the de- 
viſor: but that general intent may take effect as well by giving 


the legal eſtate in fee to the truſtees, as by confining it to the lives 


of the ſeveral tenants for lives. The mere circumſtance of the 


deviſe i in fee to truſtees being repeated ſeveral times cannot in itſelf 
Furniſh a ground for deciding that they took a leſs eſtate in the 
firſt inſtance. It has often occurred in other caſes, and no ſuch 
argument was ever before attempted to be drawn from it. The 
fee was conſidered as paſſing to the truſtees in both the caſes al- 
luded to, although the object of interpoſing truſtees was as in this 
caſe intended only for a particular purpoſe. And it never yet 
was conſidered that the duration of the eſtate to truſtees and their 
heirs was limited to the neceſſity of the purpoſe for which the eſtate 
was created. As to the ſecond point, the caſe of Clerke v. 


_ Pyccell (6) ſhews that an entry was neceſſary to avoid the fine in 


this caſe ; ſo that at all events the verdict can only ſtand on the 
{ſecond count. 


(a) M. 23 Geo. 2. B. R. Cruiſe on Fines 251. (5) 1 Sound. 319. 


Lord 


IN THE THIRTY-EIGHTH "YEAR oF GEORGE Ui. 


- Lord Kenyon Ch. J. 1 am glad to find, on looking through 


the whole of - this 'will, that the truſtees did not take the abſolute 
fee; for though, if they had taken ſuch an eſtate, the preſent claim- 
ant who is unqueſtionably entitled to the beneficial intereſt in the 
eſtate would not ultimately be diſappointed, yet he would be 
driven to a more expenſive and circuitous mode of proceeding in 
order to obtain it. We are to collect the deviſor's intention from 
the whole will; and I agree with the plaintiff's counſel that taking 


the whole inſtrament together it. appears that he intended that 


the truſtees ſhould only 'take during the lives of the feveral tenants 
for life in order to protect the contingent remainders, though the 
words during the life of the tenant for life are not inſerted in the 
Will in the limitations to the truſtees, If he did not intend this, all 


the ſubſequent remainders to the truſtees were abſolutely nuga- 
tory. The doubt merely ariſes from the inaccurate penning of 


the will, which was evidently drawn by a perſon ignorant of the 


profeſſion, What 1 rely upon is this, that taking the ſeries of 


limitations all together, it appears that the deviſor thought that the 
whole intereſt | in the eſtate was not veſted in the truſtees by the 


fiſt limitation, becauſe he thought it neceſſary afterwards to give 


them the ſame eſtate after all the ſubſequent eſtates for life. The 


caſe of Boteler v. Allington ought not to be relied on as an au- 


thority, becauſe that was an amicable ſuit; and the bill was filed 
| merely to remove all doubts. And with owed to that of Venables 


v. Morris, it is clearly diſtinguiſhable from the preſent. There 1 


threw out an opinion that the truſtees took the abſolute fee by the 


ſecond Umitation to them; and on further conſideration (a). I am 


now clearly of the fame opinion. There it was abſolutely neceſ- 
ſary that the fee ſhould be in the truftees ; for the tenant for life 
(che wife) had a power of appointment, 10 if in exerciſing that 


power ſhe had introduced any contingent remainders, they might 
all have been defeated if the uſes were not executed in the truſ- 


tees. On the ſame principle therefore that it was neceffary in that 


caſe that the truſtees ſhould have the legal eſtate, to anſwer the 
intention of the parties, [ think it ig not neceſlary | in this caſe that 
they ſhould take the legal eſtate for a longer term than during the 


lives of the tenants for lives, ſince this. conſtruction will beſt an- 


ſwer the 1 intention of this teſtator. 


On the ſecond point I am inclined to yield to the e e 8 een, 
objection: but it is not neceſſary to diſcuſs that point in this caſe, ee. 


dince the plaintiff 1 is at all events entitled to a verdict on the ſe- 7 7 7 
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| 1797. | cond count. And if the plaintiff be entitled to the mean profits - 
we N antecedent to the day of the demiſe laid in that count, he may 

again® recover them notwithſtanding this verdict by proving his title be. 


Hase, N 
fore that period. 


—sXrUſr;i— 


= 


Per Curiam, Let the verdict be entered for the 
Os. plaintiff on the ſecond count, 


VENABLES and Wife againſt Mogars and another. 


fine an eſtate 
. Chancellor, in this caſe (vide ante 342. 5 “ We are of opinion 


| 1 > eat why that the eſtate. limited to Robert Lloyd and Rowland Edwards, on 


cnet gps the determination of the life of Hannah Morris, was an uſe exe- 


| truſtees and cuted in them in fee (a) ; and that the appointment made by her 
their heirs 0 | ; | 0 | | * 0 8 „ „ 
during his did not create any eſtate which could unite with the life eſtate of 


3 pr” *Sampſon Morris, and that it could only give an equitable eſtate to 


gent remain- the perſon who at his death ſhould anſwer the deſcription of his 


ders, remain- 


der to the right heir. And we are of opinion that neither Randal Morris 
wife for life, 
remainder to nor Eligabeth Venables took any legal intereſt in the premiſes in 


the truſtees 


By deed and * following os was ſent by the Court to the Lord 


de, e queſtion. : 1 . x 
heirs (not CC, Kenyon. | Z 
ſaying ** du- | | | 1 

ring her —- | W. AH. Aſbburſt 

life“) in truſt . „ 

to ſupport the 5 | NH, Gro/e. 

„ Nov. th, 17 97. 8 8. Lawrence. 


_ eſtates there- | 
inafter limited, remainder to the firſt and other ſons in tail, remainder to the wife] in tail, remainder in de- 
fault of iſſue to ſuch perſons and for ſuch eſtates as ſhe ſhould appoint, &c ;—held that the truſtees took a 
legal eſtate in fee after the determination of the wife's life eſtate, and that all the ſubſequent limitations 
were truſt eſtates :—held alſo that an appointment by the wife to the uſe of the right heirs of the huſband 
could not unite with the antecedent life eſtate of the huſband, but could only give an equitable eſtate to 
the perſon Who at His death ſhould anſwer the deſcription of his right heir, 


(a) See the preceding 


Nov. 22d. 


Weinſdey, The King again} The n of UewsLL. _ 


A 1 7 b 
e ee ＋ Norfolk ſeſſions confirmed an order of two juſtices, 7 
which Sarah Brown was removed from the pariſh of Dom- 


hired for a 

year, was a | 
beaten by her Ham Market to Uproei, and Rated the following caſe for the opt 
maiter 16 | | 
eters nion of this Court, 385 
the end of . 
the year, on which ſhe deſired . to diſmiſs her ha his ſervice nn to apply to a magiſtrate 
for redreſs : the maſter paid her her whole year's wages and told her ſhe might ſerve the remainder of 
the year; but the ſervant went away: held that the ſervant gaingd no ſettlement. 


. f * . 
* N . . Ki K * 
d 7 * 0 af 
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The pauper was hired at Michaelmas 1791 by FJ. Failes of 72 


dell for a year, and continued in his ſervice until within fifteen or 
ſixteen days before the following Michaelmas, when her maſter 
kicked and beat her; the pauper complained to her father of this 
ill-treatment,, and in conjunction with her father required her 


maſter to diſmiſs her from his ſervice, under a threat of applying 


to a magiſtrate for redreſs on account of the aſſault; the maſter 
then paid her the whole of her wages, and told her ſhe might 


ſerve the remainder of the year, but the pauper refuſed ſo to do, 
and immediately left the ſervice, 


When this caſe was called on for argument, 


The Court ſaid there was no queſtion in it; for that according to 


the facts ſtated it muſt be conſidered as an agreement by both par- 
ties to put an end to the contract ſeveral days before the expiration 
| of the year, and conſequently that the pauper had gained no ſet- 


tlement in Uptwell, And that the caſe of R. v. Grantham (a) was 


deciſive of. the preſent. 


Per Curiam, 58 Both orders e 
Mingay and Hutton were to have argued in n. of che 
order of leſſions, and Erſkine againſt i It. 


(a) Anz, 3 vol. 754: 


The King _ The Sheriff of MIDDLESEX. 


1538 having, on a former day, e a rule to thew cauſe 


why a writ of attachment which had been granted againſt 


the ſheriff in a cauſe of Sadler v. Sheridan ſhould not be ſet aſide 
on payment of coſts ; 0 | 


Marryat, on ſhewing cauſe, now objected 1 to the Megs of the 


die in ſupport of the rule, becauſe they were entitled © The 
King againſt The Sheriff of Mzddleſex:” whereas, the attach- 
ment not having in fact ved, the affidavits ought to have been 


entitled in the original cauſe, according to the rule laid down in 


Weed v. Webb, ante 1 vol. 2 59: But 


The Court ſaid that, as the attachment had been granted, the 


affidavits were properly entitled. And they directed the counſel 
to ſhew cauſe on the merits. 


Nov. 22d. 
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Hop650x and 'Another p * . Epwanp Wins : 
| a Bankrupt againſt Lor. | 


x trover to recover the value of 1382 firkins of butter, which 
was tried at the laſt aſſizes for the county of Cumberland before 
Rooks Juſtice, a verdi& was found for the plaintiffs for 322 1, ſub. 
ject to the opinion of the Court upon the following caſe. The 
plaintiffs claimed as aſſignees under a commiſſion - of bankrupt 


- againſt. Edward Ward dated the 25th March 1797. In the be. 
ginning of February, prior to his bankruptcy, the bankrupt, who 


was a butter merchant reſident in Cumberland, purchaſed ſixty fir- 
kins of butter of one Cowper at 41 f. per firkin, and paid one half. 
penny earneſt. It was originally agreed that Ward was to pay 
201. of the purchaſe money in caſh upon the 7 ucſdny ſe night 


following the contract, and on which day the butter was to be 
delivered; the 40 J. was not paid on the day ſpeciſied, but on 


that day Ward purchaſed of Cowper 44-- other firkins of butter, 


making in all 1042, and Cowper being indebted to Ward in che | 
ſum of 20 J. Ward in addition to that ſum paid him 30 J. more on 


account of the butter, and. having promiſed to ſend him a bill for 
100 J. he afterwards did ſo; but that bill when it became due was 
not paid. On the ſame day that the latter contract was made with 


Cowper,. Ward purchaſed of one Wiſſon 34 firkins of butter, and 


both Cowper and Ii {ſon agreed to deliver the butter to one Colding 
a carrier; who ſaid on his examination that he carried it on Ed. | 
wvard Ward's account to be forwarded by him to Stockton in its 
way to London. And at the ſame time Ward deſired that the but- 
ter might be marked with the initials C. W., (meaning Chriflopher 


Ward his brother in London,) to whom he uſually: ſent his butter 
conſigned for ſale on his own account, and which initials the 
bankrupt had conſtantly uſed for ſeven years upon ſuch conſign- 


ments. The butter was accordingly delivered on the appointed 
day by the vendors to Colding the carrier, who was deſired by the 


bankrupt to forward the butter as uſual to one Millin fon the whatt- 
inger uſually employed by the bankrupt at Stockton, to be by him 
ſhipped for London. When the butter was delivered to Golling 
-the carrier, he entered it in his book and way-bill in the name of 


[Edward Ward, and carried it on Ward's account; and the ven- 
. dors told him Ward was to pay the carriage. Golding the carrier 
carried the firkins as far as Bowes, and there delivered them t0 


* 8 one 


IN THE THIRTY-EIGHTH YEAR of GEORGE III. 


one Savage, another carrier, who received no other inſtructions 
but from the way-bill, which only ſhews from whom they come, 
and from that he knew what to do with them. He proceeded 


with them to Stockton, and they were delivered by him to Wilkin- 
on the wharſinger, who had frequently received butter on Ward's 
account for the purpoſe of carriage, and who had general direc- 
tions from E. Ward to ſend to C. Ward in London.  Wilkin n, 
when he received the 138 firkins in queſtion, underſtood that he 
received them on E. Ward's account, and immediately on their 
arrival wrote a letter to E. Ward acknowledging the receipt of the 
butter, and alſo one to C. Ward to acquaint him of the ſame fact 


to London, Before the butter reached London, C. Ward and E. 


Ward both ſtopped payment and became bankrupts; and the de- 
fendant as agent of Cowper and Wilſon got poſſeſſion of the butter 


the plaintiffs refuſed to deliver it, ſaying he was indemnified by 
Coꝛo her and Wilſon, and admitting that he had ſold it for the price 


to the plaintiffs the bill for 1001, which had been given by E. 
Ward to him, and the money Which he Han received, but the 
plaintiffs refuſed to receive the ſame. 


Park, for the plaintiffs (a), admitted that where Sbodde were bar- 


gained for, to be delivered at a diſtant place, the contract was am- 


in Lickbarrow v. Maſon (6). But here, he contended, that the 


been a part payment for the goods. 3d, Becauſe there was an 
antecedent debt from the vendor to the bankrupt, for which the 
bankrupt had a lien in equity on the goods ; and which ſum at 
any rate ought to have been tendered, as well as the money im- 
mediately advanced on the goods. 1ſt, The delivery of the goods 


the direction of the bankrupt was a delivery to the bankrupt him- 
ſelf. It is ſtated in the caſe that Golding received them on the 


pingin tranſitu it is not neceſſary, as was holden in Ellis v. Hunt (e), 


| (a) on 4 former As in this Term „ (c) Ante, 3 uk 564. 
(%) Ante, 2 vol 71. „ 


” _— dee. 


and of the name of the ſhip by which they were to be forwarded 


on its arrival in the River, and upon a demand made on behalf of 


for which the damages are aſſeſſed. In June laſt Gwper tendered 


bulatory till the delivery; according to what was faid by Aſhburſt ]. 


vendor could not ſtop the goods in tranſitu. 1ſt, Becauſe there 
was a delivery to the vendee or his agent. 24, Becauſe there had 


to Golding the carrier, according to the terms of the contract, by 


bankrupt's account. In order to defeat the vendor's right of ſtop- 


that the goods ſhould come into the actual poſleſſion of the ven- 
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dee. That caſe turned on the fact of the proviſional aſſignee 
under the vendee's commiſſion having taken poſſeſſion of the 


it might as well have been contended there that the delivery Was 


[the caſe ſtates) was v/ually employed by the bankrupt, and who was 
poſing that the poſſeſſion of Golding in the firſt inſtance might be 


be confidered as a common agent between them: and that diſtin- 
a part payment, in which caſe the right of ſtopping in tranſitu 
| received the 1 ; and as the contract is entire, no apportion- 


ment can be made, and therefore the part payment muſt be bind- 


ing upon the whole, and cannot be applied to any ſpecific parcel. 
Beſides, the vendors have ſeized the whole. After goods have been 


only be reſcinded by mutual conſent : ſomething is required to be 


on the other. The fact of a part payment has been con- 
ſidered as excepting the caſe out of the general right of ſtopping 


in Chancery of the kind, the rule was laid down that the vendors 
might ſtop in tranſitu, the vendees having paid no money for the 


* 


| CASES IN MICHAELMAS TEM 


goods while in the warehouſe 2 of the inn where the carrier put up 
by fixing his mark upon them. Nov here the bankrupt's mark 
was upon the goods at the time they were delivered to Golding a8 
his ſpecial agent. It was holden in the preſent Term, upon a mo- 
tion for a new trial in a caſe of Fowler and another aſſi ignees of 
Hunter and Co. v. M Jaggart and Co., tried before Grofe J. at 
Briſtol, that a delivery of goods into a ſhip chartered by the 
vendee, who afterwards became a bankrupt, was a delivery to 
him, ſo as to defeat the vendor's right to ſtop in tranſitu; though 


only for the purpoſe of conveyance to the place of their deſti- 
nation. But further there was a delivery of the goods by the 


particular direction of the bankrupt to Wilkinſon at Stockton, who 


acting under general inſtructions from him to receive ſuch goods 
and forward them to his brother in London. Therefore ſup- 


conſidered as common to both the parties, yet Wilkinſon to whom. 
a ſpecial delivery was made by the order of the bankrupt: cannot 


guiſhes this caſe from others which may be cited. 2dly, Here 1g 


cannot attach at all. r IS clear that the vendor can have no 


—— 


ſold, though the vendors are not bound to accept leſs than the full 
value, yet if they agree to accept a part payment, the contract can 


done by both parties for that purpoſe, namely, the redelivery of 
the goods on one ſide, and the repayment of the money advanced 


in tranſitu. In Wiſeman v. Vandeput (a), which was the firſt caſe 


(za) 2 Vern 203. 


„ Go goth 


IN THE TAIRTY-EIGHTH YEAR OF GEORGE III. 
good. So in the caſe of the aſſignees of Burghall v. Howard (a) 
Lord Mansfield ſaid that he had known it ſeveral times ruled in 


Chancery, that where the conſignee becomes a bankrupt, and no 


part e, the price has been paid, the conſignor may ſeize the goods 
before they come into the hands of the conſignee. 3dly, Sup- 


poſing the right of ſtopping 1n tranſitu till to remain in the ven- 


dor, yet the right itſelf being founded on equitable principles 
muſt be-exerciſed according to the juſtice of the particular caſe, 
which cannot be done without putting the vendee in the ſame ſitua- 
tion as he would have been in ſuppofing he had continued ſolvent ; 
in which caſe, in the preſent inſtance, beſides ſetting off the money 
already paid on the goods he would have a right to ſet off the an- 
tecedent debt due to him from one of the vendors to the amount of 
20 l., of which ſum a tender ought alſo to have been made; and 
for which he had a lien in equity on the goods. In Miſeman v. 
Pandeput (b) the Court, in decreeing for the vendor's right to ſtop 
in tranſitu, alſo decreed that an account ſhould be taken if any 
thing were due from them to the vendees, and if ſo, that that 
ſhould firſt be paid to them. 

Chambre contra. 1ſt, Here was no dach de to the bank- 
rupt as was ſufficient to deveſt the vendor's right to ſtop in tranſitu. 


The delivery to Golding in the firſt inſtance, and afterwards that 


by him to Savage, and by Savage to Wilkinſon, were all deliveries 
made to them in the capacity of common carriers, and not as pri= 
vate agents of the bankrupt. They were reſpectively made for 
the purpoſe of forwarding the goods and for no other purpoſe. 


The circumſtance of the bankrupt's deſiring Golding to carry the 


goods to Wilkinſon as uſual cannot vary the nature of the agency. 

It was only in affirmation of the purpoſe for which the vendors 
had before made the delivery to Golding. Suppoſing this conver- 
ation even to amount to the appointment of Wilkinſon as a ſpecial 


carrier named by the vendee, that would not alter the vendor's 


right to ſtop in tranſitu. In Ellis v. Hunt (c) Buller I. expreſsly 
ſaid that that would make no difference; and Stokes v. La Ri- 
diere (a) there cited was a caſe of delivery to a particular carrier. 


Still leſs. ean the conception. of the carrier that he received goods 


on account of the vendee alter the. law, and convert bim into a 


pecial agent for that purpoſe. Then che mark on the goods 


* 


(a) Sittings at Guildhall after Hilary 0 "OY 3 all aha ny N „ 
32 Geo. 2. 1 H. Blac. 365, 6. , (.) Sittings at Guildhall after Mich. 0 

(6) 2 Vern. 204. „e ee een ee Lord Manifield, en 3% vol, ag 

Vor. VII. 5 * e e Which 


443 
1797. 
— 


HopcsoN 


againſt 
Loy, 


—— —— a" e- 


= 
_ | , 2 . W n — . . — in,» 
TE TI OS 72 ³ ˙ AAA INS — $40 In ä 8 * 3 = > 
2 „„ - 45 * W mam. — - . 4 1 Hos - - * * v 1 
1 A EPE Ser. n 


n 
2 


—— . — — — 
2 S 
_ E 
* 2 — - 4 1 E 's 
7 7 — 2 MY; et . N 
. Eon oo BIR JP ISL FIDE NTENT py 


TINT 
** n 
rr A en ˙O] BAS c‚ rr RIS Ae Sei TATA I IEA ES l 


, . IS OED * ets St Ap — — —— —— ed 
— n + - - 
r 
boy, rt Eat HY CARES” Ne Ln . 
2 ” b Oy n IE. $4 ATR PANS e n 


. 


— FS — 
— ORIYA 
- oY 
— 


5 . 
3 3 Wn 
— — — — To tek ren 


<> - SIX 
a 8 9933 — 
— — Son —— ¶—Uäm ö 2 2 — . — — — cM rin. Co Gs ne 
* E oa ew omg au rr rw mono pon * * — 
. K 


—. 

N ö 
* 1 — . * 
e — 


n * : 


N £5 the 
LS LL. 


KS Sn 8 
r 064 
— ent 


2 2 
— — — 
re er 2 

P 


a Me ov ß CE EE BI CAA bh — 
— l 
TREES $ by N ; * VEE, "7.7 
« _ > 2 


—— 
— 
22 ood 


3. 
fi 
' 
7 
W245 
& 
NN 
W 


— © ag 7 
— r 
n 


_— — 


* — — 
22———— 


— 


Crier tt > 
* — 


— — Ry ELIOT 3 = — - — — — 
K 6 r — 9 > 2297 * xs 
—— fridge BET ILL MOEN Wont — * 
— 9 
a4 < 
— 


S 
82 5 — 
— n — ene 
2 w We Em een Doe 3s . * T 
— =o rd Le - "xe 8 ni 
=> 8 IG we J qt; at N mn — 
— * 
—— — 


A 
— 
2 R 


N 
2 I. N 
"Ee r 
- - * 
— —— 22 
2 22 RS 
—— — — 
— "a . 5 


— 


: 
SE PLE . Ob Et OSD FINER 
„„ / RR, r — 
K . Son pn 2 oa 
— — — — 
7 N — E 


— — > VEG —ͤͤ —n—U— ö 
—— ————— r 


444 


n 
— — 


Hob Gsox 
againſt 


Lor. 


Hall, cor. Lord Mansfield. cited in Ellis v. 


CASES IN MICHAELMAS TERM 


which. 1s relied on was not for. the purpoſe of taking poſſeſſion of - 
them, as in Ellis v. Hunt, but merely as a direction to aſcertain 
to whom they were to be ſent. The caſe of Hunter and others 


aſſignees of Blanchard and Lewis v. Beale (a) is much ſtronger 
than the preſent; for there the bankrupt (vendee) had directed the 
innkeeper at the place where the goods were ſent to forward them 
down to the quay in order to their being ſhipped, which Was ac- 
| cordingly done, but arriving too late they were ſent back to the 
inn, after which the vendee's ſervant went to the warehouſe and 
gave particular directions what ſhould be done with the goods till 
another opportunity of ſhipping them offered. 


In that caſe there- 
fore acts of ownerſhip were exerciſed by the vendee over the 


goods after they had arrived at the place of their deſtination; 
notwithſtanding which, as they ſtill remained 1 in the actual poſſeſ- 
Hon of the innkeeper, who was the locum tenens -of the Carrier, 


Lord Mansfield held that-they might be ſtopped in tranſitu. 2dly, 


It has never been decided that part payment made any difference in 
caſes of this kind; nor is it reaſonable that it ſhould; for then ſome 
trilling ſum by way of earneſt would always be paid to prevent 
the legal right of the vendor attaching. The foundation of that 
right 3s that the vendor has a juſt lien on his goods for the 
full value of them until they are actually delivered to the vendee, 
The only operation of a partial payment is to leſſen that lien pro 
tanto. Therefore till the delivery the vendor may, upon the in- 
ſolvency of the vendee, retake his goods upon their paſſage | 
upon repayment of the ſum ſo advanced. Fo 
caſes determined the conſignee had inſured the goods, in others 
he had given his acceptances, which might be conſidered as 
payment till they became due and were diſhonored. The paſ- 
ſages alluded to were neither deciſions nor even direct opi- 


In ſome of the 


nions on the point, but mere obſervations arguendo that no 


payment had been made on the goods. Here the vendors have 
elected to retake their goods, and have tendered the money paid 


in part for them and alſo the bill which was diſhonored. zdly, 
As to the tender of the prior debt due, no queſtion was made on 
that head before: but on no principle of law can that be neceſ- 
ſary; for it made no part of the contract for theſe goods, and 
the vendee cannot acquire any general lien on. goods before oh has 
actually received them, | 


(a) Sittings after 7. auth 1785 at Guild. | Hunt, an, 3 Ps 466, je . 


IN THE THIRTY-EIGHTH YEAR OF GEORGE M. 
Pari in reply obſerved that this was diſtinguiſhable from the 
common caſe of a delivery to a carrier, becauſe here it was part 


of the original agreement that the goods ſhould be delivered to 


Golding. The acts of the bankrupt afterwards ſhewed that he 


conſidered Golding as his ſpecial agent; for he gave particular 


directions to him in what manner the goods ſhould be forwarded, 
which Golding obeyed, conſidering. himſelf as the bankrupt's ſpe- 
cial ſervant. With retpe& to Hunter v. Beal, it differed in this, 
that there the goods were fent to a perſon in London of the ven- 
dor's own. chooſing; and though the bankrupt afterwards gave 
directions to that perſon where to ſend the goods, yet they were 
never out of his poſſeſſion till they were retaken by the vendor. 
Whereas here they got into the hands of a perſon who was not 


only the general, but in this caſe. the appointed, Ne. of the 


vendee. 8 „ 
After this caſe was argued "> 855 
Lord Kenyon Ch. ]. ſaid that on the general queſtion refoed 


ing the right of the vendors to ſtop theſe goods in tranſitu no 


doubt could be entertained, for that this caſe could not be diſtin- 
guiſhed from thoſe cited in which that doctrine had been eſta- 
bliſhed and recognized. And that the caſe of Hunter v. Beal Was 
much ſtronger than the preſent. But,.on the other point reſpect- 
ing payment, his Lordſhip ſaid he did not think that this took the 

caſe out of the general rule, and that he ſhould be ſorry to let i in 


ſuch an exception becauſe it would deſtroy the rule itſelf; ſince 


every payment however ſmall, even the payment of a Get by 


way of earneſt, would, if ſuch an exception were introduced, prevent 


the operation of the general rule of ſtopping in tranſitu. And he 
added that the right of the vendor to ſtop goods in tranſitu in caſe 


of the inſolvency -of the vendee was a kind of equitable lien 


adopted by the law for the purpoſes of ſubſtantial juſtice, and that 
it did not proceed, as the plaintiff” 8 counſel ſuppoſed, on the ground 
of reſcinding the contract. 

The other judges however expreſſing a with to EIN an oppor- 
tunity of examining the caſes cited in order to fee whether the 


circumſtance of part payment by the vendee took this caſe out of 


the general rule: and being deſirous that there ſhould be an uni- 


formity of deciſions on this ſubject, a ſecond argument was or- 
dered on this ſecond point; the Court being unanimous on the 


firſt, But on this day 
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ag ainſi 
Lor. 


afloat again on account of ſome trivial circumſtance that formed 


Feiaay, 


After jodg- 


ment by de- 
fault in an 
action of 
debt on a 


judgment | 
the plaintiff 
may ſue at 


a writ of in- 


quiry. 


this queſtion. 
vered to the defendant. 


0 ASES IN  MICHAELMAS TERM. 


Lord Kenyon Ch. J. delivered the opinion of the Court ian 
favour of the defendant, in ſubſtance, as follows—We have looked 
into the caſes cited on the ſecond. point. reſpecting the part pay- 
ment of the goods by the vendee; and as this is a caſe of great 
conſequence to the commercial ry and as it is of vaſt i import- 


ance that queſtions that have been long ſettled ſhould not be ſet 


no ingredient in ſome of the deciſions in which the general doc- 
trine was eſtabliſhed, and as we have no doubt ourſelves on this 


ſubject, we think that the caſe ſhould not be argued again, When 


the diſtintion was firſt taken at the bar, I thought it not well 


founded; and on looking 1 into the caſes that were referred to in 
ſupport of it, we are clearly of opinion that the circumſtance of 


the vendee having partly paid for the goods does not defeat the 
' vendor's right to ſtop them in tranſitu, the vendee having become 
and that the vendor has a right to retake them unlels 
the whole price has been paid. And indeed the Lords Commiſſion- 
ers ſeem to have been of the ſame opinion in the caſe of Wi Jeman 
v. Vandeput ; tor © they decreed an account that if any thing \ were 


a bankrupt ; 


due from the Italians (the conſignors) to the Bonnells (the con- 


ſignees) that ſhould be paid to the plaintiffs, but they ſhould not 
have the value of the ſilks by virtue of the conſignment!” 


fore we would not have it ſuppoſed that there is any doubt on 
The conſequence is that the poſtea aver be deli- 


(a) He agreeing to repay the money paid by the bankrupt. 


BLAckuORE againſt FLEMYNG. |. 


o this action of debt, which was brought on a judgment of ” 


ſeventeen years ſtanding, the defendant ſuffered judgment by 
default. And the plaintiff having ſued out a writ of inguütn of 
damages, | 
Mood, on a former day in i this term, moved on the part of the 
defendant to ſtay the proceedings on the writ of inquiry, con- 
tending that ſuch a proceeding was irregular and oppreſſive 01 on be 

defendant. TI | 1 
The Court then expreſſed a ſtrong opinion againſt the motion 
laying that there appeared to be no irregularity or oppreſſion - 

br. 4 


There- | 


Poſtea to the defendant i 


"= 


r 
1 


IN THE THIRTY:EIGHTH YEAR OF GEORGE III. 


the plaintiff's proceedings. That the plaintiff was damnified by 


reaſon of the debt having been withheld from him ſo many 


years, and that he had a right to damages for that detention. 


That if no damages at all were given, the plaintiff would not 
be entitled to his coſts under the ſtatute of Gloucgſter. However 


they gave the defendant leave to renew this application, if any 


authority could be found to warrant it. 

Mood accordingly now renewed his motion, and mentioned 
the caſe of Roo v. Apſley (a), where aſter judgment by default 
in an action of debt on a judgment the Court at firſt thought 


that the plaintiff was not entitled to intereſt in the ſhape of 


55 damages, though afterwards it was referred to the CES 
tax the damages. | 

LAWRENCE J. referred to the caſe of Holdipp v. Otway (5), 
where after judgment by default in an action of debt on bond 
it was referred to the prothonotary to tax intereſt by way of 
damages, and this was holden to be no objection on error, the 
Court ſaying that it was with the plaintiff's conſent ; but if the 
plaintiff would not conſent then he ſhould have a writ of inquiry 
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he ena 
BLACKMORE 


againſt 
" Frtuync. 


of damages (c); but this was in the election of the plaintiff and 


not of the defendant. And he added that by the plaintiffs 


having ſued out a writ of 1 HUEY. 3 in this caſe he had made his 
election. So. | ex deal 


Per Curiam, RE RT Ry The Ell hl dend (d). 


(a) 2 Sid. 442. 05 defendant to be at liberty to plead de novo. 
(85) 2 Saund. 107. The declaration was accordingly amended 
(c) On this day the writ of i inquiry was | and the coſts paid in the vacation, and the 
executed in this caſe, and the jury gave in- declaration was delivered intitled of Zafter 


— — 


tereſt by way of damages. | term, with notice to plead in the firſt four 


(4) This cauſe had before given ce to | days of Trinity term; within that time the 


ſeveral other motions. The declaration was | defendant pleaded his peerage in abatement, 


delivered in Zaſter term laſt; the defendant | but the plea was intitled of Trinity tern; 
pleaded nul tie] record, and a plea of ſa- the plaintiff treated the plea as a nullity, 
tisfaction; upon the day given to produce | and ſigned judgment.,—A rule was then ob- 
the record it appeared that in the former | tained calling on the plaintiff to ſhew cauſe 
| Cauſe the defendant was ſued as the Right | why the judgment ſhould not be ſet aſide, 

Honourable Hamilton Flemyng Earl of Wig- which: rule was, after cauſe ſhewn, diſ- 
town, having privilege of peerage; in this charged by the Court, who ſaid that the 
action he was called Hamilton Flemyng Eſq. | defendant could not plead in abatement in 


commonly called Earl of Wigrown, with- | the next term without a ſpecial imparlance. 
out noticing that the firſt action was againſt 


him as a peer; the Court held this to be 
a failure of record, and in Faſter term 
gave leave to the plaintiff to amend his 
declaration d on payment of cos, and the 


and ' Buddle v. Wilſon, ante, 6 vol. 369. 


the rule; Con? and Abbott againſt it. 


. 


Vor. VII. 41 


See Doug hey v. Laſcolles, ante, 4 vol. 820 


| Erſeine, Mood, and Barrow, in ſupport of 
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Saturday, 
Nov. 25th, 


The Court 


will not grant 


An attach- 
ment againſt 
a member of 
parliament 
for non- 
payment of 
money ac- 


cording to an 


Award. 


Nov. 27th. 


To entitle a 
defendant 
(an officer) 
to double 
.coſts under 


the ſtatute 


-7 Jar. I. c. 
there muſt > 


à certificate 
of the judge 


who tried the 
cauſe (which 
maybe grant- 
ed either at 
the trial or 
afterwards,) 
that the de- 
fendant was 


ſuch an of- 
cer, and 


that the ac- 
tion was 
brought a- 
gainſt him 
forſomething 


done by him 

in the exe- 
cution of 
hat office. 


defendant, who was a member of the Houſe of Commons (a), for 


an attachment. againſt him was accordingly diſcharged. 


ante 171, where the Court ſaid that ſuch an, 


. granted. the warrant of diſtreſs to the defendant as one of the 
churchwardens were not made defendants. Vid. ſup. 270.] 


on the record that the defendant was a churchwarden, and 
that the action was brought againſt him for what he had done 


Bott 289. where after a verdict for the defendant in an aQion 
brought againſt him for an act done by him as overſeer of the 
poor under the ſtat. 43 Eliz. c. 2. Deniſon J. ſaid that a ſuggeſtion 


of the poor, and that the action was brought againſt him for a 
thing done by virtue of the ſtat. 4.3 Elig. c. 2. 


«caſe in 2Ventr. 45, the caſe of Grimaby v. Holloway, Dougl. 3075 


za verdict ſhall paſs with the defendant, or 
the plaintiff become nonſuit, or ſuffer any 1 his or their double colts” &c, 


CASES IN MICHAEL'MAS TERM 


„ ; T7 i 
n 1 


CaATMU againſt Sir . KENATCUBULL, Bart. and 
of Other 8 p | 


\N an objection taken by the ent 3 counſel, it was ad 
mitted by the other ſide, and ruled by 
The Court, that an attachment could not be granted againſt the 


non-payment of a ſum of money under an award. The rule for 


Mingay in ſupport of the rule. .Garrow againſt it. 


(a) Vid. Walker v. The Earl of OR} a ayachment could not be granted againſta 


Peer. 


Tanz again, 5 


Tu. was an action of treſpaſs againſt the Pe Ig In Te taking 
an anchor as a diſtreſs for non-payment of the Poor-rate, in 
which the plaintiff was nonſuited becauſe the magiſtrates who 


Lambe on a former day moved on the part of the defendant 
for a rule to ſ ſhew cauſe why a ſuggeſtion ſhould not be entered 


in the execution of .that-office, in order to entitle him to double 


coſts. And he mentioned the caſe of Bennet v. Hart, 1 Conſts 


ſhould be entered on the poſtea that the defendant; was an overſeer 


Law, in ſhewing caſe againſt that rule, relied-on an anonymous 


5--(a), to ſhew that this 


diſcontinuance, « in every ſuch oo 1 jul 
tice or juſtices or ſuch other judge irt aubon 
the ſaid matter ſhall be tried ſhall by force of 
that act allow to the defendant or defendants 


and on the words of the ſtat. 


(a) The firſt ſection of that ſtatute (which | 


is extended by ſtat. 21 Jac. 1..c. 12. to 
churchwardens and overſeers) enacts that if 


7 Jac- I, . 5 | 


+1 
"OY 
. 


LOAD 


reſpecting a GRIN: A treſpaſs x Was wilful. 


laſt; on the oth of July a writ of- error was allowed and ferved: 


for debt, or upon any obligation with con- 


111 debt 


— 


IN THE THIRTY-EIGHTH YEAR OF GEORGE 10. 
was not the proper mode of obtaining the relief prayed for by the 


defendant, and that he could not be entitled to double coſts with- 


out a certificate from the judge who tried the cauſe. He alſo ob- 
ſerved that the words of the ſtat. 7 Fac. 1. c. F., are different 
from thoſe of the ſtat. 43 El. c. a2. on which the caſe of Bennet v. 
Hart depended; for by the expreſs words of the ſtat. of Elizabeth 


the jury who aſſeſs the treble damages are alſo to aſſeſs the coſts. 


The Court were of that opinion; recommending an application 


to thejudge for a certificate; adding that they thought the judge 


Was bound to grant it (2), and that it was not neceſſary that 
it ſhould be granted at the trial, as. was holden in Stoinnerton v. 
Jervis (b) on the conſtruction of the ſtat. 8 & g . 3. c. 11. Se 4- 


a The learned judge has.fince certified, [) Ants, 5 vol. 625 
| ALEXANDER againſt Brss.. 


UDGMENT in this action, which Was debt for goods fora and 
delivered; and on an account ſtated, was ſigned in Trinity term 


on the 17th of July the defendant was taken in execution for 
281. the amount of the damages, on which he paid that ſum to 


obtain his diſcharge; and afterwards obtained a rule calling on the 


plaintiff to ſhew. cauſe why the writ of capias ad ſatisfaciendum and 


the ſubſequent proceedings ſhould not be ſet aſide for irregularity, 


and why the ſum of 38 J. paid into the hands of the ſheriff of 
Midalęſes ſhould not be returned to the defendant. 


was whether under the ſtat. 3 Fac. 1. c. 8. 1 (2) it was neceſſary 
for the defendant to put in bail! in error. 


Rule diſcharged. 


The queſtion 
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F e 
HarPER 


againſt 
.CarR. 


Monday, 


: . Now. 27 the 


It is not ne- 
ceſſary to 


give bail in 


error en a 


3 judgment in 


debt for 


goods ſold 
and delivered 


and on an 
account 


Marryat, on a former day i in this term, in ſhewing aufe againſt 


this rule, contended that bail in error ſhould have been put in, and 


for the want of - It the, proceedings on the part of the plaintiff by 
ſuing. out a writ of execution after the allowance of the writ of 


error were Pale. That the words. of the ſtatute + were general, 


(a) That ſtatute enaRts that no execution 
ſhall be ſtayed or delayed by any writ of 
error for reverſing any judgment “ in any | 
action or bill of debt upon any ſingle bond 


dition for the, -payment of money only, or 
upon any action or bill of debt for rent, or 


pn any contract, unleſs the plaintiff in 
error put in bail, &c. 
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— 


ALEexXanDraR 


 againff 
195, 


be bail. Pitt v. Coney, 1 Str. 476. 


CASES IN MICHAELMASG TERM 


« Yebt upon any contract; and that this was an action on a con. 
tract; for in Emery, v. Tel (a), where to debt for goods ſold and 
delivered the defendant ſpecially demurred becauſe no contrad 
was alleged, the Court overruled the objection, laying 188 the 
words * ſold and delivered” implied a contract. 

Lawes, in ſupport of the rule, inſiſted that the ſtat. 3 Jae. l 3 
did not extend to ſuch a caſe as the preſent; where there was no 
preciſe ſum due from the defendant before the action was brought; 
and that the word © contract“ in the act meant an expreſs con- 
tract, not ſuch an one as is implied by law. But that even if this 
caſe would have been within the ſtatute had there been only the 


count for goods ſold and delivered, the addition of the other count 


took it out of the act. F or in Girling v. Baker, Velo. 227.1, reported 


in 2 Bu Itr. 53. by the name of Gilling v. Baker, it was ruled that 
in an action of debt on an inſimul computaſſet it was not ne. 
ceſſary to give bail in error; and the ſame point was decided in 


Garret v. Dandy (O) in an action of debt on a bottomree bond (j 
to pay a ſum of money and alſo to perform certain covenants con- 
tained in a writing of the ſame date. 

The Court took time to conſider of this point; ; and now 

Lord KENYON Ch. J. ſaid, we have looked into the caſes: re- 


ferred to, which are deciſive of the preſent queſtion; and on the 
authority of thoſe caſes we are of opinion that this caſe is not 


within the ſtat. 3 Fac. 1., and that there was no occaſion to give 
bail in error. The conſequence of which is that the proceedings 
after the allowance of the writ of Error are irregular, and the 
rule muſt be made abſolute. eee ci Tn, 
LAWRENCE J. added that there was another caſe in n Strang 0 
to the ſame effect. 
Per Curiam, 


Rule «blots 0 


(a) Ante, 2 vol. 28. | ditioned to pay for whatever beer the plain- 
(D) 1 hw. te tiff furniſhed for the cellar of a N * 
(c) But on error in an action on a bot- | ſon, 
tomree bond zo pay money only there muſt | (e) See Chanver V. Heer, 2 Bar 746. 
where it was decided that a bond given by a 
(% Vid. Thrate v. Vaughan, 2 Str. 1190., | third perſon for payment of a ſum certain by 


and 1 Fill. 19. where it was holden that no | inſtalments was a caſe within the ſlat. 
bail was neceſſary in error on a bond con- 3 Fac, 1, 
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3 
4 
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* 


Merrithan a commiſſionerꝰ 


to it, he having taken the declaration out of the office. F 


the affidavit.”. 
words © in the King's Bench” ſhould be-prefixed by way of title 


612.3 1 Richard's Praft. 120. 


| davit of the debt. 


to bail. 
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e. 


9 


pes ety on a former day to diſcharge the recognizance 
of bail on account of two objections appearing on the face of 


the affidavit on which the defendant had been holden to bail; Iſt, 


Becauſe the, affida vit was not entitled “ in the King's Bench; 
2dly, Becauſe it only appeared to have been taken before * Thomas 


was commiſſioned to. take affidavits. 1 f 
Praed now ſhewed cauſe againſt that x6le.; x I fidavit be 


merely informal, the defendant is now. precluded from objecting 


But on 
examination it will not be found that there is any informality in 


No reaſon. can be given for requiring that the 


&e, without "_ bye what court Ae 
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St Monday, R 


8 oh pe ye Cava Company Saint Joxrs,. 


Om PO 


It is no 6b 
jedion to an 


aHlJavic to 
hold to bail 
that it is not 


entitled“ in 


the Sings, 
Bench ; 
that it ap- 


pears to have 


been taken . 
before WA 
B, a Commit; 
ſioner &c.“ 
without add- 


iag of the 
Court of 8. 


Ke? if in 
fact he were a 
commiſſioner 


of denen. 


to ſuch an affidavit, for it is not ſworn in court, and no action is 


dents, it is omitted in others. 1 Inuſir. Cleric. 46, 221; ; Lill Eutr. 


It does not form any part of the 
affidavit itſelf: and the enn 12 Geo. 1. only xequirgs a Ne alf 


„ 


relative to the jurat, "i a wigs fs whom hs en was 


depending in court when the affidavit is made. Though in the 
books of practice this part of the title is inſerted in ſome prece- | 


taken (a) being commiſſioned by this Court to take affidavits; 


though it would have been objectionable if in point of fact he 
had had no commiſſion from this Court. 


preſent form is ſufficient for the. purpoſe of holding the defendant 
It contains a poſitive oath of the debt; 


be. alleged that he came before T. Merriman who was then com- 
miſſioned to take affidavits 1 in this court, and that he then and 


there depoſed fo and fo in the affidavit, with an intent to com- 


mence and proſecute an action againſt the defendant for the ſaid 


cauſe of action, and that the ſaid affidavit was afterwards uſed for 
that purpoſe. 


The Court were at firſt ö "AFG to diſcharge the rule on the | 
former ground only: but afterwards they ſaid they were ſatisfied 


(a) This was verified by an affidavit produced on n ſhewing cauſe. 


Vor. VII. 5 2 that 


This affidavit ! in its 


and if it be not 
true, the party making it may be indicted for perjury, for it may 
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Kenner 


.pany 
ag ain/t 
Jon zs. 


Tue/day 
:Now. 28 th. | 


The ſheriff 
having re- 
tarned cepi 
corpus to a 
bailable writ 
in Hilary 


term laſt 


upon which 


the plaintiff 


proceeded no 


Farther till 


this term, 
the Court 
thought it 
vnreaſonable 
that the ſhe- 
riff ſhould 
be called up- 
on to bring 


in the body 


after ſuch 
delay, and 
they ſet aſide 
an atach- 
ment which 
bad iſſued 
againſt him 
for not doing 
it. 


| 


CASES IN MICHAEIMASG TERM 


that tlie objections to the affidavit were unfounded, as the affdari 


was poſitive with regard to the debt, and as an indictment * 
Canal Com- perjury 1 be framed on it if the contents were not true. 


Rule ace 


9 


7 "4 
0 
TS" 
4s. 


* 


1 he KING againſt The Sheriff « of Soar. | 


Matos! was ſued out on the _ of Weise 1796, dire! 
© to the late ſheriff of Surry, againſt Hearding, at the ſuit of 
Andrew, indorſed for bail for 631. 5s., returnable the 23d. f 
January 1797, on which a warrant was granted, the defendant 


was arreſted, and a bail-bond given. On the 24th of January 
laſt the late ſheriff was ferved with a rule to return the writ, and 
on the zoth of January he returned cepi corpus. After'that time 


no proceedings were had until this term, when the late ſheriff was 
ruled to bring in the body, for not returning which an attachment 
was iſſued againſt him. Rl S 


Garrow, on a former day i in this term, moved to ſet aſide this 
attachment, contending that as no proceedings were had from the 
Zoth of January laſt until this term, and no notice given to the 
ſheriff in the mean time, the ſherrff ought not now to be called 
upon, when both the bail were inſolvent and the defendant ab- 
ſconded, (as appeared by an affidavit.) | 


Abbett now ſhewed cauſe againſt this rule, arguing that the 
plaintiff might now have proceeded againſt the defendant himſelf, 
and that there was no ſtatute, rule of court, or authority, to pre- 
vent the plaintiff ſuing the ſheriff within the ſame time. But | 

The Court ſaid, that, though there was no decided caſe on this 


ſubject, it was highly unreaſonable that the ſheriff ſhould be called 


upon at this diſtance of time, when the bail and the defendant 
were become inſolvent. And they made the 5 
Rule abſolute. 


IN THE .THIRTY-BIGHTH YEAR/OF GEORGE H. 


WorTHINGTON 3 Others again BanLow Admini- 


gf having moved for an Wed abent againſt the Gefondant 


for not paying the ſum of 26641. 13s. 80. according to an 
award, in which the arbitrator had aſcertained the amount of the. 


plaintiff's demand, as above, and directed the defendant to pay it, 
Hug bes ſhewed-cauſe againſt the rule, on this ground, that the 
adminiſtratrix had no aſſets, and that the ſubmiſſion to an 
award by an adminiſtrator was not an admiſſion of aſſets, as 
was ſaid in Pearſon v. Henry, ante, 5 vol. 6. 
Lord KENYON Ch. J. The deciſion in Pearſon v. : Henry muſt 
be taken with reference to the facts of that caſe. There the arbi- 
trator only aſcertained the amount of the demand, without order- n 
ing the adminiſtrator to pay it: but here the arbitrator has 


awarded that the defendant, the adminiſtratrix, ſhall pay the | 
plaintiff's demand. The ſubmiſſion to afbitration by the ad- 
miniſtratrix was a reference not only of the cauſe of action but 


alſo of the other queſtion whether or not the adminiſtratrix had 
aſſets. And as the arbitrator has awarded the defendant to pay 


453” 


1797. 
— 


Tue/day. 
Nov. 28th. 


If an arbitra- 
tor, under a 
reference be- 


tween A. and 


B. ad mini- 
ſtrator, a- 
ward that 
B. fhall pay 


a certain ſam 


as the a- | 
mount of 4.'s 
demand, B. 


cannot aſter- 


wards object 
that he had 
no aſſets, 
but may be 
attached for 
non-pIy= 
ment. 


the amount of the plaintiff's demand, it is equivalent to deter- 


mining as between theſe parties that the adminiſtratrix had aſſets 
to pay this debt. The defendant therefore is coneluded by this 


award, though it will not operate as an admiſſion of aſſets in any 


other aQtion to be ought by wy other creditor. 


Rule TOO Y 
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1 75 ns | | | # 12 f Hild. 3 k Geor 3. 18 aer f 3305 x 
et r 07 . 43308 1g l e 100 383 NY 
dhe gab, «a6 18 ORDERED That inſolvent debtors petitontng under, the 

nen by 7 , 32 Geo. 2. and ſühſequent aQts for 5 their Firther 
ent bes relief ſhall be brought into court dyring term time upon. Monday ays © 

Nin +4 Err r r s 2180 2 IF Ik AG! 

and 754 ays, and upon no other Jos.” %%% ᷑ 

8 cl: 25 rr, . 
| 7 8 93-8. Jo te Hub 1 n ne +Ster Hate ba © 1 YT bigs 

© "FT 18, ORDERED That from and after the laſt day of this term 
affidavits of any cauſe of action before proceſs ſued out 
defendants, to bail be not entitled in any cauſe, nor 
E ite Jon 25 pietet ces 87 cite 
Es hes „% Fe arm ö = 
T 15 ORDERED That from and after the laſt day of this 
term all ſpecial caſes to be ſet down by the clerk of the 
papers to be argued ſhall be ente in the four firſt days of 
the term next after the tri ecial caſes ſhall have 
| _—— FX > i pe 
been reſerved; AND FURTHER that”; fa ich ſpecial caſes ſhall never be 
tet down for argument on any of the four lat 6 ays of the term. 
THE END OF MICHAELMAS TERM. 


c _ 8 E 8 
ARGUED and DETERMINED 


IN THE 


Court of KIN G's BENCH, 


Hilary Tak”. 


In che Thirry-eighth Year of the Reign of GronoE III. 


GREATHEAD againſt BROMLEY. psc 
Ce | Jan. 25 the. 
RULE had been obtained in the laſt Term, calling on the Where upon 
plaintiff to ſhew cauſe why a bond and warrant of attorney — 4 | 
for ſecuring an annuity ſhould not be ſet aſide, on the ground ip mo 
that certain requiſites of the 17 Geo. 3. c. 26. had not been com- for non- | 
compliance : 
plied with. This matter ſtood in the n paper for with the re- | 
this day: but when it was called on, 4 * * 
c. 26. the 


Garrow and Gibbs made a prelimin 
cuſſion of the merits, becauſe they had been inveſtigated a few 
years ago upon a ſimilar rule between theſe parties, upon the 
lame ſtate of facts then exiſting, when the Court having heard 
every objection which was then urged diſcharged the rule with 
coſts. And the former proceedings on the files of the court 


ry. objection to the dil 


rule was diſ- 


charged upon 


diſcuſſion of 


the merits, 
the Court 


will not en- 


tertain a ſi- 
milar appli- 
cation be- 
tween the 


£ 
were referred to in ſupport of the objeQion. 2 „ pron 
| Nate of facts, 
Erſkine and Plowden, | in ſupport of the rule, admitted that fach though 
grounded 


an application was made; but ſtated that they had objections to 1 


offer now, which were not then entered into, and which were 


on a new 
objection to 
the annuity, 
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: to the annuity under the act of parliament, But which was 
not before 
| urged or conſidered. 
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HEAD 
age 
Bacul zT. 


Wa ee 
Jan. 25 th 


The Stat. 


2 Ged. 2. 


Co 23˙5 re- 
quiring (as 2 


previous qua- 


ligcation to 
being ad mit- 
ed as an attor- 
ney) that 
the party 

ſhall continue 


in the ſervice 


of the attor- 
ney to whom 
he is articled 
for five years, 


is nat com- 


plied with 
by the clerk 


ſerving part 


of the time 
with another 
attorney 
with his ma- 
ſter's con- 


ent, and the 


reſt of the 


time with his 


maſter. 


town; but as Hugbes 


Lord Kenyon Ch. J. ſaid, the act of parliament gives a 65 


mary juriſdiction to the Court, which is to be exerciſed according: 
to ſound. legal diſcretion ; and we cannot govern our diſcretion 


better than by analogy to the proceedings at common law. Now 


if an action be brought, and the merits bf the queſtion diſcuſſed 
between the parties, and a final judgment obtained by either, 
the parties are concluded, and cannot canvaſs the ſame queſtion 
again in another action, although perhaps ſome objection or 


argument might have been utged upon the firſt trial, which 
would have led to a different judgment. So here, as it ap- 
pears that all the facts nov brought forward in the aff. 


davits in ſupport of the rule exiſted at the time of the 


former rule, and every objection which can now be urged might 


then have been brought forward, the matter muſt now be taken 


to have paſſed in rem judicatam, and the former deciſion i 
concluſive between che parties. 
Per Curiam, 


Rule diſcharged. 


IP 4 i 
" 


Ex parte Joux Hirr, one, Se. | 


A* application was made to ſtrike Fobn Hill off the Roll of 
attornies of this Court, on the ground of his not having 


ſerved the regular time of five years as an articled clerk with an 
attorney previous to bis admiſſion i in Hilary term I 796. 
Upon ſhewing cauſe. the facts appeared to be theſe: Previous 


to the year 1791 he ſerved as a writer to Thomas Webb an 


attorney, living at Birmingham, to whom he applied to be articled 
and was refuſed. Upon which in January 1791 he articled him- 
ſelf to Hughes an attorney, who then lived ſeven miles from that 
was about removing thither, and as mot 
of his buſineſs lay there, it was conſidered more convenient for 
Hill to remain where he was till Hughes ſettled at Birmingham; 
which Hill accordingly did, and continued to write for Webb for 
ten months after he was fo articled to Hughes. But during that 
time he did attorney's buſineſs for Hughes from time to time in 
Birmingham, whither Hughes frequently went, and in particular Hill 
ſued out proceſs for him on ſeveral occaſions out of the county 


court. And at the end of the ten months, when Hughes removed 


to Birmingham, Hill went and reſided with him altogether. 
Exſtine and Park ſhewed cauſe againſt the rule.. 


[lords 1 in ſupport of it was rn by the Court. 2 
Lor 
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Lord Kxwrow Chi * The queſtion before us is whe, 
on the facts diſcloſed to the Court, Hill has complied with the 


Ex 
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1798. 
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x parte 


requiſites of the act of the 2 Geo. 2. c. 23-, which prohibits any Joun HiL, 


perſon to be admitted an attorney, unleſs he ſhall have been 
bound by contract i in writing to Terve: as a clerk to an attorney for 


five years, and ſhall have continued in ſuch ſervice. for the 
ſaid term of five years. Now if this kind of ſervice were deemed 
ſufficient within the act, why might not a ſervice with a perſon of 


any other occupation, by the conſent of the maſter to whom he 
was articled, be deemed ſufficient ? It is true that in the preſent 


caſe Hill might have been improving himſelf as much in his 
profeſſion by ſerving Mr. Webb as if he had ſerved his own maſter: 
but the queſtion is, whether he has complied with the directions 
of the act, requiring him to ſerve the perſon to whom be is bound, 


and to continue in ſuch ſervice for ſiue years 2—And how can he 


be ſaid to have done ſo during ten months of the time, when he 
was ſerving another perſon at the diſtance of ſeven miles? It is 


not enough to ſay that during that time he oceaſionally did 


buſineſs for Hughes, or attended the hundred court, which is 
holden once in three weeks. However hard the caſe may preſs 
on this individual, we muſt not make the law bend to our wiſhes, 
but muſt ſee that there has been ſuch a ſervice as the act requires. 
But that does not appear to have been performed in this inſtanee. 
The main part of his buſineſs during the firſt ten months was 
done in another man's ſervice, and not in the ſervice of the maſter 
to whom he was articled. — 

ASHHURST J. It is not fit that we ſhould relax the ruſs of 
ſervice required by the at; the plain meaning of which was, that 
the clerk ſhould continue ſerving his maſter the whole: time of 
probation required. If we break through that rule in one inſtance, 
1 do not know what other line can be drawn, or where we are 
to ſtop. -. IE e . 

GaosE J. The queſtion | is, whether this perſon bis ſerved his 
maſter for five years previous to his admiſſion, within the mean- 
ing of the act? Now can he be ſaid to have done ſo, when he 
was ſerving another maſter part of that time? Under theſe 


circumſtances I do not ſee how the party could conſcientiouſly 


have taken the. oath required. 2 1 
LawRENce J. The object of the act was to prevent the 


admiſſion of unfit perſons to be attornies; for which purpoſe it 
required that they ſhould ſerve the maiters to > whom they were 


” „ articled 
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— 
Ex parte 

Jonx HILL. 


Friday, 
Fan, 20th. 


By the ſtat. 


1 Jac. 1. 


e 


& 12. and 


.- "7 Cres; Zo 
4. 30. it 29. 


after any per- 


ſon has been 
convicted on 


an indict- 
ment for 
falſly ſwear- 


ing to a debt 
under a com- 


miſſion of 
bankrupt, 


(on which 


indictment 


he is to ſuf- 


fer the pu- 
niſhment in- 


flicted by the 


ſeveral ſta- 


tutes againſt 
perjury, ) the 


aſſignees o 


the bankrupt 


may recover 
from him 


double the 
ſum ſo ſworn 


to in an ac- 


vion; in 


ee it is 


ſufficient to ſtate the Ee OI, of the defendant on the indiment, About alſo alleging t that the 
.defendant did take ſuch falſe oath. 

In ſuch an action the defendant cannot take advantage of any defect in the judgment on the ind? 
ment; that can wy be done on a writ of error, - 


Penzance upon a ſimilar queſtion. There an attempt was made to 


requires that every perſon who ſhall become | neſs of an attorney or ſolicitor. 
bound, &c. ſhall during the whole time or „ 


double the amount of the ſum which he ſwore was due to ** 


commiſſioners under Brook's commiſſion, (ſetting forth the in- 


ITY IN HHAAT EAM 


articled for fire years.” Now if it were ſuitor to ſorts any 
other perſon during that time, provided. it were with the conſent 


of the maſter, the object of the act would be defeated. This is 
very much like a caſe which lately (a) came before the Court from 


ſupport a ſervice with an attorney, by ſhewing that the party who 
lived in Penzance, at a diſtance from the attorney, had occaſionally | 
done his buſineſs for him there in the county court; but the 
Court held that was not ſufficient. 

Rule abſolute (3). 


(a) In Michaelmas Term laſt, Ex parte term of ſervice continue and be actually e em- 
Thomas, ployed by ſuch attorney or ſolicitor, or his 


(3% The 22 Geo. 2. c. 46. /.8. expreſsly or their agent or agents, in the proper buſi- 


N 


Horaczs and others Aſſignees of Brook, a Bankrupt, 
| againſt Walsh. 


Tos was an action of debt brought on the ſtat. 5 Geo. 2. c. 30. 
J 29. againſt the defendant to recover 228 31. 159. being 


under Brook's commiſſion. 

The plaintitts, who deſcribed en as aſſignees of Brook, * 
ſued “as well for themſelves, being creditors, as for = 
creditors ſeeking relief under the ſaid commiſſion.” The declara- 
tion ſtated that the defendant was indicted at the Spring York 
Aſſizes 1795 for perjury, in ſwearing to this debt before the 


dictment at large,) on which he was convicted at the Spring 
York Aſſizes 1796, when it was ordered and adjudged by the 
Court there that he ſhould be impriſoned for two years and ſet 
in the pillory at Halifax on a given day within that time; by 
reaſon of which premiſes and by force of the ſtatute, &c. an 
action had accrued to the plaintiffs as aſſignees to demand and 
have of and from the defendant, to be equally divided among all 
the creditors ſeeking relief under the ſaid commiſſion, the ſaid 
ſum,” &c. 


WR 


To 


6 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 359 
| Te this there was a ſpecial demurrer, aſſigning for cauſe that 1798. 
it was not directly and poſitively ſtated in the declaration that the 2 
defendant was guilty of the ſuppoſed offence whereof he was ſo againf 
| pl WaLsH. 
convicted as in the declaration is mentioned. 
This caſe was argued in Eaſer Term laſt by Hullock for the 
defendant in ſupport of the demurrer, and by Wood for the | 
plaintiffs, and again on this day by Holroyd for the former; Law 
was alſo to have argued for the plaintiffs, | 
On behalf of the defendant four objections were taken; iN, That 
no action could be maintained to recover ſuch a penalty, or at leaſt 
no action could be brought unleſs there be a previous judgment for 
the penalty on the conviction for perjury; 2dly, That if any action 
could be brought, this action could not be ſupported by the afſigneet 
of the bankrupt ; 3dly, That it was not ſtated that the defendant had 
committed perjury ; and Athly, That the judgment of conviction 
on which the action was founded was erroneous on the face of 
it, and could not therefore be the foundation of any action. 
Firſt ; The penalty, to recover which this action is brought, was 
for the firſt time impoſed by the ſtatute 5 Geo. 2. c. 30. / 29. (a); 
and it is a general rule, that where a penalty is given in a 
new caſe by a& of parliament, and a particular mode of re- 
covering it is pointed out by the ſtatute, payment of the penalty 
cannot be enforced in any other way. 7 Co. 36. 4. Now here the 
mode pointed out by the ſtatute is by judgment on th conviction | 
for perjury. The ſtatute does not lay that this penalty ſhall be 
recovered in the ſame manner as other penalties may, but may be 
recovered and levied as other penalties and forfeitures are upon penal 
fatutes after conviction to be levied and recovered,” that is, either by 
a levari facias on the judgment, or by a commitment under 
the judgment until the penalty be paid. By ſtat. 23 Zlis. c. 1. 
4. Every perſon ſaying maſs and being thereof convicted 
hall forfeit 200 marks, and be committed to eee in the next 


(a) That ſtatute nals that „ If any per- | inflited by the ſeveral ſtatutes made and 
ſon ſhall before the ating commiſſioners in | now in force againſt wilful perjury, and 
any commiſſion of bankrupt &c. ſwear that | ball moreover be liable to pay double the ſum 
any ſum of money is due to him or her from | / worn to be due or owing as aforeſaid, to be 
any bankrupt, which ſum of money is not | recovered and levied as other penalties and 
really due or owing, or ſhall ſwear that more | forfeitures are upon penal flatutes after con- 
is due than is really due or owing, knowing | widion to be levied and recovered; and ſuch 
the ſame tobe not due or owing, or that ſach | double ſum ſhall be equally divided among | 
oath is falſe and untrue, and being thereof | all the creditors ſeeking relief under the 
convicted by indictment or information, ſuch | ſaid commiſſion,” 
perſon ſhall ſuffer the pains and penalties | 
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gaol, 


againſt 


WaLsH, 


. 7 * 8 


Hol uEs⁵ 


as aforeſaid.” 


action; Sect. 5, 19, 21, 23, 30. 


. there to remain 0 the 8 of one year and from a 


until he has paid the ſum of 200 marks; and in Co. Entr. 362. 


there is an entry of a judgment on that ſtatute . adjudging the | 
forfeiture of the money. Again by the .5th ſection of the ſame - 
ſtatute every perſon who does not attend church is liable (inter 
alia) to a penalty of 20/7. © being thereof lawfully convicted.“ 
On this act too the penalty has always been recovered by a judg- 


R. v. Lam, 


ment for it on the information or indictment. 


3 Bulſir. 87; Dr. Foſter's caſe, 11 Co. 5. ; R. v. Vachell, I Ander. 
138; R. v. Sir J. Webb, Bridgm. 120. So on the ſtat. 3 84 


W. & M. c. 10. on a conviction for deer ſteeling, a levari 


facias iſſues .on the conviction to levy the penalty. R. v. Speed, 


Salk. 379; and in R. v. Hawkes, 2 Str. 858., Fitzg. 124. a con- 


viction on that ſtatute was quaſhed for want of a judgment for the 


penalty. That the Legiſlature intended that this penalty ſhould 


only be recovered on a convicton on an indictment or information 


is alſo apparent from this circumſtance, that when they intended 
that the penalty ſhould be recovered by action, they aid ſo in 


expreſs terms; as in ſtat. 9 An. c. 14. J. 5. where any perſon by 
fraud or deceit wins 1010. of another by cards, &c. he is upon an 


indictment or information to forfeit ſive times the amount of the 
ſum won, he becomes infamous, and +is to ſuffer ſuch corporal 


puniſhment as in caſes of wilful perjury, “ and ſuch penalty to be 


recovered by ſuch perſon as ſhall jue for the ſame by ſuch action 


ſcribed, and ſhall nevertheleſs execute any office, © being thereof 


lawfully convicted,” he ſhall be diſabled to ſue in any action, to 
hold any office &c, and ſhall forfeit 500 J. „to be recovered by 
him. that ſhall ſue for the ſame by any action 8&c.” 
alſo afford another obſervation in ſupport of this objection, that 
they point out the perſons who are to ſue for the penalties 


Theſe ſtatutes 


by action, whereas the ſection of the act on which this action is 
founded does not mention any plaintiff; and yet other clauſes in 
this very act expreſsly mention the perſons who are to ſue 
in caſes where it is clear that the Legiſlature intended to give an 
At all events if this pe- 


nalty can be recovered by action in ſuch a caſe as the preſent, 
chere ſhould be a previous adjudication of the penalty on the 
indictment. Until the judgment for the penalty the defendant is 
not liable to be ſued, nor is any perſon entitled to ſue him for 
8 


So in the ſtat. 25 Car. 2. c. 2. J. 5. it- is: enacted 
that if any perſon ſhall. neglect or refuſe to take the oaths pre- 
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fuch penalty. The caſe of R. v. Luthup is not an authority 
againſt this poſition; for in 1 BY. Rep. 382 (a). it appears that the 
caſe is miſreported in 2 Str. 1048, it being a proceeding on the 
fecond, and not on the fifth, ſection of the ſtat. y Ann. c. 14. 
Secondly, This action in the names of the aſfignees cannot be 
ſupported; it ſhould have been brought by all the creditors 


ſeeking relief under the commiſſion. At common law the aſſignees 


have no right of action; their rights are given to them by ſtatutes. 
The ſtatutes, which veſt the property of the bankrupt in the 


aſſignees, only authoriſe them to ſue for debts due to, or on 


contracts made by, the bankrupt., But this action is not founded 
on a contract, nor was the ſum to be recovered a debt due to the 
bankrupt. There is no inſtance of an action by the aſſignees of 
a bankrupt (unleſs ſpecially and expreſsly given by ſome act of 
parliament) but on a cauſe of action exiſting in the bankrupt 
at the time of the bankruptcy, or that would have exiſted in him 
if the bankruptcy had not intervened. The caſe of Brandon v. 
Pate (5), where it was holden that the aſſignees of a bankrupt 
might recover from the winner money loſt at play by the bank- 


rupt before his bankruptcy on the ſtat. 9 An. c. 14. / 2. cannot 


be conſidered as an exception to this rule; becauſe the foundation 
of that judgment was that the money recovered by the aſſignees 
had been part of the bankrupt's property previous to his bank- 
ruptey and had been paid over to the defendant without any con- 
ſideration. Therefore though the aflignees, being creditors, are 
ſome of the perſons grieved, they alone are not entitled to 
ſue in this caſe, inaſmuch as the reſt of the creditors ought alſo 


to have joined. Nor does the inconvenience of ſo many perſons 
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HoLmes 


again 
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ſuing give any anſwer to this objection, becauſe that can only be 


(a) Nxere The account in 1 Bl. Reg. 382. | it alfo appears from a MS. of Mr. Juſtice 
where Mr. J. Denniſon is ſuppoſed to have | V. Forteſcue, who was then at the bar and 


ſaid, I was counſel for Luckup (alluding to | counſel for the proſecution, that in the 


'the caſe of R. v. Luckup which had been Michaelmas Term preceding (M. 9 Geo, 2.) 


cited from 2 Str. 1048.) The proſecutor, there was a motion for a new trial in the 


finding i it difficult to prove a fraud, had re- | caſe of Rex Y, Luckup,” On an information 
courſe to the other clauſe for winning above | on the ſtatute for fraudulently winning &c, 


101.“ For whatever action may have been | on the ground that Perkins, who had loſt the 
brought againſt the defendant Luckup on the | money and on whoſe evidence the defendant 
ſecond clauſe for Winning above 10 J., it | had been convicted, was not a competent 


not only appears from 2 Stra. 1048. Tr. 10 
(uot 9) Geo. 2. that the defendant Luckup 
had been convicted on an information on 


opinion that P ki jk 
the fifth ſection of the ſtatute for fraudulently | pin: erkins was a N 3: 0608 mY 


WO -| neſs. 
winning &c, where the motion was that a 


Ane ſhould be impoſed on the defendant, but | 66) 2H, Bl. Rep. 308, 


remedied 


witneſs, which rule was after argument diſ- 
charged, the Court being unanimouſly of 
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wad by the Legiſlature. Thirdly, The third 8 
Horns Alſo fatal, whether it be conſidered with reference to the words of - 
Wenz, the ſtatute or to the general principles of pleading. The ſtatute 
ſays that if any perſon ſhall ſwear &c, and be thereof convicted 
Kc, he ſhall forfeit &c. Two things are there pointed out as the 
grounds of the action, the taking of the falſe oath and the conviction 
for it: whereas this declaration only ſtates the latter, leaving the 
former to be preſumed. But it is a principle in pleading that 
when the plaintiff ſues for a penalty, he muſt ſet forth in bis 
declaration all thoſe requiſites that give him a right of action. 
Stating the conviction alone is not ſufficient ; if it were proof of 
the conviction it would alone be ſufficient to entitle the plaintiff to 
recover: but the proceedings by indickment and by action on 
this ſtatute (if any action can be maintained) are not only diverſo 
intuitu, but the conviction on the indictment cannot be evidence 
of the guilt in an action fer the penalty, as being res inter alios 
acta, though it may be evidence of the fact of the conviction. 
In R. v. Sutton, 1 Saund. 269, an information was hled by the 
King's coroner againſt the defendant for a debt due to one E. 
Lapworth lately deceaſed, ſtating an inquiſition finding that F, 
Lapꝛoorthb had committed ſuicide by which her goods. &c were for- 
feited to the king: but Saunders (p. 275.) ſuggeſts an opinion 
that the information was not good, becauſe it did not firſt ſtate 
the fact that E. Laporihb had committed ſuicide and then the 
inquiſition upon it. And accordingly in Toomes v. Eiberington, 
I Saund. 361, in a plea to a ſcire facias on a judgment, the fact 
of ſuicide was ſtated as a ſubſtantive allegation, and then it was 
alleged that it was found by an inquiſition that the party had com- 
mitted ſuicide, Fourthly, The act ſays that the party convicted 
hall ſuffer the pains and penalties inflifted by the ſeveral ſtatutes 
made and now in force againſt wilful and corrupt perjury. 
The only ſtatutes then in force againſt perjury were, 5 Eliz. c. 9. 
J 69 75, and 2 Geo. 2. c. 2 5. f. 2. By the former the perſon 
convicted is to forfeit 20/., to be impriſoned ſix months, his oath 
is not to be received in any court of record until the judg- 
ment be reverſed, and if he has no goods to the value of 20 /. 
then he 1s to be ſet on the pillory. By the latter he is, beſides the 
puniſhment before preſcribed, to be ſent to ſome houſe of cor- 
rection for a time not exceeding ſeven years, there to be kept to 
hard labour, or to be tranſported for ſeven years. Now this 


Judgment is not warranted by either of theſe ſtatutes, | It is an 
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abſolute judgment to be ſet on the pillory, whereas it ſhould 
have been only conditional, namely, in the event of the defendant 
not having goods &c. to pay the penalty of 201. In Co. Entr. 
368. ö. there is an entry of a judgment, which purſues the 
directions of the ſtat. 5 El. c. 9. By this judgment alſo the 


defendant was ordered to be impriſoned in the gaol at York, 


inſtead of ſome houſe of correction, according to the ſtat. 2 Geo. 2. 
This judgment is alſo errroneous in another reſpect, in not 
adjudging, according to ſtat. 5 Eliz. c. 9., that the defendant 
ſhould be diſcredited until the judgment i is reverſed, which part 
of the judgment cannot be pardoned by the king. R. v. Griepe, 
1 Lord Raym. 257, 8. This is not like a conviction at common 


law, where the diſcrediting is only a conſequence of the judg- 


ment; this is a part of the judgment itſelf under the ſtatute. 


Now if the judgment be erroneous on the face of it, it cannot be 


the foundation of an action. 
I be plaintiffs counſel, in anſwer to the two firſt objections, 
relied on the ftat. 1 Fac. 1. c. 15. J 11, 12., intitled © An act 
for the better relief of the creditors againſt ſuch as ſhall become 
| bankrupts;” obſerving that it being a ſtatute in pari materia muſt 
be conſidered as incorporated into the ſtat. 5 Geo, 2. c. 30. The 
eleventh ſection enaQts that if any perſon, other than the bank- 
rupt, ſhall wilfully and corruptly commit any manner of wilful 
perjury by his depoſition to be taken before the commiſſioners, he 


may be indicted in any of the king's courts of record, and after 
his conviction thereof he ſhall incur ſuch forfeiture and receive 


and ſuffer ſuch pains and puniſhment as are limited by the ſtatute 


made concerning perjury, 5 Eli. And it is enacted by the twelfth 


clauſe * that all and every ſum and ſums of money which ſhall 


be forfeited by force of this preſent act ſhall be ſued for and 


recovered by the ſaid creditors only, or any of them that will ſuc 


for the ſame, by action of debt, &c. in any of the king's courts | 


of record; and the ſum or ſums of money ſo recovered, the 
charges of ſuit being deducted, ſhall be diſtributed and divided 


towards the payment of the ſaid creditors of the bankrupt.” 


Anſwer to the third objection. It is admitted that the conviction 


is concluſive with reſpe& to the corporal puniſhment, but it is 
argued that it has not that effect with regard to the penalty : but 
the conſequence of that argument would be that after the defendant 
-has ſuffered an ignominious puniſhment his guilt may again be 


-queſtioned in another iſſue, when it may become a queſtion 
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Horus 


againſt 
Walen. 


where the thing traverſed is iſſuable, Cro. Jac. 221. 


à conviction is not. 
of Saunders himſelf, and it is contrary to univerſal practice in 


CASES IN HILARY TERM 
whether or not he ſhould have been puniſhed at all. 
therefore as well as the principles of law require that the con- 
viction on the inditment ſhould be concluſive evidence of the 


guilt in this action; if ſo, it was ſufficient merely to ſtate the con- 
7 without alſo ſettiug forth the previous ſteps that led to 


If the fa& of taking the falſe oath' had been alleged, that 
Da have been traverſed : but that would have been permitting 
the defendant to traverſe a matter of record which is never allowed, 
Fanſhaw v. Morriſon, Salk. 521. No traverſe can be taken but 
In Bro, 
Travers d' Office, pl. 35. this diſtinction is taken; if a man 
after committing felony convey lands to A. and be then convicted 


by a verdict of twelve, A. cannot traverſe the guilt of the felon, 


though he may, if the felon only confeſs his guilt. The preſent 
cafe is diſtinguiſhable from that cited from 1 Saund. 269, which 
was on an inquiſition of office; for an inquiſition is traverſable, but 
Beſides what is there ſaid is only the opinion 


ſuch and analogous caſes. 
for murder or felony, it is uſual to ſtate the record of conviction of 
the principal and then the charge againſt the priſoner as acceſſary. 
Fourthly; If there be error in the judgment, it muſt be reverſed 
by writ of error; till when it is available to all purpoſes. 

Lord KENyoN Ch. J. I have looked into the ſeveral caſes 
cited ſince the firſt argument, and am of opinion that there is no 
weight in either of the objections, The plaintiffs have put the 


caſe in ſuch a ſhape as to give the defendant an opportunity of 


taking the opinion of a ſecond jury on his conduct, and the firſt 


objection taken by his counſel is that his client ought to be bound 
by an inditment againſt him on a criminal charge. 
to the ſtat. 1 Fac. I. c. 15. it is manifeſt that the penalty is not to 


By adverting 


be recovered by a judgment on the indictment, but by action: But 
even without the aſſiſtance of that act of parliament, when the ſtat. 
5 Geo. 2. c. 30. ſaid that this penalty ſhould be recovered and 


| levied as other penalties and forfeitures are upon penal ſtatutes 
I ſhould have 


after conviction to be levied and recovered, 
thought that the defendant was not deprived of his trial by jury 


in an action. When an act of parliament gives a different mode | 
of trial, we look with eagle's eyes to diſcover if that privilege | be 


taken away. Nor is it neceſſary to diſcuſs the ſecond objection, 


luce the ſame ſtat. x ac, 1. removes all — upon that head. 


But 


Reaſon 


In an indictment againſt an acceſſaty 


__ 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


Rut even here again, without the aid of that Ratute, when this 
act directed that the penalty when recovered ſhould be equally 
divided among all the creditors, I ſhould have had no doubt but 
that this might be recovered by the aſſignees who ſue for the benefit 
of themſelves and the other creditors. The third and fourth 
objections are equally deſtitute of foundation. If the judgment be 


improper, it can only be reverſed by writ of error. 
ASHHURST and GROSE Juſtices, of the ſame. opinion. 
LAWRENCE J. With regard to the third objection, I had ſome 


doubt when the caſe was firſt argued, whether or not the fac 
of taking the falſe oath ſhould not have been ſtated : but on fur- 
ther conſideration I think that was not neceſſary. This is war- 


ranted by the proceedings againſt an acceſſary: for though in ſuch 
caſes it is ſometimes ſtated in the indictment that the principal com- 
mitted the fac, yet the more uſual way is only to ſtate the con- 
viction againſt the principal and then to charge the defendant as an 


acceſſary with him. I have been ſearching for precedents on the 
at. 9 An. c. 14. / 5., the words of which are very much like 


thoſe in the. ſtat. 5 Geo. 2.; and though I have not met with any in 
print, I have been favoured by my brother Buller with a manuſcript 


Precedent of the declaration in Morgan v. Lnckup on that aQ, 


where it is only ſtated that the defendant had been convicted on an 
information for the fraudulent gaming, without any allegation that 
he had committed the fact. That caſe therefore, as far as it goes, 


is an authority for the preſent action. As to the laſt objection; 
the judgment on the indictment muſt be taken to be good until 


it is reverſed by a writ of error; as in the caſe of proceedings 
againſt the acceſſary (a). So if there be a judgment againſt the 
.huſband for treaſon not reverſed by error, it is ſufficient to deprive 


the wife of her dower. 


Her Curiam, | Judgment for the olaintiffs 


(%) Vid. 1 Hale P. C. 625. 
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A. took a 
tenement of 
101. per ann. 
in the pariſh 
of B., and 
after living 
In it with his 
family five 
days he was 
arreſted and 
ſent to pri- 
ſon in the 
pariſh of 
CT. Dat iy - 
wife and 


tinued in it 
ſeven weeks 
longer : held 
that no ſet- 
tlement was 
gained in B. 
either by the 
| huſband or 
wife. 
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CASES IN HILARY TERM 


The Kine againſt The Inhabitants of St. Groxca 


Tus MarTyYR, SOUTHWARK. 


\ 


HE Court of Quarter Seſſions | in Surry quaſhed an order of 
two juſtices, for the removal of Mary Lord the wife of 


45 tore and her two children from St. George the Martyr in 
Southwark to St. Martin in the Fields We ſiminfter, and ſtated 


the following caſe for the opinion of this Court. 
F. Lord the huſband not being ſettled in either of the contend. 
ing pariſhes took the firſt floor of a houſe No. 21 Chandos-Street 


in St. Martin's pariſh of a Mr. Railton who then kept the houſe 


at 15“. per annum, unfurniſhed, the rent to be paid quarterly. 
He went into poſſeſſion on the 17th of March, and on the 22d 


of the ſame month he was arreſted and carried to the Mar/bal 2 
priſon in Sf. George's pariſh, but his family continued to reſide at 


No. 21. in Chandos-Street until the 6th of May following, being 
the ſpace of ſeven weeks, the huſband remaining from the time of 
his arreſt and ſtill being in the Marſha ſea priſon. After he was 
arreſted the landlord applied to his wife for the payment of the 
rent weekly, aſking 55. 9d. her week; but his wife refuſed to pay, 
alleging that the rent was to be paid quarterly. When the wife 


and children could ſtay there no longer but went to the huſband in 


priſon, the latter agreed to give up the poſſeſſion, and the land- 

lord by conſent took ſome part of his furniture for the ſeven 
| weeks” rent. The queſtion reſerved for the opinion of the Court 
was, Whether the huſband ts Lord gained a ſettlement in hog 
pariſh of S7. Martin under the above circumſtances ? 


Mingay and Marryat, in ſupport of the order of Seflions. The 


huſband J. Lord did not gain any ſettlement in the pariſh of 
St. Martin's, becauſe he only reſided there ſeven days, and a 
reſidence for forty days is neceſſary for the purpoſe of acquiring a 
ſettlement. In R. v. Llanbedergoch (a) it was holden that the 


pauper, who after reſiding for twenty-nine days on a tenement of 
10. per annum was forcibly prevented reſiding there eleven days 


more, did not gain a ſettlement. Neither did the wife and 
children of F. Lord acquire a ſettlement in St. Martin's by their 
:reſidence in that pariſh, becauſe a wife cannot in the abſence and 
during the lifetime of the huſband who has a ſettlement of bis 


(a) Ante 105. 
15 


3 
* 


* TIE THIRTY-EIGHTH YEAR or GEORGE UI. 


own gain a ſettlement herſelf. R. v. Aytborp Rooding, Burr. | 
S. C. 412. This caſe is diſtinguiſhable from the two caſes that 


were relied on at the Seſſions, St. Margaret Weſtminſter v. St. 
Martins Ludgate, 2 Conft's Bott. 146., and R. v. Leeds, ib. 208., 


and Burr. S. C. 524. In the former the pauper not only rented 
4 houſe for 25 J. a year within the rules of the Fleet prifon, but 
alſo paid taxes for the ſame for eight years, which alone would 
give a ſettlement. And in the other caſe the pauper, renting two 
diſtinct tenements, one at Blackfordly, the other at Leeds, after 
reſiding three months at the former, reſided more than 40 days 


at the latter, and then returned to the former, where he reſided 
27 days more: but that was a ſhifting ſertlement, and as he re- 


ſided more than 40 days at each of thoſe places, it was ruled 


that he was ſettled at Blackfordly where he ſlept the laſt night. 


Erftine and Lawes were proceeding to argue that I. Lord had 


gained a ſettlement in St. Martin's, but were relieved by 


Lord Kenyon Ch. J. who ſaid that it was impoſſible to ſup- . 


3795. 


The N - 
again 
The Inhabit- 
ants of 
St. GeorGE - 
the Ma- 
TYP. 


port that propoſition without obliterating the material words from 


the ſtatute of Charles the Second, and overruling all the deciſions 


on the ſubject; for that they all proved that no ſettlement could 


be gained by a reſidence on a tenement for a ſhorter period than 
40 days. And though in the caſe of R. v. Leeds it was only de- 


 cided that the juſtices ought not to have removed the pauper from 


Blackfordly during the continuance of his leaſe, the Court added 
that © if his leaſe at Blackfordly had been at an end, his laſt 40 
days reſidence at Leeds might have borne a different conſider- 
ation ;” evidently intimating an opinion that 40 days reſidence 


is neceſſary to give a ſettlement. „„ 


Her Curiam, 0 Order of Seſſions confirmed. 


"The Ks ageing. The Juſtices of the 3 RivinG 


of YORKSHIRE, 


o a writ of mandamus, which (after reciting that an indict- 


ment had been preferred and found at the Quarter Seſſions 
of the Weſt Riding of Yerk/bire, holden &c, againſt William Stead 
and F. Stead, for certain treſpaſſes and nuiſances, in unlawfully 
and inj juriouſly erefing, building, and ſetting up a certain wall &c, 


Saturday, 
Jan. 27th, 


The Court 
will notquaſh 
a return to a 
mandamus 
(which di- 
rected an in- 
ferior Court 
to give judg- 


ment on an 


indictment) merely becauſe it ſtates an erroneous judgment given below : but a writ of error muſt be 
brought to reverſe that judgment. — On an indictment for a nuiſance in erefing a wall acrols a road (nor. 
for continuing the nuiſance) it is not neceſſary to ad) udge that the nuiſance be abated ; Semb. 


Vor. Vil, © 6D Tube 


The King 


againſt | 


the Juttices 
of the WEST 
"Ripinc of 
YORKSHIRE, 


"© 3 ſt 


CASES IN UILARY TERM 


ry 


upon and acroſs a certain common and ancient pack and prime 
way leading &c, to which W. and F. Stead had pleaded not 
guilty, and on which indictment they had been duly eonvided 
&c,) commanded the defendants to give Judgment on the ſaid 
| indictment againſt the ſaid W. and J. Stead, the defendants made 
A return, Rating that at the Quarter Seſſions holden, &c, < thef 
gave judgment againſt the ſaid V. and J. Stead, on the ſaid in- 
dictment for the offence aforeſaid, which ſaid judgment was that 
the ſaid W. and F. Stead ſhould be fined the ſum of 62. each and 5 
be diſcharged.” * 
58 return. was let dowa in the paper for argument and 7 


now | | | 
France object ed to it, becauſe it did not. ſtate that thi defert. 


ants bad given a full judgment on the indictment againſt W. and 


2M Stead. This being an inditment for a nuiſance, i it ſhould have 


been part of the judgment that the nuiſance be abated. R. v. 


Pappineau, 2 Str. 686. Nor is it any anſwer to this objectlon 
to ſay that the judgment given in this caſe may be reverſed by 
-writ of error, for in order to bring a writ of error the Court to 
which the writ is directed ſhould have given a complete .judgment 
on the whole matter; Metcalfe's cafe, 11 C. 397 whereas this is 
but an imperfect judgment. Tc 


But 
The Court ſaid, that it did not appear to chem that the juſtices 


at the Quarter Seſſions ought to have adjudged that the nuiſance 


ſhould be abated, the indiftment not charging the defendants 
with continuing, but merely with.ere#ing, the wall, ſo that for any 
thing that appeared on the record the nuiſance did not in fact exilt 
at the time when the indi&ment was preferred. But that it was 


not neceſſary to determine this point in the preſent-caſe, becauſe | 
even if the judgment given below were erroneous, this was not 


the proper mode of correcting the error, but that the proſecutor 


muſt bring a writ. of error, as was done in the caſe cited from 


Strange. ß5F;; 
5 The return was allowed. 


n 
5 


IN THE/THIRTY-EIGHTH YEAR OF GEORGE III. 


'Dox on the Demiſe of Bass againf Ros. 


DECLARATION in ejectment for lands in Devonſbire having 

been delivered with notice to the tenants to appear in Mi- 
chaelmas term laſt, which was wrong, as the notice in a country 
ejectment muſt . to the praftice be to appear in an 
iſſuable term, 


Cooper obtained a rule in the laſt 710 on behalf of the leſſor 


the leſſor of the plaintiff could not now bring another ejectment 
on account of the Statute of Limitations, the twenty years having 
expired after this declaration was delivered and before the miſtake 


| 1798. 


Mondays | 
Jan. 29th. 


In certain 
caſes the 
Court will 
permit an 
amendment 


to be made in 


a notice at 


the bottom of 


a declaration 


N in ejeCtment. 
of the plaintiff, calling on the defendants to ſhew cauſe why the 


notice ſhould not be amended, by inſerting Hilary inſtead of 
Michaelmas term, on payment of coſts, on an affidavit ſtating that 


was diſcovered, and ſtating alſo that the leſſor of the plaintiff had 


been hitherto prevented by poverty trying his cauſe before. 
Gibbs, who now ſhewed cauſe, mentioned the caſe of Roe d. 


Stephenſon v. Doe, Barnes 186. to ſhew that formerly no amend- 


ments were permitted to be made even in declarations in eject- 
ment; and he ſaid that there was no inſtance in which the Court 
had ever permitted an amendment to be made in the notice at 
the end of the declaration; and that the reaſon ſuggeſted for allow- 
ing this amendment was rather a reaſon why the Court ſhould 
refuſe it, ſince the application was in effect to extend the time 
in the Statute of Limitations (a). 


Per Curiam. The caſe cited from Barnes has been long fncs 
overruled. The Courts have been of late years much more liberal 
than they were formerly in every part of the practice reſpecting 


ejectments. By refuſing this rule we may probably do great in- 
Juſtice, whereas by granting it we ſhall merely give the leſſor of 
. the plaintiff an opportunity of trying his title. 


Rule abſolute. 


(a) Vid. Maddocl g. t. v. Hammett, ante 55. and the caſes there cited. 
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Monday, 
7 ane 29th. 


Doſindant; 


ho had been 
arreſted in 
America, | 
again arreſted 
here for the 
ſame cauſe 
of action. 


CASES IN HILARY TERM 


Mavus and another againſt Murray and another. ; 


1 RT OT TR were indorſers of certain bills of exchange 


drawn by Robert Murray and Co. in America on Bird and 
Co. in England, which bills were returned to America, proteſted 


for non- acceptance. On their return the defendants, who are 
merchants in New York, tendered payment of the ſums contained 


in the bills with intereft, which the plaintiffs refuſed to accept 
unleſs 207. per cent. were alſo paid as charges upon the return of 
the bills; this being-refuſed by the defendants the plaintiffs held 


them to bail in America for 15, 750 l. by proceſs out of the 


Cont fn New Vorl, and the plaintiffs proceeded ſo far in that ſuit 
as to obtain judgment for the amount of the bills and intereſt, 
but a ſpecial caſe was reſerved as to the claim of the 201. ber 


cent. The defendant Murray lately came to this country on the 


neceſſary buſineſs of the partnerſhip ; and having been arreſted 
here by the plaintiffs for the ſame demand, he obtained a rule on 


a former day calling on the plaintiffs to ſhew cauſe why he Would. 
not be diſcharged on filing common bail, on an affidavit ſtating 


. the above facts, and alſo Rating that he and his partner were 


ſolvent, and had made arrangements in America for the payment 


of this demand. 
Law and Lawes, in ſupport of the rule, likened this to the 


ordinary caſe of a ſecond arreſt in this country for the ſame ſum, 


-in which caſe the defendant is entitled to be diſcharged. 


Mingay and Marryat, on the other hand, ſaid there was no 
ſimilarity between the two caſes, for that this Court would not 
take judicial notice of an arreſt in a foreign country; ; adding that 
it would be unjuſt to deprive the plaintiffs of perhaps the only 
ſecurity they had for the payment of their debt. And 

'The.Court were of this opinion, and e 

| Daiſcharged the rule. 
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N order of two juſtices, for the removal of Mary Henſon, 
A wife of Charles Henſon, and William her child, from Huchnell 
"Torkard to Alfreton, was confirmed on appeal to the Nottingham- 
ſhire ſeſſions, where the following caſe was reſerved for the 
opinion of this Court. The pauper Charles Henſon was born in 
the pariſh of St. Mary Nottingham, when his father was reſiding . 
there under a certificate from Alfreton. Whilſt his father was ſo” 
reſiding in St. Mary's, the pauper was bound apprentice to R. 
Claypole of the fame pariſh for ſeven years by indenture ; and 
after ſerving him two years, he was aſſigned to H. Pacey of the 
ſaid pariſh, Six months before the expiration of the apprentice- 
ſhip, the pauper's father and mother both died, and the pauper 
continued to ſerve his maſter Pacey the remainder of the term in 
the ſame pariſh. =” 


1 he Kix againſt The Inhabitants of ALFRETON. 
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Wedneſday, 
Jan. ”_ 


The fon of 

a certificated 
perſon can- 
not gain a 
ſettlement in 
the certifi- 
cated pariſh 
by appren- 
ticeſhip, 


though the 
father (to 


whom the 
certificate 
was given) 
died fix 


months be- 


fore the ex- 
piration of 
the appren- 
ticeſhip. 


Vaugban was to have argued | in ſupport 1 the order of ſellions, : 


but the Court deſired . 
5 Clarke on the other ſide to begin. Although it was BYTE in 
e R. v. Sherborne (a) that a pariſh certificate extends not only to 
t the perſon to whom it is granted, but alſo “ to all his family and 
all his children,” that doctrine was afterwards. overruled in R. v. 
e Heath (5), where it was ruled that when the ſon of a certificated 
1, perſon married and lived in a houſe of his own, he ceaſed to be 
under the protection of the certificate, and might gain a ſettle- 
0 a ment in the certificated pariſh by being rated and paying rates 
3 . 4 there. And in R. v. Darlington (c), Buller J. ſaid, The man 
a do whom the certificate was granted was the perſon whom the 
ly Legiſlature had in view.” Then here the inſtant the pauper was 
bound apprentice, he ceaſed to be part of his father's family: 
L his reſidence in the pariſh of SF. Mary was protected not by his 
£ father's certificate, but by the indentures of apprenticeſhip, for he 


was then irremoveable. 


the pauper during his father's life, the inſtant the father died the 


(a) Burr. S. C. 182, 
Ver, VII. 


() Au, 5 vol. 583. 
6 E 


(e) Ante, 4 vol. 891. 


But whatever might be the ſituation of 


certificate was at an end: he was no longer part of his father's 
tamily, and conſequently not included in the certificate, according 
to the caſe af K. v. Darlington. Now it is ſtated in the caſe 
that the pauper ſerved more than 40 days | in St. Mary's after his 


father's 
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father's death, and by that reſidence he gained a ſettlement there. 
Suppoſing the father had removed into another pariſh after the 


_ apprenticeſhip of the ſon, the certificate would have been functus 


officio, and then the ſon would have gained a ſettlement in this 
pariſh, by ſerving 40 days there as an apprentice. And whether 
the certificate be at an end by the death or the removal of the 


father, the conſequence is in either caſe the ſame with regard to 


the other branches of his family. This caſe is diſtinguiſhable | 
from that of R. v. Hampton (a), for that depended on the ſtat. 
12 An. A. 1. c. 18. J 2., whereas this turns on the conſtruction 
of the ſtat. 9 & 10 W. g. c. 11. | Fo 
Lord KenyoN Ch. J. This is an attempt on the part of the 
pariſh of Alfreton to put a conſtruction on the certificate act 
different from that which it has invariably received ever ſince it 
was paſled. The rule was laid down in the caſe of R. v. Darling- 


ton in terms ſo plain that he who runs may read. And the 


Sherborne caſe, in which it was holden that a certificate extends 
not only to the perſon himſelf to whom it is granted but alſo to 
bis family, was not overruled, although it was explained, by that 
of R. v. Darlington. All the caſes have ſaid that children are 
part of the family of the certificated perſon, and within the pro- 
tection of the certificate act: in R. v. Darlington, the queſtion 


was, Whether or not the certificate extended to grandchildren; the 


Court ſaid it did not, but was confined to the perſon himſelf, 


and to his children, and that a ſecond generation was not within 


the meaning and protection of the act. And in the caſe of R. 


v. Heath | wiſhed to adopt the doctrine eſtabliſhed in the caſe of 
R. v. Darlington. But this 1 is an attempt to overturn all the 
caſes upon the ſubject. | 2 

As HHURST J. The deciſions upon this Polt are t and de- 
ciſive; and it would be of dangerous e now to over- 
ſet them. 5 7 bes 

GROSE J. In the caſe of R. v. Heath we Jetermiiad that a 
ſon ceaſed to be part of his father's family when he married and 
became the head of a family himſelf: but this caſe is very diſ- 
tinguiſhable from that, for here the reſidence of the ſon in St. 
Mary's was protected by the certificate granted to the father; 
and to determine that the ſon could gain a ſettlement in that pariſh 


by apprenticeſhip would be to ſay that all the — caſes on 


this ſubject were improperly decided. 


7 


{a) Ante 185 266. . 
* | "8 72 Laws 


— 
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LAWRENCE J. In contemplation of law this ſon came into 


the pariſh of . Mary under the certificate: now the ſtatute 
ſays, that a perſon who comes into a pariſh by a certificate can 
only gain a ſettlement there in one of two ways; but apprentice- 


ſhip is not either of thoſe two WAYS, and FO the pauper did 
not gain a ſettlement 8 


* 


Boch orders were confirmed. 


Naas an againſt Johnson. 


Tos was an action on promiſes. The declaration contained 
ſeveral counts, one of which was on a bill of exchange; 


to that one there was a demurrer, on which the plaintiff had 
judgment; to the others there was a plea on which iſſue was 
A rule having been obtained calling on the defendant 
to ſhew cauſe why it ſhould not be referred to the Maſter to 
compute what was due to the plaintiff for principal intereſt and 
coſts on the count on the bill of exchange, 


Gibbs now ſhewed cauſe againſt it; ſaying that, as there were 
ſeveral other counts to which the 0 had pleaded, and on 
which plea the parties were at iſſue, this motion was premature; for 


J oined. 


that the plaintiff ought to wait to ſee the reſult of the trial 


of that iſſue, or if he did not intend trying that iſſue that 
he ſhould have entered a noli proſequi as to thoſe counts. 


Bedford, in ſupport of the rule, relied. on the caſe of Fleming 
v. Langton, 1 Str. 532, where under circumſtances like the pre- 


ſent the Court refuſed to ſet aſide a writ of enquiry which had 


been executed on the judgment on the demurrer, though the 
plaintiff had not entered a noli proſequi as to the other counts, 
The Court thought that caſe deciſive of the preſent, and 
made the 
Rule abſolute. 


\ 
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Demurrer to 
one count, 
(on a bill of 
exchange,) 
and judg- 
ment for the 
plaintiff; 
plea to the 
other counts, 
on which 
iſſue was 
joined. — 


Referred to 


the Maſter 

to ſee what 

was due to 

the plaintiff 
on the for- 
mer. 
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The Court 


will give 
leave to 


d #0 
cord by in. the defendant, who is an attorney, in Trinity vacation (2d of Nov. 


cord by in- 


ſpecial me- 
morandum 


of the day 


when the 
plaintiff*s bill 
waz filed, af- 
ter a writ of 
errorbrought, 


demurrer Judgment was given for-the plaintiff 1 in Michaelmas term 


brought into Court, containing only the general memorandum 
and the names of the n on which the officer of the Court 
marked the word “ read.” It appeared to be the practice of the 
Court for the plaintiff” 8 attorney on obtaining judgment to take 


Llilary term 1797 the defendant brought a writ of error, and 
_ aſſigned for error that the bill was filed before the cauſe of action 


a very reſpectable gentleman at the bar, who thought it warranted 
by ſeveral inſtances. of the ſame. kind, altered the roll by inſerting 


inſtead of the- memorandum of Trinity term generally. Upon this 


the defendant obtained a rule, calling on the plaintiff to ſhew 


agreeable to ſuch altered roll, and why the plaintiff ſhould not 
pay the coſts of this rule. 


attempted to give two anſwers to it; 1ſt, That there was nothing 


CASES IN HILARY TERM 


DicxiNSoN ae Flanken. 


Tus was an action on a lies note that became due on 
the 5th of September 1796. The plaintiff filed his bill againſt 


1796,) but with a general -memorandum of the preceding Trinity 
term. The defendant pleaded a judgment recovered, and after- 
wards demurred to a replication of -nul tiel record. On this 


1796; when the roll, not being written out at length, was 


away ſuch roll and complete it afterwards at his leiſure. In 
accrued; after which the plaintiff 8 attorney, under the advice of 
a ſpecial memorandum of the day when the bill was actually filed 


cauſe why the roll ſhould not be amended and made conformable 
to the iſſue joined, and why the tranfeript ſhould not be made 


The plaintiff” s counſel, in ſhewing FR againſt this rule, 


to amend by; and 2dly, That the Fo Aa had conſented (a) to 
the plaintiff's making the alteration he had made on an application | 
to him by the plaintiff as ſoon as he diſcovered the error. 

But The Court were clearly of opinion that this rule ought to be 
made abſolute. For that, though the Court would, on an appli- 
cation -made by the plaintiff, have perinitted him to make the 
alteration propoſed, it was highly improper for the plaintiff bim- 
ſelf to alter the roll without their conſent. That the roll in this 


(a) No conſent 1 to have been] defendant's attorney which was ſtated in an 
expreſsly given, but it was inferred from a | affidavit. | 
converſation between the plaintiff and the 


IN THE: THIRTY-EIOHTH YEAR r ROE M. 4% 


eaſe, though not complete at the time when judgment was given 1 798. , 
on the demurrer, was conſidered as part of the judicial proceed- bo + 4 2p 
Dickixson 
ings of the Court; and that it was only for the convenience of the againft 
ſuitors that ſuch an imperfect roll was allowed to be brought in, e 
for that when the _ pronounced judgment it was on a ſup- 
| poſition that the whole record was then in Court. That even if 
the defendant had n conſented to the alteration in this caſe, 
| the Court, when the matter was diſcloſed, were bound to interfere 
in order to prevent any alteration being made in the records of 


the bane * their be eras Accordingly 


bis #1 
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That rule Was made abfolute. 


On a. ſubſequent day! in "op term the plaiwil 3 en 
rule, calling on the defendant to ſhew cauſe why he (the plaintiff) 
| ſhould not be at liberty to amend the bill filed by inſerting a 

ſpecial | memorandum of the day of hling the ſame, and why he 


ſhould not be at liberty to carry in a new roll agreeable to ſuch 
amended bill and to make the tranſcript conformable to ſuch new 


roll; which rule was made abſolute, notwithſtanding an objection 
by the defendant's counſel that the application came too late, 
becauſe it was not made until after a writ of error was brought. 
And on this occaſion | | : 
The” Court ſaid that the A itſelf appeared t to be reaſonable, 
That, though the plaintiff had acted inadvertently at firſt in 
making the alteration without leave of the Court, nothing im- 
proper was intended, it having been done under the advice, of 
counſel ; but they ſaid they ſhould ſtrongly animadvert on a 
ſimilar proceeding | in future. And that the lateneſs of this appli- 
cation was no objection, ſince nothing was more common than 


an application to the Court of Chancery to grant an original after 
the want of an original had been aſſigned for error. 


Rule abfolute on me of coſts and alſo che coſts in error. 
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FALLOWES againſs TAYLOR. Er 
T defendant in March 1796 executed a bond to the Abond given 
plaintiff in the penalty of 500/., with a condition {after 


vidual, con- 


ditioned to 
reciting that the defendant had erected and for two or three years r 


be void if the 
kept and cofitinued three walls or cribs acroſs the river Wye the cligee 5 
e agreeing not 

to proſecute him) ould remove ceriain public vuiſances, and not 


Is e in law. BIKE 1 7 0 


en ny others of the ſame kind, 


which 


1798. 
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Pa were 8 oviſknge, to the navigation, that the magiſträtes 
aſſembled at the Quarter Seſſions at Hereford had directed the 
- plaintiff (a): to. proſecute all perſons erecting keeping or maintain. 


* ing ſuch, walls cribs and other nuiſances in and upon the river 
in order to preſerve the navigation, and that in purſuance of ſuch 
orders he (the plaintiff) had prepared bills of indictment againſt the 


defendant, who in order to avoid the expence of the indi 
ment had applied to the plaintiff not to prefer the ſame, upon con- 
dition that he (the. defendant) ſhould remove the ſaid nuiſances 
and enter into this bond, to which the plaintiff bad conſented) 
chat if the defendant did on or before the 1ſt of September then next 
entirely remove take and carry away as well the ſaid walls or 
cribs as all others that he had created or kept and maintained 
in and upon the ſaid river, and the ſtones materials and found- 
ations of all ſuch walls or cribs, ſo that the ſame ſhould not 
remain and obſtruct the courſe or navigation of the river, and 


ſhould not at any time erect or rebuild any other walls or eribs 


in the river to the prejudice of the navigation, then the obligation 
| ſhould be void. 


The plaintiff having declared upon 1 bond, the defendant 
G8 oyer of the condition, and pleaded the general iſſue and 


performance of the condition, on which iſſue was joined. And „ 


the laſt Hereford Aflizes before Lord Kenyon the plaintiff obtained 


a verdict. 


Abbott in the laſt term moved in arreſt of judgment, on Ude 
ground that the contract diſcloſed in the condition of the bond was 
an illegal contract and could not be enforced in a court of juſtice. 
That, as the plaintiff was directed to proſecute the defendant for 


a public nuiſance, the taking of a bond to his own uſe for for- 


bearing to proſecute might be an inſtrument of colluſion or op- 


preſſion in the hands of the plaintiff. That though a conſtable 


might take ſureties for keeping the peace for an affray committed 
in his own view, the ſureties muſt be taken to the uſe of the king. 


Sharroch v. Hannemer, Cro. Eliz. 375; Dalt. Juſt. cb. 1. P. 4 X 


That even if the confi eration of this bond as far as reſpected the 
removal of the nuiſance were lawful, every thing required of the 
defendant beyond that was without conſideration. That in Roy 
v. The Duke of Beaufort (3), where a verdict had been given on 
a bond entered into by Roy not to commit any treſpaſs on. the 
duke's royalty by ſhooting Hunting or fiſhing, Lord hancellor 


(0 Who was the clerk of hs peace. (8) 2 4¹ 190. 
5 0 | Horduicle 
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Hardwicke gave relief by graiitin g an inj junction to ſtay all further 


proceedings. N 
This caſe was live been argued | to 5, but 


The Court were all clearly, of. Wives that Hey! could not arreſt 


tha judgment. 


Lord KENYON. Ch. 13 aid, * want of: 2 dons to a 


FaLLowzs 


againſt 


TarLor. 


bond affords no grouad of objection; and if there were any thing . 
illegal in this conſideration the defendant ſhould have pleaded it. 


In the caſe of Roy v. The Duke of Beaufort Lord Chancellor 
Hardwicke did not think that the bond was void at law, but he 


gave relief to the defendant on the n that the plain had 
made an improper. uſe of i it. | 


LAWRENCE J. The defendant might . given a hand to 


the plaintiff without any <vuldderation at all: and why may he | 


not Ore a bond for a conſideration that is legal? 


Rule to Wn the judgment diſcharged. 
Leiceſter for the plaintiff. 


Milles, D and en, ag the : defendant. 


Rox on che Demiſe of e and others againſt 
Rox. 


Durex moved to enter up judgment againſt the caſual ejector. 

This was an ejectment againſt ſeveral tenants; but in the 
ſeveral copies ſerved the name of the individual tenant on whom 
the declaration was ſerved was prefixed to the notice inſtead of the 
names of all, and conſequently the perſon making the affidavit 
of ſervice could not ſwear that the copy of any one declaration and 
notice was ſerved on all the tenants. The queſtion therefore was, 
Whether there ſhould be ſeveral rules, or whether one would be 
ſufficient? 


— be Court were of opinion that one was ſufficient. 


Monday, 0 
Feb, 5th. 


Ejectment 
againſt ſeve- 
ral tenants; 
the name of 
each was pre- 
fixed to the 
notice ſerved 
on him ;— 
Only one 


rule neceſ- 
ſary on mo- 
tion for judg- 


ment againſt 
the caſual 
ejector. 


cakes 
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in fee; after 


Monday, | 
Feb. . 


By a mar- 
riage {ettle- 
ment an 


eſtate was 


ſetiled to the 


uſe of the 


wife for life, 
remainder to 
ſuch perſons 
and for ſuch 
eſtates as ſhe 
ſhould by 
deed or will 
atteſted by 


three wit- 


neſſes ap- 


point, and 


for want of 
ſuch 2ppoint- 
ment rever- 
ſion to her- 
ſelf in fee: 


during her 


huſband's 
life ſne made 


a will in pur- 
ſuance of the 
power de- 


viſing the 


which ſhe. 
and her huſ- 


band exe- 


cuted a leaſe 
of part of 
the ſettled 

-eſtate to the 


not executed 


Purſuant 10 


the power; 


and after her 
huſband's 


death ſhe te- 


ceived rent 
from the de- 
fendant: 
Held that 
ſuch leaſe 
was voidable 


only by her 


upon her 


huſband's 
death; and 
that her re- 
ceipt of rent 
accruing af- 
terwards was 
a confirma- 


. 
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Don on the e Dewiſe of C Collin ant Wares, 


FP ejorbint fer A milaige the- queſtion turned on this point, 
Whether a leaſe of the premiſes from Charles Butcher and Fane 
his wife (under which laſt the leſſor of the' Plaintiff claimed) 
to the defendant for twenty-one years, <binieicing; from the 
25th March 1780, were a valid leaſe? 10 in 
It appeared that in Auguſt 1771 Jane Palmer (atrerwartk 
Fane Butcher) being ſeiſed in fee of the premiſes,” previous te and 
in contemplation of her marriage with Charles: Butther, by Jeale 
and releaſe conveyed the ſame to truſtees and "their heirs to'the 


uſe of herſelf in fee until the marriage, and afterwards to the 
uſe of herſelf for life, remainder to the uſe of fuch Perfons 


and for ſuch eftates as ſhe, notwithſtanding her coverture, thould 
by deed or will executed in the preſence of three witneſſes appoint, 
and for want of ſuch appointment to the uſe of herſelf in fee. 
The marriage took place, and the leaſe in queſhion was .after- 
wards granted by the huſband and wife, atteſted by two witneſſes 


. only. The huſband died about three years ago, after which the 


wife received rent of the defendant for the premiſes accruing after 


the huſband's death. The wife herſelf died on the 4th December 


1795 ; and by her will atteſted by three witneſſes, and executed 


during the lifetime of her huſband, and prior to the leaſe to the 
defendant, after, reciting the ſettlement and the power thereby 
reſerved to her, deviſed the premiſes to the leſſor of the plaintiff 
in fee. Since ber death, the leſſor of the plaintiff, after having 
accepted rent from the defendant accruing after the death of 
Mrs. Butcher, gave him a half: year's notice to 1 ending a at 
Lady-day 1790. 

Two objections were taken at the trial before Lord Chief J on 
Eyre at the laſt aflizes for Suſſex; iſt, That the leaſe by the 
huſband and wife of the wife's land was not. void as to the wife, 
but merely voidable after ſhe was diſcovert; and that the wife had 
confirmed it by accepting rent accruing hs her huſband's death. 
2dly, Suppoſing the leaſe not to be valid, as not having been 

executed under. the power reſerved to the wife, and that the 


tion of it againſt 4, who claimed under her appointment by the will. 
Where tenaat for life grants a leaſe for years, which is void againſt the remainder-man, and the latter 


before he elects to avoid it receives rent from the tenant whereby a tenancy from year to year is created, 


yet this is with reference to the old term, and therefore a half-yeai's notice to quit from the remainder- 


man ending wich the old year is good. 


7 1 leſſor 
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leſſor of the plaintiff chiming as remainder-man under the execution 


of that power may elect to avoid it, yet having fince accepted 


rent from the defendant- whereby the latter became tenant. from 
year to year, ſuch tenancy muſt be taken to commence from the 
4th December 179 5, when Mrs. Butcher died, till when the for- 
mer leaſe ſubſiſted; and conſequently the notice to quit at 
Lady-day 1797 was irregular. The learned Judge overruled both 
the objections, and a verdict was taken for the leſſor of the 


479 \ 
179 3. 


— — 4 


Taos; 
_ againſt - 
WZLLI. 


plaintiff, with liberty for the defendant to move to ſet it aſide and 


to enter a nonſuit in caſe mis Court ought either of the Rs 


well founded. 


Shepherd Serjt. accordingly moved for that purpoſe i in the laſt 
Term upon both grounds ; but 


The Court, heing clearly of opinion that there was no founda- 
tion for the laſt objection, and that the acceptance of the rent by 


the leſſor of the plaintiff had relation to the old contract and not 


to any new agreement (a), granted the rule niſi upon the firſt 
objection only. A 


Erſkine, Marryat, and Bott, now wwe cauſe; Hind inſiſted 
firſt that the leaſe was abſolutely void, it not being atteſted con- 
formably to the power, conſidering Mrs. Butcher merely as tenant 


for life at the time when the leaſe was executed. [This argument 


was advanced without adverting to the concluſion of the ſettle- 


ment, whereby it appeared that Mrs. Butcher had the reverſion in 
fee in her at that time. But when their attention was drawn 
to that circumſtance, ] They contended, ſecondly, That the leſſor 
of the plaintiff claimed under a will executed in purſuance of 


the power, antecedent to the defendant's leaſe and paramount 


to it, 


Wood contri cited ſeveral authorities to ſhew that a leaſe by the 
huſband and wife of the wife's land, whereof ſhe was ſeiſed in 
fee, was only voidable by her after her huſband's death ; and that 


her receipt of rent afterwards was a confirmation of the leaſe, 


binding herſelf and all who claimed under her. Bro. Reſeeit, Pl. 70. 


Acceptance, pl. 6. 2 And. 42. Dy. 159. Wooton v. Hele, 1 Mod. 291. 
Goodright v. Straphan, Cowp. 203. 4 Vin. Abr. 101, Now here 
when the leaſe was granted to the defendant the reverſion in 


fee was in the wife, ſubject indeed to a power of appointment 


in her, but which reverſion was not deveſted by her having 


(a) Vid. ante 83. Doe v. Watts, and Sykes d. Murgatroyde v. =—, cited, ante, 4 vol. 161, 
Vote SH - 6 G then 


CASES IN HILARY TERM 
then made her will, which the might. at any time have Toros, 
and could have no operation during her life. 

Lord KENYON Ch. J. The reverſion in fee being | in the wiſe 
at the time of rhe leaſe executed makes an end of this queſtion 
for the leaſe being only voidable, her receipt of rent after her 
huſband's death confirmed it. And her will which was ambula- 
tory till her death cannot vary the caſe ; for it could have no 
operation during her lifetime, and any act which was afterwards 

done by her inconſiſtent with her will was pro tanto a revocation 
of it. If indeed the queſtion had turned upon the power of ap- 
pointment, the leaſe not being atteſted conformably thereto, could 
not have been ſupported in a court of law; yet even then being 
granted for a valuable conſideration and merely defective in point 
of form, a Court of Equity would have interfered, and directed a 
proper leaſe to be granted. In Rattle v. Popham (a), though Lord 
 Hardwicke in a court of law held himſelf bound to decide againſt a 
leaſe not duly executed according to a power reſerved, yet Lord 
Talbot preſiding in the Court of Chancery, upon a bill filed by 
the leſſee, decreed the leaſe to be binding on the parties, and made 
the defendant pay all the colts in law and equity (5). 
Per Curiam, Rule abſolute. | 
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VCC j execution of it. But ſee the caſe of the 
(4) It ſeems in that caſe from what is | Dean and Chapter of Sr. Paul's to this point 
ſaid in 2 Burr. 1147., that Lord Talbot held | mentioned at the end of the caſe of 4lexan- 
the leaſe to be warranted by the power, ſay- | der v. Alexander, 2 Vex. 645, 6. 
ing it was a blundering, but not a defettive, | 


| 


| 


Monday, ILDERTON againſt ATRINSON, 
Ew 


If A. havere- Nx the trial of this action of aſſumpſit, at the laſt Neweaftk 
ceived money () 


ee is 7 aſſizes before Mr. Baron Thomſon, the only queſtion was, 


#4 8 Whether one Barber were a competent witneſs. He had been 
tion be | | * Jert | Oll- 
"hc MIR the agent of the plaintif, and, as aſſerted by the defendant, coi 
were the tinued to be ſo at the time when he received a ſum of 200 J. (the 
agent of C. „ a | . 
for that pur- money in difpute) from the defendant, and received the money in 


hed. ne ' that character. The plaintiff admitted the receipt of the money 


ene by Barber, but denied his agency at the time of the receipt. 
* The defendant called Barber to prove the agency, but he was 
objected to on the ground of intereſt. The defendant's counſel 
ſaid that his intereſt was equal; for if the plaintiff recovered, 


the defendant might maintain an aQion againſt him to recover 
7 back 
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back the 2001. ; "8 if the defendant recovered, the plaintiff might 
ſue Barber for the ſame ſum; ſo that either way Barber was 
liable, and came to charge himſelf, e 
But the plaintiff's counſel argued that Barber's intereſt was 
| ſtronger in favour of the defendant, becauſe the defendant would 
be entitled to recover the coſts of this action as well as the money 
itſelf from Barber, if Barber had received this money under a 
miſrepreſentation of his own character. The learned Judge re- 
jected the witneſs and ſaved the point. A verdict having been 
given for the plaintiff, a motion was made i the laſt term by 
Cbambre and Park to ſet it aſide, on the ground that the wit- 
neſs ought to have been received. _ Cauſe was now ſhewn againſt 
that rule by 

Law and thiod ; who urged the fans va of objection 
they had taken at the trial; and mentioned the caſes of Green v. 
The New River Company (a), and 7. hompfon v. Bird (ö); in the 

former of which the Court ſaid that the inſtance of the ſervant 
of a tradeſman being permitted to prove the delivery of goods 

was an exception to the general rule that an intereſted perſon 
might be a witneſs; and in the latter, which was an action on a 

policy of inſurance, the captain of the veſſel was holden not to 
be an admiſſible witneſs to diſprove barratry, by ſhewing that the 

barratrous acts were done by the conſent and direction of che 

owners, without a releaſe from the underwriters. 

But The Court were of opinion that the objection to the ad- 
miſſibility of the witneſs was not well founded, becauſe in any 
event the witneſs ſtood indifferent in point of intereſt between 
the parties, being liable either to pay the money received to the 
plaintiff, or to refund it to the defendant (c). That if ſuch an 

: 5 es oObjection 


11 
1798. 
— proenak. 


Ib osx TON 


againſt 


 ATK1ns99N, 


(a) Ante, nh: 589. | who was objected to, as being intereſted to 

(5) Sittings before Lord Kenyon, after diſcharge himſelf by throwing the onus upon 

E. 35 Geo. 3. Eſpin. 339 · | his owners; to this it was anſwered that if 
(e) Evans v. WILLIAus and others, Sit- ſo the owners had a remedy over againſt 
tings at Guildhall after Trinity term 28 G. 3. | him, ſuppoſing the money came to his 

cor. Lord Kenyon. 


hands; and that he was perfectly indifferent, 
Aſſumpſit for money paid t to the uſe of the 


defendants. The defendants were owners of 
the Hinchinbroke Eaſt Indiaman, whoſe Cap- 
tain, Mr, Maxavell, borrowed money of the 


Plaintiff, as the plaintiff alleged, for the 


uſe of the ſhip, but according to the de- 
fendants* caſe for the uſe of the Captain 
himſelf, The plaintiff called Mr. Maxwell, 


* 


being liable to the plaintiff upon his own 


bill of exchange on the one hand, and to 
| the owners on the other. 


Lord Kenyon Ch, J. 


jection has been well anſwered ; but to 
| what extent the witneſs ſhould be received, 


is another queſtion. This does not go on the 
groand of Maxwell being a witneſs of ne- 


ceſſity: 


I think the ob- 
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ILDERTON 


againſt 


ATKINSON, 


Twrſday, 
Feb. 6th. 


A. by will de- 


viſed all his 


freehold and 


| copyhold, & c. 


in truſt for 
certain pur- 


poſe>, and 


a ferwards 
Purc haſed 


new lands, 
and then 


made a codi- 


cil whereby 


after reciting 


that he had 


deviſed all 
his freehold 


and copyiold 


to the trul- 
tees named, 
he revoked 
the ſame ſo 
far as related 
to two of the 
truſtees 
named, and 
deviſed his 
aid lands &c. 
to the other 
truſtees upon 


the ſame 


truſts; and 
concluded 
with declar- 


the 


CASES IN HILARY TERM 
objection as the preſent were to prevail, it might exclude brokers | 
who had effected policies of inſurance ; and that it would be 
difficult hereafter to draw any certain line, And they made 


Rule abſolute. 


The Counteſs of STRATHMUORRE againſt A. RoBiNsON 

Bowzs and others, and A. Ropinson BowWES and 
others againſt The Countels of STRATHMORE and 
others. IC 


6 Bons of Streatlam Caſtle in the county of Durham Eſq. 
deceaſed, by his laſt will dated 7th February 1749, properly 


atteſted for deviſing real eſtates, gave and deviſed all his freehold 


and copyhold manors meſſuages lands tenements and heredita- 
ments whatſoever, not held in mortgage or in truſt for any 
other perſons, nor held by any leaſe or leaſes for lives, to his 
wife Mary Bowes, Edward Gilbert Eſq. Elizabeth Bowes, Fane 
Bowes, and his friends the honourable Sir H. Smithſon Bart. and 
T. Rudd, their heirs and aſſigns, to the uſe of them their heirs and 
aſſigns, upon ſuch truſts and to and for ſuch ends intents and 
purpoſes as are therein aftermentioned, that is to ſay, in caſe he 


ſhould have any ſon or ſons born in his lifetime or after his death, 


that the ſame ſhould be in truſt for his firſt and other ſons ſuc- 
ceſſively in tail male, and for default of ſuch iſſue then in truſt for 
his daughter M. E. Bowes for her life, without impeachment of 
waſte; and after the determination of that eſtate, in truſt during 
her life to ſupport the contingent remainders, and after her death 
then in truſt for her firſt and other ſons ſucceſſively in tail male; 
and in default of ſuch iſſue then in truſt for all and every the 


ing the codicil to be part of bis will: held that ſach a republication of the will N not operate to 
pals oo afterpurchaſed lands. 


N 7 , — Lad 


equally anſwerable, If I recollect right, | 


— 


ceſſity; for courts have very fda. de- | this 3 has been decided In the caſes of 
cided on ſuch a ground, I think originally) ſubtraQion of tithes, 


the plea of neceſſity was only admitted in Verdict for plaintiff 


caſes upon the ſtatuteof Hue and Cry. I de- 

cide this caſe on the ground that the witneſs 
ftands indifferent between the parties; for 
whichever way the queſtion goes here, he is 


In the fillowiep term a motion was made 
for a new trial on other points in the cauſe, 
but not on this ; but a new trial was refuſed 
after argument. | 


daughters 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
daughters of the ſaid M. E. Bowes as tenants in common, and the 
heirs of their reſpective bodies, with croſs remainders in tail ge- 
neral to the ſurviving daughter or daughters as tenants in common 


in caſe of one or more of the daughters dying without heirs of 


their reſpective bodies; with divers remainders over. After mak- 


ing the ſaid will, and before making the codicil after mentioned, 


the deviſor purchaſed ſeveral eſtates, and particularly in 1754 he 
purchaſed an undivided third part of a certain freehold eſtate in 
the county of Durham, and was ſeiſed in fee thereof at the time 
of his death. The deviſor afterwards made a codicil to his ſaid 
will, dated 20th OH ber 1758, and properly executed and atteſted 
to paſs real eſtates, in which (after reciting that “ by his laſt will 
and teſtament, dated the 7th of February 1749, he had given 
* and deviſed all his freehold and copyhold manors, &c. to his 


1 wife Mary Bowes, her father E. Gilbert, his ſiſter E. Bowes, 
« and his ſiſter Fane Bowes, and his friends the honourable Sir 


* Smithſon Bart. and 7. Rudd, their heirs and aſſigns, and to 


the uſe of them their heirs and aſſigns, upon the truſts intents 


« and purpoſes therein mentioned,) he revoked all his above de- 
„ viſe, ſo far as it related to the above Sir H. Smith/on (then Earl 
& of Northumberland) and T. Rudd and their heirs; and then 
“he gave and deviſed his ſaid lands tenements and pereditaments 
« unto the above named Mary Bowes his ſaid wife, E. Gilbert, 
« and his ſiſters E. Bowes and J. Bowes, their heirs and aſſigus, 
te upon the ſame truſts intents and purpoſes as he had given and 
« deviſed the ſame by his ſaid laſt will, He revoked the legacies 
« of 5001. each, which he had given to the ſaid Sir H. Smitliſon 
« and T. Rudd; and alſo revoked the executorſhip of the ſaid 
« Earl of Northumberland and T. Rudd of his ſaid laſt will, and 
« the guardianſhip of his daughter deviſed to the ſaid Earl of 
« Northumberland; and confirmed and appointed his wife Mary 
« Bowes the ſaid E. Gilbert and his ſaid ſiſters E. and J. Bowes 
« executors of his will; and revoked the truſteeſhip of the ſaid 


Earl of Northumberland and T. Rudd for laying out the ſavings _ 


« of the produce of his real and perſonal eſtates in the purchaſe 
of lands; concluding thus, I do hereby make and declare 


0 this codicil to be part of my laſt will and teſtament; as wit- 


te neſs,” & c. The deviſor afterwards died leaving the ſaid Mary 


Eleanor Bowes his only child and heireſs at law. 

The Lord High Chancellor ordered that the above caſe ſhould be 
made for the opinion of the Judges of this Court, and that the queſtion 
Vol. VII. 6 H thereupon 
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1798. thervopon ſhould be, Whether the codicil dated the Beth as of 
a Ocrober 1758 made by the teſtator George Bowes was a republication 
STraTH- of his will, dated the 7th day of February 1749, with reſpect to 


2 5 
. 233+ 
. 


ae the eſtate purchaſed after the date of the ſaid teſtator's will; 
7 fr This queſtion was argued in the laſt Term by Chambre in the 


verſa, affirmative, and Raine contra; and now by Law in the affirma- 
tive; Erſkine was to have argued e-contra, 
Arguments for the affirmative of the queſtion, Whether the 
" eodieil was a republication of the will ſo as to paſs the after- 
purchaſed lands? | | 
The Court will not preſume that the teſtator meant to die 
inteſtate as to this part of his property, eſpecially when he made 
a teſtamentary diſpoſition after the acquiſition of it. It is a 
general rule that a codicil properly atteſted to paſs real property, 
referring to an antecedent will, though not annexed thereto, is in : 
law a republication of the will, ſo as to give the ſame date to 
= tit as is given to the codicil. And here the deviſor by his codicil 
directs that it ſhall be taken to be part of his laſt will and teſta- 
ment. Acberley v. Vernon, Com, Rep. 38 1. 3 Bro. P. C. 107. 
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if Potter v. Potter, 1 Vez. 437.  Gibjon v. Montfort, 1 Ves. 489. 

i 493 (). Jackſon v. Hurlock, Ambl. 487. Heylin v. Heylin, Cup. 
if 130. Doe v. Davy, ib. 158. and Barnes v. Crow, 4 Bro. 
i Cb. Rep. 2. 1 Ves. jun. 486. S. C. and other caſes there cited. 


But it will be argued that the teſtator by the particular terms of 
the codicil has confined the operation of it to the eſtates which 
the had at the time of making his will, in reſpect to which alone 
the codicil is a republication of the will: but no ſuch intent 
is expreſſed, and none can be implied in law contrary to the 
general rule. Where a man deviſes all his lands, his general 
intent is to paſs as well his after-purchaſed land as that of which he 
is poſſeſſed at the time. It is only by a technical rule of law that 


if 
11 
1 
1 i} 5 
. 
. 
} 


"i 
418 
; if 


a will cannot paſs after-purchaſed lands. In furtherance however 
.of the intent the Courts have ow” ſolicitous to lay hold of the 
circumſtance .of an after-made c gdicil to give that effect to the 
will where the terms of it are general enough to include all his 
eſtates; and all that is required ſince the ſtatute of frauds is, that 
the codicil referring to and republiſhing the will ſhall be atteſted 
by three witneſſes in order to paſs real property. If indeed, 
as was ſaid by Lord Mangfeld in Heylin v. Heylin, one deviſes _ 


lands by name, and purchaſes new lands, and republiſhes bis will, 


(a) This is the ſame caſe as that reported by the name of :Gi3/an v. Rogers, Ambl. 93. 
CIT 


IN THE THIRTY-EIGHTH YEAR OF GEORGE in. 


the new lands will not paſs, becauſe the will ſpeaks only of the 


particular lands. But, ſays he, if the teſtator had given all his 


lands, a republication would affect the new - purchaſed lands, 


becauſe it is the ſame as if the teſtator had made a new will. 


Now here the words of the will are ſufficient to paſs every eſtate, 


for he deviſes-all his freehold and copyhold manors-&e, And in 


the codicil republiſhing his will, there are no words to reſtrain 


the generality of the will, or to ſhew his intention to be not 
to paſs the after- purchaſed lands. 


-4 hold manors,” &c. to the truſtees named: this ſhews that it was 
in his contemplation to paſs all that he had. 


_ thoſe eſtates only of which he was ſeiſed at the time of making 


his will: but the words uſed are in themſelves ſufficient to paſs 
He then proceeds thus, 


all the eſtates which he then had. 
I hereby revoke all my above deviſe ſo far as it relates to the 


two truſtees named; this therefore operates as a cofirmation of 
But then he deviſes his -841D lands &c. 
upon the ſame truſts as before: and this it is contended ſhews his 
intent to be only to paſs the lands which he had before deviſed 
But the word © aid” muſt rather 
refer to the antecedent before expreſſed in the codicil, which is all 


the reſt of the will. 


under the truſts of the will. 


my freehold &c, according to Minch 93, words of relation will 
never contract that which has been put down before. If inſtead 
of uſing the word * ſaid” he had repeated the deſcription of his 


property before expreſſed, there could have been no doubt: but 


this muſt have the ſame conſtruction, according to the maxim 
verba relata ineſſe videntur. If indeed the deviſor had before men- 
tioned a particular deſcription of lands by name, then the word ſaid 
having relation thereto might have been taken to confine the 


operation of the codicil to thoſe particular lands: : but the relative | 
The like argument 


muſt be co-extenſive with the antecedent. 
applies to the ſubſequent word * me. But further, 1t appears by 
the codicil that he muſt have :intended to paſs his after-purchaſed 


land; for he revokes the truſteeſhip as to the ſame two per- 
ſons © for laying out the -lavings of the produce of his real 


and perſonal eſtates,” &; by which it is plain he intended the 
ſavings of all the eſtates which he chen had, and not merely of 
thoſe which he had at the time of making his will. This ſhews 
What he meant by all his lands in the recital at the beginning. 
But if there be any doubt on theſe grounds, at all events 

| 9 ps ; nue 


The codicil begins by reciting, 
„ Whereas [ have given and deviſed all my freehold and copy- 


There are no 
excluſive words ſhewing that his intention was confined to paſs 
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the general words at the concluſion of the codicil, © I do hereby _ 
make and declare this codicil to be part of my laſt will and 


* teſtament,” are alone ſufficient to incorporate the two inſtru- 
ments, and to paſs the after-purchaſed lands as by a will | bearing 
the ſame date as the codicil. | 

Arguments e contra. The codicil operated as a republication 
of the will ſo far only as to what paſſed by the will itſelf; becauſe 
by the very terms of the codicil it's operation is confined to ſuch 
lands only as were before included in the truſt to Sir H. Smithſon 


F 


and Rudd. And admitting that the word $41D refers to the 


recital at the beginning of all his freehold and copybold manors &c. 
yet that is expreſsly confined to thoſe eſtates which he had by his 
will deviſed to the former truſtees, and which conſequently did 
not include the after-purchaſed eſtate. Admitting this to be 
a queſtion of intention, the queſtion will ſtill be, Whether he 
intended to paſs the after- purchaſed eſtate by referring in terms 


to the lands which he had at the time of making his will? and 
ſuppoſing he had no ſuch intent he could not have found words 


more apt to exclude the after-purchaſed lands. Nor is it im- 
probable to ſuppoſe that he meant to leave ſome part of his eſtate 
in the diſcretion of his heir at law. In 3 Com. Dig. tit Deviſe, 
(E. 4.) ſpeaking of caſes where a new publication is ſufficient, 
it is ſaid,“ If a man deviſe all his lands in A, and afterwards 
“ purchaſe other lands; if he make a new publication of his 
„will, and uſe words which ſhew his intent that the lands newly 
« purchaſed ſhall paſs by it, it is ſufficient to paſs them; for 


c the words in the will were apt for that purpoſe.” But ſpeaking 


afterwards (pl. 5.) of caſes where a new publication is not ſufficient, 
it is added, © If a teſtator after a new purchaſe annexes a new 
e codicil for legacies, this is not ſufficient to paſs the land without 
« words for ſuch purpoſe.” How then in this caſe can the 
codicil operate as a republication of the will, ſo as to paſs the 
after-purchaſed land, when it was only made for the ſpecial 
purpoſe of ſtriking out two of the truſtees who were 


named in the will? As to the caſe cited of Ackerley v. Ver- 


non (a), it appears from what is ſtated by Lord Hardwicke in 
Gibſon v. Rogers (b) that the minute book of the Houſe of Lords 
ſhews the opinion of the judges to have been that the codicil, 
which had revoked part of the former deviſes, and thereby 
deviſed an after-purchaſed lands, was to be conſidered as in- 


(a) Com, Rep. 381, (5) Ambl, 97. 12 act 
VV 1 
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corporated in che will and conſequently a confirmation of it. 1798. 


From thence it appears that the codicil contained an expreſs a 


Lady 
recognition of the after-purchaſed lands. In Barnes v. Crow (a) Srrarn- 


the teſtator in the original will had deviſed all his eſtates in the e 
county of Kent that he might die ſciſed or poſſeſſed of; and though _ 8 


Aud vice 
in point of law that would not have paſſed after · purchaſed land 0 verſa. 
by force of the will itſelf, yet when the will was republiſhed 
by the codicil after the purchaſe made, it neceſſarily in the very 


terms of it applied to 510 land purchaſed before the making of the 
codicil. | | 


Lord Kenyon Ch. 1. It was owing to the preſſing im- 
portunity of the counſel, and not on account of any difficulty 
that preſented itſelf to us, that this caſe ſtood for a ſecond 
argument; for to be ſure there is no doubt whatever in the caſe. 
It is clear that a codicil, confirming a will of lands in general 
words, will paſs lands purchaſed between the making of the will 
and the codicil, But here the queſtion is, Whether it was the 
intention of the deviſor to paſs by the codicil any thing more 
than would have paſſed by the will itſelf? Now what is this caſe? 
the teſtator gave all his real and copyhold eſtates to ſeveral truſtees 
by his will, in words ſufficiently comprehenſive to carry all the 
eſtates of which he was then ſeiſed. Then he made a codicil, 
not to extend his will, but only to revoke ſo much of it as veſted 
the eſtates in ſome of the truſtees whom he had named in his 
will, and then he gave his /aid lands 8&c, that is, thoſe lands 
which he had before given by his will, to the reſt of the truſtees. 


GROSE J. In Acherley v. Vernon there was nothing reſtrictive : 
but here the words of the codicil are reſtrained to the lands that the 
deviſor had at the time of making his will. The words are, 
„J deviſe my ſaid lands &c, upon the ſame truſts &c, as 
J have given and deviſed the ſame by my ſaid will:“ but he 
had not before deviſed the lands 1 in queſtion, for he had them not 
at the time of making his will, 


LawRENCE J. In the as of Heylin v. Heylin (b), Lord 
Mansfeld ſaid, If one deviſe lands by the names of B, C, and D, 
and purchaſe new lands, and republiſh his will, the republication 
does not concern ſuch new lands, becauſe the will ſpeaks only 
of the particular lands B, C, and D.“ 80 here the teſtator by 
his eodieil avs the Said lands that be had before given * My will; 


(a) 1 Ver. jun. 486. (3) Coup. 132. 
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Lady 


STRATRH-· 


MORE 


againſt 
Bowes, 
and vice 


verſa. 


Tuęſday, 


If B., claim- 
ing under A., 
let lands for 
a year to C., 
and die, and 


A. after- 


wards bring 
an ejectment 


againſt C., 
C. cannot 


diſpute the 


after the will was executed. 


CASES IN HILARY TERM 


and that has the ſame operation as the enumeration of particular 


lands in the caſe put by Lord Mansfield. 


The following certificate was afterwards ſent to the Lord 
Chancellor. 


„ We have heard counſel in this caſe ; and we are of opinion 


that the codicil was not a republication of the will ſo as to 


extend the operation of the will to the real eſtates purchaſed 

It extends to the eſtates deviſed by 

the will, and no further. e | = 

|  KENnYON, 

W. H. ASHHURST, 

N. GrosE, | 

8. LAWRENCE,” 

e FW 2 . 31 e ©, Prone >< 
C 

Barwick on the Demiſe of the 2 85 and Aldermen 
of RIcHMON D in YORKSHIRE againſt TromMesoN 
and others. FRE. 1 


Feb. oth 1798. 


1 the trial of this ejectment, wich was brought to recover 
certain premiſes at Richmond, on a demiſe ſtated to have 
been made to the plaintiff « by the mayor and aldermen of the 
borough of Richmond, guardians and governors of the poſſeſſions, 
revenues, hereditaments, and goods of the Free Grammar School of 


the burgeſſes of the borough and town of Richmond in Yorkſhire,” 


a verdict was taken for the plaintiff, ſubject to the opinion of this 


Court on a caſe in ſubſtance as follows. 


King Henry the Seventh by letters patent (dated 19 . 7.) con- 


firmed to the free burgeſſes certain lands &c, theretofore granted 


to them by king Henry 6. Queen Elizabeth by letters patent 
(an. 9 Elis.) granted and ordained that for the future there ſhould 
be a ſchool, called The Free Grammar School of the Burgeſſes 
of the Borough and Town of Richmond &c; that there ſhould be 


one maſter; and in order that the lands &c, to be granted and 


appointed for the maintaining of the ſchool, might be the better 


governed for the continuance of the ſame ſchool ſhe willed and 


ordained that in future the four bailiffs of the borough for the 
time being ſhould be and ſhould be called Governors of the 
poſſeſſions, revenues, hereditaments, and goods of the ſaid ſchool; 
ſhe alſo appointed the then bailiffs of the borough to be guardians 
and 8 of the ſchool, and ordained that the ſame governors 

e Poe 5 during 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
during the time they ſhould be bailiffs, and their ſucceſſors 
bailiffs of the borough governors of the ſaid poſſeſſions &c, ſhould 
be a body corporate and politic for ever, by the name of © The 
guardians and governors of the poſſeſſions, revenues, heredita- 

ments, and goods, of the free grammar ſchool.“ She alſo willed 


and granted that the ſaid governors and their ſucceſſors might plead 


and be impleaded in any action &c; might purchaſe and take 


lands for the ſupport and maintenance of the ſchool; might 


appoint a maſter whenever a vacancy ſhould happen, and might 


make ſtatutes and ordinances touching the direction of the ſchool- 


| maſter and his ſalary, and the diſpoſitions of the rents and 
revenues of their lands &c. The ſame letters patent alſo con- 
tained a grant to the burgeſſes of the borough of Richmond and 
their ſucceſſors of a fair to be holden on a certain day. Queen 
Elizabeth by another charter (an. 19 Eliz.) incorporated the 
town of Richmond by the name of The alderman and burgeſles 


of the borough of Richmond; giving them power by that name 


to purchaſe and take lands, to plead and be impleaded ; ordaining 
that there ſhould be one alderman and twelve burgeſſes only ; 
granting to the ſaid alderman and burgeſſes and their ſucceſſors 
that they ſhould have all and ſingular cuſtoms, privileges Cc, 


granted to them or their progenitors by whatever name or names, 


and ſuch lands as the men and burgeſſes of the town of Richmond 
ever had or enjoyed by whatever name &c; and giving them power 


to appoint conſtables and other officers in the town as the men and 


burgeſſes of the town had been accuſtomed to do. King Charles 
the Second by a charter (an. 20 Car. 2.) incorporated the town 


by the name of © The mayor and aldermen of the borough of 


Richmond;” willing and ordaining that all grants, gifts, powers, 
intereſts, and authorities whatſoever, of or concerning any uſe, 
through means of piety or charity, or any other uſe which at 
any time before had been ſettled or veſted in the alderman of 
the borough, or in the alderman and burgeſſes, or which had been 
exerciſed or enjoyed by them ſhould be veſted in the mayor, 
aldermen, and burgeſſes, and their ſucceſſors ; and confirming to 
the mayor, aldermen, and burgeſſes of the ſaid town, and alſo to 
the free burgeſſes of the ſaid town all lands &c, and all liberties, 


privileges &c, which the alderman and burgeſſes of the town or 
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1798. 
BAR WIC 


. _ againſt 
THOMPSON. 


any of their predeceſſors had had or enjoyed &c. The bailiffs of 


the ſaid borough or town were officers continued and in being 
after the acceptance of the charter of the 19th of queen Elizabeth, 
and are mentioned in certain entries made reſpecting the ſchool by 

| the 
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Barwick 


againſ} 
T MP3ON, 


the aldermen and burgeſſes: inſerted in one of their corporation 


ceſſors; with a proviſo that if the ſame ſhould be unpaid, after 
being demanded by the bailiff of the ſaid free ſchool, and no 


to the reſpective | leflors and their ſucceſſors to re-enter &e. 
Previous to the granting of the charter of the 20 Car. 2. the 


rents of the ſchool lands, crediting themſelves for ſalaries paid 


amongſt other things, they charged therein the ſum of 85. as their 
allowance, all which accounts are ſigned by the alderman for the 
time being, and examined and allowed. And in the year 1677-8 


in which they accounted for certain fines received by them on 
granting new leaſes of the lands belonging to the grammar ſchool, 


chamberlains paid. In Odiober 1718 the mayor and aldermen as 


CASES IN HILARY. TERM 


* 


books. Both before and! after the granting of the charter of 
Charles the Second to the year 1706, leaſes for years by deed 
were from time to time granted of different parts of the land now 
in queſtion, with others, in which leaſes the bailiffs for the time 
being of the borough were joined with the aldermen and burgeſſes, 
or with the mayor and aldermen, as demiſing with the general 
conſent of all the reſt of the burgeſſes of the borougb, under 
the yearly rents payable to the reſpective leſſors and their ſuc- 


ſufficient diſtreſs found upon the premiſes, then it ſhould be lawful 


bailiffs for the time being accounted with the then aldermen and 
the reſt of the burgeſſes in different years for all their receipts of 


to the maſter and uſher for repairs and taxes, paying over to or 
receiving for their ſucceſſors the balance or deficiency yearly, and 


after the granting of the charter of the 2oth Car. 2. there appears 
an account of the bailiffs allowed, and ſigned by the then mayor, 


and the rents thereof, which (it thereby appears) they paid for 
re-building the ſchach, and the maſter and uſher for their 
falaries. = 
In June 1704 an order was made by the mayor and aldermen 
“ truſtees of the free grammar ſchool,” &c, ordering an addition 
of 10l. per annum to be made to the maſter's ſalary during the 
continuance of the then leaſes of the ſchool, and ordering the 
chamberlains of the borough to pay the ſame, which ſum the 


„ keepers and governors of the poſſeſſions, revenues, heredita- 
ments, and goods of the free grammar ſchool 3 &c. with the con- 

ſent of the common council exchanged ſome of the ſchool lands 
for other lands with Mr. Copley. In 1722 the mayor and alder- 
men as *© guardians and governors,” &c, elected Mr. Cloſe to the 
maſter of the ſchool; in 1732 they as guardians, ' &c, made 


ſeveral leaſes of the ſchool lands; and | in 1750 they made certain 
hs 5 ordinances 


IN THE THIRTY-EIGHTH YEAR. OF GEORGE III. 491 
ordinances and bye-laws for the ſchool, one of which was that 1798. 
the maſter for the time being ſhould receive the rents and profits 3 
of the ſchool lands. After the death of Mr. Cloſe in 1750, they  againf 
as guardians and governors &c elected Mr. Temple to be maſter, 1 
who continued in that office until his death in April 1795, ſince 
which time no ſucceſſor has been appointed. During Mr. Temple's 
lifetime he let the ſchool lands, as the leaſes expired, to ſeveral 
tenants from year to year, and (among the reſt) the lands in 
queſtion to the defendants, who paid rent to Mr. Temple as long as 
he lived. In 1752 the mayor and aldermen ſold a parcel of wood 
then growing upon the ſchool lands, and with the produce 

repaired the ſchool. There are now officers called chamberlains, 
who receive rents and act as bailiffs for the mayor and aldermen 
of the borough. The mayor and aldermen gave regular notice 
to the defendants to quit. The above facts were proved on the 

part of the plaintiff. 
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Raine, on behalf of the plaintiff mide a b objection 
to the defendants being permitted to diſpute the title of the 
leſſors of the plaintiff, becauſe it appeared by the caſe that they 
claimed under the late Mr. Temple who was appointed by the 
leſſors of the plaintiff; and that this caſe therefore came within 
the reaſon of the common rule, that a tenant ſhall not be allowed 
to diſpute the title of the landlord under whom he holds. 

Holroyd, contra, anſwered that the defendants did not hold 
under the leſſors of the plaintiff with whom they had no con- 
nexion, but under the late Mr. Temple; but that even if they 
held under the mayor and aldermen of Richmond there was no 
reaſon why they ſhould not be allowed to inquire into the 
validity of their title, as all the evidence of title was given by the 
plaintiff himſelf; and that in this reſpect this caſe differed from 
the ordinary one where a tenant is not ſuffered to bring evidence 
to impeach his landlord's title, the evidence given by the leſſors 
of the plaintiff here having negatived their own title.—He 
was then proceeding to ſhew that the mayor and aldermen of 
Richmond formed a diſtinct corporation from that of the guardians 
and governors of the free ſchool, in which latter the lands in 
queſtion were velted ; but 

The Court were os opinion that as the defendants held under the 
late Mr. Temple, who was appointed by the mayor and aldermen 
of Richmond in the characters of guardians and governors of the 
free ſchool, they ought not now to diſpute the title of ws leflors of 
Vol. VII. 6 K the 
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Bakwick 


againſt 
THOMPSON. 


Tueſday, | 
Feb. 6th. 


A. by will 
: bequeathed 
to his wife 


other lega- 
cies) a leaſe- 
hold eſtate at 
N. for her 
life, and a 
leaſehold 
eſtate at. 
to B.; and by 
his codicil he 
directed that 
the bequeſts 
to his wife 
in his will 
ſhould be in 
full of all 
claims ſhe 
ſhould be en- 
titled to on 
his real or 
perſonal 
eltate (except 
the eſtate for 
life of his 
wife in the 
premiſes at 
VW.); held 


was not enti- 
tled to the. 
eſtate at V. 


| (beſides ſome 


that the wiſe 


by the codicil. 


CASES IN HILARY TERM 


the plaintiff, and that it was immaterial whether the defendants 
held immediately under the mayor and aldermen, or under the late 
maſter who claimed under the mayor and aldermen. They alſo | 
intimated a very ſtrong opinion that the leſſors of the plaintiff were 
entitled to recover on the merits of the caſe; for that though it 
did not diſtinctly appear how the mayor and aldermen became 
guardians and governors of this ſchool inſtead of the bailiffs who 
were incorporated by the charter of Elizabeth, or how the one 
corporation was connected with the other, yet it appeared that 
ſince the year 1704 the mayor and aldermen had on all occaſions 
acted as the truſtees, and had received the rents and profits of the 
lands in queſtion cither by themſelves or their agent the maſter 
for the time being. That after ſuch a length of time a new 
charter might even be preſumed. And that, without minutely 
enquiring into the antiquity of a title, a clear and undiſturbed | 
poſſeſſion for 20 years was in itſelf a ſufficient title in an om 


ment. 
Poſtea to the plaintiff. 


Mary SKERRATT againſi OAKLEY. 


HIS was an action of covenant brought by the ololngilf as 
aſſignee of Jobn Skerratt for the rent of ſome leaſehold pre- 
miſes at Wrentnall, under a demiſe made by John Skerratt and 
T. Blantern for 21 years at the yearly rent of 130 J. payable to 
J. Skerratt his executors &c, and which leaſe came to the defend- 
ant by aſſignment. The declaration, after ſtating the above facts, 
ſtated that J. Skerratt by will dated 19th October 1795 bequeathed 
to his wife (the plaintiff) 700 J. to be paid to her within twelve 
months after his deceaſe out of his perſonal eſtate not therein par- 
ticularly bequeathed, and appointed his wife and two other perſons 
executrix and executors of his will. That on the ſame day he 
made a codicil, by which he willed and directed that the 7001. 
bequeathed to his wife and other bequeſts made to her under his 
will ſhould be in full of all claims and demands to which ſhe 
ſhould be entitled out of his real or perſonal eſtate, except the eſtate 
for life of his wife and her aſſigns in the premiſes at Wrentnall, 
any thing in his foregoing will to the contrary thereof contained 
in any wile notwithſtanding. It then ſtated the death of J. 


 Sterratt, the proping of his will, and the aſſent of the executors 
0 : to 


IN THE THIRTY-EIGHTH TEAR OF GEORGE II. 


to the bequeſt of the premiſes 1 Mrentnall ts the Caine 
whereby ſhe became poſſeſſed of the reverſion ; and the breach 
alleged was the non-payment of 195 J. for one 4 and a halt's 
rent due the 25th of March 1797. 

The defendant craved oyer of the will and codicil of F, Serratt, 
and then demurred generally to the declaration. By the will the 
teſtator after giving to his wife 700 J. to be paid to her and her 
executors, &c, out of his perſonal eſtate not thereinbefore parti- 
cularly bequeathed, and the yearly intereſt of the ſum of 1200 J. 
for her life, gave and deviſed to her for her life certain premiſes in 
Northwood which he held for lives under T. Blantern; and as for 
his leaſchold eſtate at Wrentnall, which he held under R. Smythe, 
and alſo his eſtate at Northwood, after his wife's deceaſe, and all 
the reſidue and remainder of his real and perſonal eſtate, and alſo 
the ſum of 12001. after his wife's death, he gave and deviſed one 
moiety to G. Walmſley his heirs executors &c, and one moiety of 
the other moiety to J. Gough his heirs executors 8c, and the 
other part of the other molety to E. Gough for her life, remainder 
to J. Gough his heirs executors &c. By the codicil he directed 
that the 700 J. bequeathed to his wife and other bequeſts made to 
her by his will ſhould be in full of all demands to which ſhe 
ſhould be entitled in or out of his real or perſonal eſtate, except 
the eflate for life of his wife and her aſſigns in the premiſes at 
Wrentnall afore/aid, any thing in his foregoing will to the con- 
trary thereof contained in any wiſe notwithſtanding. 

The plaintiff joined in demurrer. 


Caſelee, in ſupport of the demurrer, contended that the plaintiff 
was not aſſignee of the eſtate at Wrentnall under the will and 
codicil of her late huſband F. Sherratt. As this eſtate is expreſsly | 
given to C. Walmſley by the will, it will be incumbent on the 
Plaintiff, in order to entitle herſelf to recover in this caſe, to ſhew 
that that bequeſt was revoked by the codicil, and that the eſtate 
was bequeathed to the plaintiff by the codicil. Now to ſupport 
that poſition ſhe muſt contend that this eftate was by implication 
given to her by the codicil : but there can be no implied deviſe 
or bequeſt except in caſes where (but for the implication) no other 
perſon can take. 13 Hen. 7. p. 17. Pl. 22; Horton v. Horton, Cro. 
Fac. 75 ; Doe v. Fonereau, Dougl. 492. But it is not neceſſary 
that the wife ſhould take in this caſe, becauſe if ſhe be not entitled 
the perſons to whom the eſtate is expreſsly bequeathed by the will 
will take, Beſides an attentive peruſal of the codicil will mani- 
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SKERRATT 


againſt 
OAkLE Ys 


| for Northwood. 


codicil; and that if there were any ſuch miſtake, the court could 
not rectify it. Smith v. Mailland, 1 Ves. jun. 364. 


the teſtator made that evident miſtake. 


thing by the codicil: his intention was to prevent her claiming 
dower or thirds, as he ſuppoſed ſhe would be entitled to them 
without ſome ſuch reſtriction; and in effecting this he uſed the 
word“ Wrentnall” for * Northwood” in the recital in the co- 
dicil. 


CASES IN HILARY TERM 
feſtly ſhew that the teſtator, inſtead of intending to give any thing 
to the wife by the codicil in addition to what ſhe took under 
the will, made the codicil for the purpoſe of limiting the claims 
of the wife: it is a codicil of reſtraint, not of bequeſt, as far as 
reſpects the wife. By the codicil he directed that what he had 
given to his wife by the will ſhould be in full of all claims ſhe 
might have on his real or perſonal eſtate, © except the eſtate for 
life of his wife in the premiſes at Wrentnall. "4 This therefore at 
the moſt is merely a falſe recital, the teſtator not having given her 
the eſtate at Wrentnall, though he had given her the eſtate at 
Northwood. But a falſe recital cannot give her any thing; Bam- 
Jield v. Popham, 1 P. Wms, 54; Right v. Hammond, 1 Str. 427; 
and Holder v. Halder, 2 Eg. Coy. Abr. 359. It is evident that 
MWrentnall is EY a miſtake, and was ſubſtituted in the codicil 


Manley, contra, contended that the plaintiff took the eſtate at 
Mrentnall under her huſband's codicil. That it was manifeſt by 
that codicil that he intended to give her ſomething to which ſhe 
had no right under the will, by his adding at the concluſion, © any 
thing in his foregoing will to the contrary thereof notwithſtanding.” 
That the recital in the codicil ſhewed an intention in him to give 
this particular eſtate to his wife. That it did not appear that the 
teſtator had made any miſtake in uſing the word Wrentnall in the 


Lord KENYON Ch. J. This caſe muſt be decided according to 
the intention of the teſtator, as that intention is to be collected 
from the ſeveral parts of the will and the codicil taken together, 
Now it is impoſſible to read them without ſeeing that the word 
Wrentnall was written in the codicil inſtead of the word“ North- 
wood:” in reciting in the codicil what he had given by his will, 


SRO EJ. The teſtator did not mean to give his wife any 


Per Curiam. Judgment for the defendant- 
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ok and other Execntor of Buer againf Tyr. 


Rvurs was obtained calling on the [plains to ſhew cauſe 


why the judgment ſigned in this cauſe and the execution 
' iſſued and executed thereon ſhould not be ſet aſide, and the * 
levied by the ſheriff be reſtored to the defendant. 


It appeared that in February 1791 the defendant as de for 
one Birch became jointly and ſeverally bound with him to the 


teſtator, and executed a certain indenture, bond, and warrant of 
attorney, for ſecuring an annuity of 100 l. per annum in conſider- 
ation of 600. paid by the teſtator to Birch; which annuity it 
was agreed between them might be redeemed on certain terms 
ſpecified in ſome of the inſtruments. The teſtator died in 
1795, after which the plaintiffs commenced an action againſt 
the defendant on his bond to recover the arrears of the annuity, 
to which he pleaded non eſt factum, and defended the action; and 
the plaintiffs obtained a verdict and judgment, and ſued out exe- 
cution and levied thereon, This rule was obtained on two 
grounds; 1ſt, becauſe the agreement for redemption was not ſtated 
in the memorial, 2dly, Becauſe the grantor had not received the 
full conſideration ſtated, which latter fact however was denied i in 
the affidavits filed on the part of the plaintiffs. 

Chombre, upon ſhewing caule, objected to the Court's entertain- 
ing juriſdiction upon the ground of the defect in the memorial 
under theſe circumſtances. This, he obſerved, was not a caſe where 


torney for ſecuring the annuity, in which caſe this Court would 
have had a ſummary juriſdiction to ſet it aſide upon a defective 
memorial under the 2d /e#, of the 17 Geo. 3. c. 26. Nor is it a 
caſe within the 4th yet. whereby if any part of the conſideration 
be retained, or for other fraudulent cauſes there mentioned, the 


« js brought for payment of the annuity, or judgment entered, by 


« uſed, they ſhall order the bond &c to be cancelled, and the 
i Judgment, if any has been entered, to be vacated.” 


Vor. VII. 1 61. 


the plaintiffs had entered up judgment upon a warrant of at- 


grantor is authoriſed © to apply to the court in which any action 


'The word- 


ing of this laſt clauſe neceſſarily refers to a period pending the 
ſuit, and not after it is concluded and judgment executed; for the 
motion 


405 
1598. 
— 


ge. 
Fe b. 7th o 


Where an ac- 
tion was 


brought by 
executors on 
a bond given 
by the de- 
fendant to 
their teſtator 


for ſecurin 3 


an annuity, 
and upon a 
plea of non 
eſt factum 
they obtained 
a verdict and 
judgment, 
and levied 
execution 


thereon, the 


Court held 
this not a 
caſe where 
they could 
give relief 
upon a ſum- 
mary applica- 
tion under 
the annuity- 
act, for a de. 
fect in the 


memorial. 


% motion, to ſtay proceedings on the judgment or action; and 
© if it ſhall appear to the Court that ſuch practices Rk been 
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(CASES: IN HILARY. TERM: 1 


motion is to be 70 fray the proceedings. But here the | defenidam 
had an opportunity of taking advantage of this objection by plea 
if it could avail him at all. And at any rate this clauſe does not 
relate to any defect of the memorial. 

Erftine and Gibbs contra admitted thatn no anſwer could be be 
to the objection, and by : i HR = SPA 

Lord KENYON Ch. J. The act certainly only meant to refer 
to tuch judgments on warrants of attorney as were intended to 
be part of the ſecurity for the annuity, and not to extend to caſes 
where a judgment is obtained in the ordinary courſe of law on 
any inſtrument given for ſecuring the fame. 


Per Curiam, : Rule q iſcharged, 


e,, 420 n, Ss WS 
| BED agarmy CLabgs and another. 


I T Hls was an action on the riot act, 1 Geo. 1. fe. 2. c. F., againſt 
3 the defendants, two of the inhabitants of the hundred or 


fo damages ward of Caſtle. The declaration ftated that divers perſons to the 
brought by | 


the perſon number of twelve or more at the pariſh of Tynemouth, and in the 
png ky hundred or ward of Caſtle, did unlawfully riotoufly and tumul- 
Pad rg | tuouſly aſſemble to the diſturbance of the public peace, and being 
houſe ce. ſo aſſembled did unlawfully felonzor ;/ly and with force demoliſh 


1 

"19 Jeſs th 
v8 . uoleſs the 
{ 


1 rict be of in part a certain dwelling houſe of 
1 Urge p g the plaintiff, ſituate &c, 57 


as to amount the wainſcoting doors partitions walls ceilings windows window 
| eee frames window ſhutters ec, affixed to and part of the ſaid dwell- 
Br trons - ing houſe, againſt the peace &c, and againſt the ſtatute &c. | = 
On the trial at the laſt aſſiſes at Northumberland before Mr. 
ware Thomſon it appeared that on the 6th of March laſt there 
was an illumination in all the houſes at Tynemouth, except two or 
three, in honor of the victory obtained by Lord Sf. Vincent over 
the Shaniſb fleet. That a large mob were collected in the town, 
who broke with ſtones &c, ſeveral windows particularly the 
plaintiff's, and alſo the ſtanchions of the windows, the uprights of : 
the ſaſhes, and all the window ſhutters on the inſide; and who 
alſo tore up the pavement before the door of a neighbour” s houſe; - 
and that the plaintiff ſuſtained damage to the amount of 61. 
It was objected by the counſel for the defendants that there was 
no demoliſhing of part of the plaintiff's dwelling houſe, and that 
this was not a caſe within the meaning of the riot act: the learned 
Judge Was of that opinion, but permitted the plaintiff to take a 
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verdi for the 61., with liberty to the defendants to move to enter a 


nonſuit in caſe this Court ſhould think the objection well founded. 
Law having obtained a rule niſi for this purpoſe in the laſt term, 
Chambre and Hullock now ſhewed cauſe againſt it. It is clear 
from the evidence given at the trial that the rioters had begun to de- 
moliſh or pull down part of the plaintiff's dwelling houſe, for it 
appears that they not only deſtroyed the windows but alſo the 


ſtanchions of the windows, The windows are part gf the houſe, | 


on which ground it is conſidered that the demolition of windows 
is waſte, Co. Lit. 53. a; and Herlakenden's caſe, 4 Co. 63. b. 
Then if this were a beginning to pull down the plaintiff's houſe, 
the caſe is brought within the ſixth ſection of the act, on which 


this action is founded. It is not neceſſary now to conſider whe- 


ther the rioters were guilty of a felony within the firſt ſection of the 
act, becauſe the clauſes are perfectly diſtinct and independent of 
each other. To conſtitute a felony within the firſt ſeQion it 1s 


neceſſary that twelve perſons ſhould be aſſembled, but it is not 
neceſſary that there ſhould be that number to bring a caſe either 
within the fourth or ſixth ſections of the act. Pritchit v. Waldron, 
ante, 5 vol. 14. The word * feloniouſly” in this declaration is 
impertinent, and may be rejected as ſurpluſage. Though ſome 


parts of this act of parliament are highly penal, yet the ſixth ſeQion, 
which gives a remedy againſt the hundred, is remedial, Wilmot v. 


Horton, Dougl, 702.n.(3). and conſequently | it ought to receive 


a liberal conſtruction. 


Lord KENYON Ch. J. This i is an 1 attempt to extend this aCt of 
parliament, which is a penal law, farther than it has ever yet been 
carried. If the hundred are liable in this aQion, the rioters are 


guilty of felony (a); for I cannot agree with the plaintiff's counſel 
that the different ſections of this act are ſo far to be con- 


ſidered ſeparately and diſtinctly that the hundred are anſwerable 


for damages done by perſons who are not guilty of felony | within 
the former part of the act. And I am moſt clearly of opinion that 
this was not a beginning to demoliſh or pull down the plaintiff's 
houſe within the meaning of the fourth ſection of the act. The 
rioters who committed this outrage on the plaintiff's s property are 


deſerving of reprehenſion and puniſhment : but {till they are not 
guilty of felony; and therefore 1 think that che rule to enter a 


nonſuit muſt be made abſolute. 


Per Curiam, 3 Rule abſolute oy 


da) Vid, Ratcliffe v. Eden, Cowp. 488, 9. againſt theſe defendants, where the like rule 
46) There Was a fimifar caſe of Brown | was made, 
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Feb. th. 


The petition · 
iog creditor's 
debt did not 
amount to 
1007. at the 


time of the 


act of bank - 
ruptey, but 
was increaſed 
to a little 
more than 
100 l. by a 
promiſſory 
note of the 
bankrupt 
due at that 
time being 
indorſed to 
him before 
he petitioned 


for the com- 


miſſion: 
this debt 
was dee med 
ſufficient to 
ſupport the 
commiſſion. 


| value of the goods. 


reſerved aroſe 'on the legality of the petitioning creditor's debt; 


to one Wiſſon, to whom the plaintiff had in 1787 given a pro- 


act of bankruptcy committed; the buying up part of it after- 
wards for that purpoſe ng © a fraud upon the act of the 5 Geo, 2. 


at the time of the act of bankruptcy committed. It is ſufficient 


_ * creditors unleſs the ſingle debt of the creditor or of two 


CASES IN HILARY TERM 


 GLaisTER againſt HzwzR and others. 
FN trover for goods taken by the defendants under a commiſſion 

of bankrupt iſſued againſt the plaintiff in March 1797, the 
queſtion in diſpite was, Whether the commiſſion had legally 
iſſued? The trading and act of bankruptcy (which was by ab- 


ſconding in January 1795) were proved, and the only point 


as to which it appeared that the plaintiff at the time of the act of 
bankruptcy was indebted to the defendant Heer in a ſum below 
100, and to ſeveral other perſons in ſmaller ſums, amongſt others 


miſſory note for 11 J. 125, which was ſtill outſtanding. This 
note was indorſed to Hewer by Wilſon for a valuable conſideration 
after the plaintiff had abſconded, in order to enable Hewer to 
become a petitioning creditor,” the two ſums together amounting 
to above 100 J. Rooke J., before whom the cauſe was tried at the 
laſt Carli/le aſſizes, being of opinion that the petitioning creditor's 
debt was proved, directed the jury to find a verdi& for the 
defendants; reſerving the point, ſo that if this Court ſhould be of 
a different opinion the plaintiff might enter up a verdict for the 


Accordingly in the laſt term it was © to enter the 
verdict for the plaintiff, on the ground that the whole of the 
petitioning creditor's debt muſt exiſt in him at the time of the 


c. 30. 4 
Law and Chambre ſhewed cauſe againſt the rule; at con- 
tended that it was not neceſſary that the petitioning creditor 
(where there is but one) ſhould have an entire debt of 100/. 


if the debt be outſtanding in any perſon at the time, ſo that ; 
it may be proved under the commiſſion, The 5 Geo. 2. c. 30. 
"= 23, for preventing the taking out commiſſions of bankrupt 
maliciouſly, enacts © that no commiſſion of bankrupt ſhall be 
e jſſued againſt any perſon upon the petition of one or more 


or more partners petitioning for the ſame amount to 100/. or 
« unleſs the debt of two creditors ſo Petitioning amount to 1504. 


4 | | | | 6 or 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 

* or of three or more creditors to 2003.“ The language of this 
clauſeevidently refers to the time of petitioning. But it has alſo been 
expreſsly decided in Bingley v. Maddiſon (a), Ex parte Thomas (b), 
and in 2 Wil. 135. that a note or bill due from the bankrupt at the 
time of the act of bankruptcy committed, and indorſed afterwards 
to another, will conſtitute a good petitioning ereditor's debt in the 
holder. Then there can be no diſtintion in the caſe, whether 


It is no injury to the trader himſelf, to whom it muſt be indiffer- 
ent whether one perſon or another holding the ſecurities given by 
him requires payment out of his eſtate. And the object of the 
Legiſlature, in requiring the petitioning creditor's debt to be of a 
certain amount, is ſufficiently anſwered ; it being only to guard 
againſt commiſſions of bankrupt being ſued out for very trifling 
demands, where the expence might abſorb the whole debt, and 
the trader be liable to be haraſſed unneceſſarily. 1 
Cockell Serjt. and Park contra. None of the caſes cited apply, 
becauſe in all of them there was a ſufſicient debt exiſting in ſome 
| perſon at the time of the act of bankruptcy committed, upon which 
a commiſſion might be ſued out. | Whereas here no commiſſion 
could have been taken out at the time by any creditor or number 
of creditors united. If then Hewer and Milſon by joining their 
demands together could not have made a legal petitioning cre- 
ditor's debt, it is a fraud on the bankrupt laws to do that 
indirectly Which could not have been done directly: and ſo it was 
conſidered by Buller J. in giving his judgment in the caſe of 


of them bills of 507. on the bankrupt at the time of his bank- 


the other make a petitioning creditor's debt of 1007. 
Lord KenyoN Ch. J. All that the act of parliament requires 
is, that there ſhould be an exiſting debt of 1co/. in the pe- 


the time of petitioning, and that is ſuſhcient to ſuppert the 
commiſſion, I confeſs I cannot accede to what is ſuppoſed to 
have been ſaid by Mr. J. Buller in the caſe of Bingley v. 


ſhall be taken out © unleſs the debt of the creditor petitioning 
for the ſame do amount to the ſum of 1004.“ Then when 
is that debt to exiſt? at the time of the petitioning, It has been 
ſeveral times decided, and indeed it Was admitted in this caſe, 


(a) B. R. Mich. 1703. Vid. Cooke's Bank. 5 14, n t edit, | (6) WY 73. 


ruptcy, they could not by a ſubſequent indorſement from one to 


titioning creditor ; this petitioning creditor had ſuch a debt at 
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1708.” 
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G AIs TEA 
againſt 


HREWEB A. 


the whole or a part be ſo aſſigned after the act of bankeliſvey; - 


Bingley v. Mada! fon ; where he ſaid that if two creditors had each | 


Maddiſon: the act of parliament only ſays, that no commiſſion 


Vol. VII. rh | 6M $i that 


Soo 


1798. 
—— 
GLAISTER 

ag ainſt 
HEWERER. 


Thurſday, 
Feb. 8th, 


By a canal 
act the Com- 
pany were 
authoriſed 
to take cer- 
tain lands for 
the purpoſes 
of the act, 
on making 
certain pay- 
ments enher 
by annual 

* rents or ſums 
in groſs, and 
the perſons 
from whom 
the land was 
to be taken 
were empow- 
ered to diſ- 
train the 
goods of the 
Company 
even off the 
premiſes in 
caſe of non- 
payment of 
ſuch ſums: 
An avowant, 
Rating a diſ- 


treſs- under this act of parliament is not entitled, on obtaining a W to double coſts under the tat. 
11 Geo. 2, c. 19. J. 22. 


of parliament? I ſhould tremble for the conſequences of ſetting 


of Bingley v. Maddiſon the petitioning creditor could not have 
proved his debt under the commiſſion at all. 
ciple on which that caſe was determined muſt govern the 
preſent, 


canal navigable for boats to King ſton through ſeveral pariſhes 


| CASES IN HILARY TERM 
that it is not neceſſary that the debt ſhould exiſt in the petitioning 
creditor at the time of the act of bankruptcy: then why ſhould we 
introduce nice diſtinQions that are not warranted by the act 


aſide this verdict; by deciding that this commiſſion cannot be 
ſupported, we might overſet titles derived under ſimilar commiſſions 5 
that have been acquieſced 1 in, and under which real eſtates may 
have been ſold. ID | e 
ASHHURST J. and GROSE J. were of the ſame opinion. 
LAWRENCE J. The perſon to whom a note of the bankrupt's 
is indorſed after an act of bankruptcy is in the ſame ſitua- 
tion as the holder of it was in before, otherwiſe in the caſe 


And the prin- 


Raule diſcharged, 


The Company of Proprietors of the LEOMINSTER 
CaNAL NavicaT1ON againſt} Tromas Norkis and 


HaroOLD, 
TP replevin for taking the goods of the plaintiffs, the defendant 

Norris avowed and the other defendant Harold acknowledged 
the taking &c as bailiff to the defendant Norris and to E. Norris. 
And they ſtated that the ſaid T. and E. Norris before the paſſing 
of a certain act after mentioned were ſeiſed in fee of two acres of 
land with the appurtenances, and were allo ſeiſed in fee according 
to the cuſtom of the manor of Orleton of two other acres of land 
with the appurtenances in Orleton. That by an act, 31 Geo. 3., 
for making and maintaining a navigable canal through Leominſter 
&c, the company of proprietors were authoriſed to make a 


therein mentioned; and were empowered to enter on the lands 
of any perſon to make a ſurvey &c, and to ſet out ſuch parts 
as they ſhould think neceſſary for making the canal &c, they 
making ſatisfaction in the manner therein mentioned for all 
damages to be ſuſtained by the owners and perſons intereſted in 
ſuch lands as ſhould be taken uſed or prejudiced in or by 


1 „ the 


IN THE/THIRTY-EIGHTH YEAR OF GEORGE Ill. 
the execution of the act. That certain perſons were thereby 
appointed commiſſioners to determine all queſtions that. ſhould 
ariſe between the Company and the perſons intereſted in any lands 


that ſhould be affected or prejudiced by the execution of the act; 
and alſo to determine from time to time what ſum of money 


ſhould be paid by the Company either by annual rent or by a ſum 


of money in groſs for the abſolute purchaſe of the houſes lands 
&c, which ſhould be ſet out and aſcertained or intended to 
be taken or made uſe of for making the ſaid canal; and alſo to 
determine what other diſtint ſum of money ſhould be paid 
by the Company as a recompence for any damages which ſhould 


be ſuſtained by ſuch perſon. intereſted &c, by reaſon of making 
repairing or maintaining the ſaid canal &c, in caſe ſuch price or 
value of damages and recompence reſpectively could not be ſettled | 
and agreed for by and between the ſaid Company and the perſons 


intereſted &c. That it was by the ſaid act enacted that ſuch 
annual rents or ſums as ſhould be ſo agreed upon or ſettled and 
aſcertained ſhould be charged on the rates therein granted to the 
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LIOMUINx- 
S TER 


Canal Com- 


pany 
againſt 
No xis. 


Company, and ſhould be paid by them as the ſame ſhould become 


due, and in caſe ſuch annual rents or ſums ſhould not be paid 


within twenty-one days after they ſhould become due, ſuch 


perſons were thereby empowered to ſeize and diſtrain any boats 
or other effects of the Company which ſhould be found on 


the canal or on the wharfs warehouſes or other works thereto 


belonging, and to detain the ſame until payment &c. The 
| defendants then ſtated that the Company in the execution of the 
powers given to them by the act entered into divers lands of the 
faid T. and E. Norris (ſpecifying them,) and ſet out and aſcertained 


the firſt of them containing four acres, and divers parts of the 


faid other lands (ſpecifying them) for the making improving and 


completing of the ſaid canal &c, and took and made uſe of the 


ſame for the purpoſes aforeſaid. That the annual rent or ſum to 
be paid to the ſaid 7. and E. Norris by the ſaid Company for 
the ſaid lands was in due manner ſettled and determined by and 


between them and the Company according to the meaning of the 


act &c, and upon that adjuſtment ſo made it was on the 28th of 
Nov. 1791 agreed by and between them and the Company that 


the Company ſhould pay to them for the ſame, until the aid 


Company Jhould be poſſeſſed of the ſame by purchaſe, the annual rent 


or ſum of 21. 104. for every acre &c; and then they ſhewed that 


three years of the ſaid annual rents and payments amounting to 
58h 25. 95 were due on the 2⁴ of Feb. 1 796 for the ſaid 
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8 1708. Und the ſame lands not having been purchaſed by the Company 
: rac of the ſaid T. and E. Norris; and the ſaid rents being unpaid for 


* twenty-one days afterwards the defendants took the laid 0 ol 
anal Com- | 


pay the plaintiffs as a diſtreſs &c. 

eat There were ſeven other avowries, varying in ſome reſpeds | 
from the firſt, but in all of them it was alleged that the money 

was due from the Company to T. and E. Norris as annual rents. 

To the firſt avowry the plaintiffs pleaded in bar, 1ſt, That the 

defendants of their own wrong took the ſaid goods &c, traverſing | 

that the Company entered into the ſaid lands of the ſaid E. and 

. Norris and took and made uſe of the ſame for the purpoſes in 

the ſaid avowry and cognizance mentioned &c; and 2dly, That 

the defendants of their own wrong took the ſaid goods &e, 

traverſing that the annual rent or ſum to be paid to the ſaid 

E. and T. Norris by the Company for the ſaid lands ſet out and 

aſcertained and taken by the Company was ſettled and adjuſted by 

and between the Company and the faid T. and E. Norris, and 

upon that determination and adjuſtment it was agreed between the 
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| faid Company and the ſaid 7. and E. Norris in manner above 
alleged &c. Nearly ſimilar pleas in bar were pleaded to the other 
avowries; and iſſue was taken upon each of them. 
On the trial at the laſt Hereford aſſiſes a verdict was given for the 
defendants; and in the laſt Michaelmas Term the plaintiffs obtained 
a rule calling on the defendants to ſhew cauſe why judgment 
ſhould not be entered for them notwithſtanding the verdict for 


the defendants, on account of the inſufficiency of the avowries. 
The objection was that the diſtreſs could not be ſupported as a 
diſtreſs at common law, becauſe the goods were diſtrained off the 
premiſes; nor as a diſtreſs under this act of parliament, becauſe 


the act only gave power to diſtrain for an annual rent or ſum 
of money in groſs jor the abſolute purchaſe of the lands &c.: 
whereas it appeared here that this was not an annual rent or 
a ſum for the abſolute purchaſe, but merely an annual ſum until 
the Company fhould purchaſe the lauds. 0 
- Plumer and Leycgſier in the laſt term ſhewed cauſe again that 
rule, and 
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Williams Jen Manley, and Pan, argued in pen of 
. 
The Court, being of opinion that the a& of ai gave a 
power ef diſtreſs in ſuch a caſe as the preſent, diſcharged be 


_*. ale. OED 


| ” 
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The Maſter having ſince allowed che defendants double FTE 1798. - 
Manley moved on a former day in this term that he might L _— 
review his. taxation, contending that the defendants were not a 
entitled to double coſts under the Rat. 11 Geo, 2. c. 19. / 22 (a). i 5 

And he mentioned the caſe of Lloyd v. Winton (b), where it was Reef 


| holden that that at did not extend to a ſeizure for heriot 
| cuſtom. 

 Leycefter on another FIR ſhewed cauſe againſt that rule. This 
caſe is not provided for by one of the ſections (c) in this canal act 
that gives coſts in an action of debt brought for non- payment of 
any annual rent; for the words © with coſts of ſuit” only apply 
to what precedes them in the clauſe, namely, © an action of debt,” 
and do not extend to the power of diſtreſs which is given 
by a ſubſequent clauſe in the act. But this ſection giving a power 
of diſtreſs for non-payment of annual rents, and the diſtreſs 
in the preſent caſe being a diſtreſs for the non-payment of ſuch a 
rent, the defendants who ſucceeded on the trial are entitled to 
double coſts. under the fiat, 11 Geo, 2. c. 19. , 22. That clauſe 
begins with reciting the difficulties in making an avowry upon a 
diſtreſs for rent &c.: now that is a general term applicable to 
rents of every denomination ; and the tenth ſection ſhews that the 
Legiſlature uſed it in that ſenſe, for that clauſe, authoriſing a 
ſale of the diſtreſs, ſpeaks of a diſtreſs for any kind of rent.” 
This caſe comes alſo within the enaCting part of the 22d ſection, 
which ſpeaks of © tenants of the a enjoying the ſame under 
aà grant or demiſe at a rent certain ;”* for it appears on the record 


(a) After reciting that great difficulties and aſcertained ſhall be charged on the 
ariſe in making avowries or cognizance | rates therein granted to the Company; and 
upon diſtreſſes for rent, quit-rents, reliefs, | in caſe any ſuch annual rents or ſams ſhall 


heriots, and other ſervices, it is enacted by | 
' this ſection that “ it ſhall be lawful for all | after the ſame ſhall become due, “ ſuch 


perſon to whom ſuch annual rents or ſums 
ſhall be due may ſue for and recover the 
ſame with cofts of ſuit by action of debt, or 


defendants in replevin to avow or make 
cognizance generally that the plaintiff in re- 
plevin or other tenant of the lands and tene- 


ments whereon ſuch diſtreſs was made en- | | 
joyed the ſame under a grant or demiſe at | to ſeize and diſtrain any boats veſſels or other 


ſuch a certain rent during the time wherein effects of the ſaid Company which ſhall 


the rent diſtrained for incurred, which rent be found on the ſaid canal or in upon or 


was then and ſtill remains due &c; and if 


the plaintiff in ſuch action ſhall become non- works belonging thereto, and to detain the 


replevin ſhall recover double coſts of ſuit. | treſs; with power to {ell if the diſtreſs be 
(2) 2 Will.28; and Say. on Cofts 107, not redeemed in five days as in caſes of 
(e) Which enacts that ſuch annual rents diſtreſs for rent. | 

or ſums as ſhall be agreed upon or ſettled. 


„„ 6 N 1 1 . that 


not be paid within twenty-one days next 


otherwiſe it ſhall be lawful for ſuch perſon 


about the wharfs quays warehouſes or other 


ſoit, diſcontinue his action, or bave judg- ſame until payment thereof together with | 
ment againſt him, the defendant in ſuch | the reaſonable charges attending ſuch diſ- 
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1798. that he Company had not purchaſed this land, but that 1 09 
—— held it under a certain annual rent until the Company ſhould 
res purchaſe it. The caſe of Lloyd v. Winton is clearly diſtinguiſhable 
W lag from the preſent ; that was not the caſe of a d! ag of any 8 
Koch but only a /eizure for heriot cuſtom. 


Manley in ſupport of the rule. The act of ane under 


LroMIN- 


which the diſtreſs was made has expreſsly given the party diftrain- 
ing ſingle coſts only ; for the ſection referred to is not divided into 
two diſtinct parts, but it enables the perſon to whom any rent 
is due either to ſue by action of debt or to diſtrain for it; and the 
words © with coſts of ſuit” apply to the inſtance of a diſtreſs as 
well as to the action of debt. Nor are the defendants entitled to 
double coſts under the ſtat. 11 Geo, 2. which applies only to 
diſtreſſes at common law: whereas this is a diſtreſs under a 
particular act of parliament that allows a diſtreſs off the premiſes. 
This caſe is neither within the words or the ſpirit of the ſtat. 
11 Geo. 2. That only extends to caſes between landlord and 
tenant, where the landlord has a reverſion expectant on the 
determination of the tenancy, and where the defendant avows or 
makes cognizance generally without ſetting forth a title: but here 
no tenure is ſtated, there is no reverſion in the landlords, for as 
ou as they can purchaſe the land they will purchaſe it, and this 
1s a ſpecial avowry ſetting forth the whole title on the record 
0 the canal act. There might be great reaſon in allowing 
double coſts in caſes where the avowry is general, and con- 
ſequently the record ſhort; but it would be unreaſonable, and what 
the Legiſlature never intended, to allow double coſts where the 
record is neceſſarily ſo much lengthened by the avowants' ſetting 
forth their whole title. - 
Dye Court, after obſerving that the caſe of L v. Winton \ was 
not the caſe of a diſtreſs, and therefore not within the ſtat. 
II Geo. 2., ſaid they would conſider of their opinion in this 
caſe. And on this day 7, 
Lord KENYoN Ch. J. ſaid, We have conſidered this caſe, and 
are of opinion that it is not a caſe within the ſtat. 11 Geo. 2. 


c. 19.; and conſequently that the defendants are not entitled to 
double coſts. 


Per Curiam, i —— Rule 1 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


 _As$$SURANCE COMPANY. 


Enis was an action on a policy of inſurance on goods from 
| | London to Jamaica. The declaration contained two counts; 
one alleging the loſs to have been by capture, the other by 
barratry. It appeared in evidence at the trial, before Lord Kenyon 


ſailed on her voyage from London for Jamaica; and that the 
captain's inſtructions from his owners were to proceed immediately 
to that iſland. But after the veſſel had cleared the channel ſhe was 
carried by ſtrong currents and from other circumſtances out of her 
reckoning, until at length ſhe was found to be between the Grand 
Canary and the iſland of Tenerie. In this ſituation it was 
admitted that the direct courſe to Jamaica was to the ſouth-weſt; 
inſtead of which the captain bore up for the iſland of Santa Crus, 
which lies to the north-weſt in light about thirty miles, where 
the veſſel came to an anchor. There an embargo was laid upon 
her by the Spaniſh government, and ſoon after the news arriving 


the veſſel and cargo were afterwards 
ſarily entitled to recover on one or other of the counts in the 


that the ſhip's going to Santa Crus inſtead of purſuing a ſouth- 
weſter y courſe to Jamaica, after the captain knew with certainty 


iffs from recovering upon the firſt count as for a loſs by 


the directions of his owners, without any confideration of ad- 
vantage to them, and merely for the ſake of procuring a temporary 
refreſhment for himſelf and his company, was an act of barratry 
upon which the plaintiffs were entitled to recover on the ſecond 


a fraudulent purpoſe in the captain at the time; and he left the 
captain's going to Santa Cruz © was a deviation, and was owing 
% fraudulent ;” and they e. found a verdict for the 


defendants. | 
6 . A rule 


Payn and others againſt The RorAL Excuancs 


at Guildhall, that the ſhip on board which the goods were laden 


declaration; on the firſt if there were no deviation; or admitting 


where the ſhip was, was a deviation, ſo as to preclude the 


* either to ignorance or ſomething elſe, but that it was not 


_ 
1798. 
2 + of 


Friday, 
Feb. gth, 


A deviation 
of a veſſel 
from the 


voyage in- 


ſuredchrough 
the igno- 
rance of the 
captain, or 
from any 
other mo- 
tive not 
fraudulent, 
though it 
avoids the 
policy, does 
not conſtitute 


an act of bar- 


ratry. 


of war having been declared _ Spain and Great Britain 


ondemned as prize. On 
the part of the plaintiffs it was contended that they were neceſ- 


capture, {till that ſuch a wilful deviation by the captain againſt 


count. Lord Kenyon thought that it could not be barratry without 


„ to the jury with that direction, who found that the 


* 
A 


£ - 's- tle 5 - 
Dr > 
. 8 : 2 8 - — - 
=_ —— — — — 
4 _— — * — 4 * * « A . o — 


S . — = 
r 3 32 9 
— — Co KEE 4 * bs —_-_ > 2 be 
— 2 — — * — n 
— — 2 — how 2 


—— — ww i... wy 
r 
— — 


— 


— 


da 


_ 


K 
— — 5 
* 


FR > * — at ms — 
— oC Aeon a Wo — _ . 


8 
N 
2799 
17 
1 LN 
o - 
11 
U l , 
9 
E. 
* 111 1 
ö 
149 E 
1 * 
1 1 y 
; 4 
4 +: "7 
F þ 4F 
al | "RE 
l # I. 
4 A8F 2891 
\ 7 
1 149 F 
5 
4 G f 
, oit- 
\ 4 
6 
i Ld -_ 
{ "26 | £1Y 
IL. ' f 28 
4 + 
F, l 3 
\ . 
: : 16 
{ 3275 
65 * . = 
; „ 
] ; 4 5 
BY! 
f 7 
=_ 3: 
J . 5 
f my 
1 . 1 
[1 2 | 
9 n 
7 = 
+ 8 
4 466 
U al 
3.28 
1 
1 
© 3 
1 2 
„ 1 
4 
4 1 J 
z !- "FS 
+ by Fi 
n 
1 1775 
1 
* 145 
e 
( 1 
F T8? 
oF - „ 
h 75 1 
{ Wo 
4 6 
rY {M8 pF. 
J HR 
. 
11 i 174 
4 1 
Hb 
F * 
TY x { 
* C 
i 
„ y 
1 i 4 
2 N 
a 
7 
» 85 
„ 
. 7% 
5% %Y 
ta 
N 907: 7 
5 1481 
? 1%; 
7 T3] 
[4837 | 15388 
* 7 1 
1 
. $117 4 
ai 
4 "> 
8 2 
j 544 
1 h 
i 
WEE”; 
Ms : 
+; "IAAF 
A "M4 
19 . 
F 1 
1 11 
J. © TH 1 
by N K 
e 
rH Y 123 
+ 58 
3 
v5 g 
17 
| 47 
* 
1 
q 2 
* 
4 
* 
„ 
l 
! Ja | 
#3 \ 
ve 5 
48" £2 
= * 47 £ 
134 NN 
1 
* 
1 
th l I 1 
5 | 
4 
1 $3» 2} 
3 4 x2 'L 
* 1 2 * ** 
. 2 
i LF 
: ia 23 
A wh 
| 8 
1 AY 
71 
{ [4 925.) 
53: 69 
+7 3 
iin 
Inn 
1 — 1 
* "13446 
YL 
! 114 
- 1 „ 
2 * 
7 „ t 
TRAX; + NANG, 
a 
[ 1 
8 
1 * 
** L Y 
1 To! N 
** 
4 


EXCHANGE 
Aſſurance 


Company. 


trial had, 


attempt to convert a ſimple deviation into barratry, but they are 
reaſonable cauſe from the courſe of the ſpecific voyage inſured : 
their own benefit, to the prejudice of the owners of the ſhip, 


owner of the ſhip by the maſter or mariners (c). This doctrine 


judicial to his owners, ſince it would forfeit their inſurance. 


bis own accommodation (as probably to get refreſhment), and 


mariners in prejudice to their owners is not eſſential to barratry. 


CASES IN HILARY TERM 


A rule having been obtained calling on the defendants to 
ſhew cauſe why the verdict ſhould not be ſet alide and a new 


Eyſtine and Park now ſhewed af . it. This is an 


entirely diſtinct in their nature, and ought not to be confounded. 
The former means a voluntary departure without neceſſity or 


whereas the latter ſignifies an act of the maſter or mariners of a 
criminal nature in itſelf, or at leaſt groſsly negligent, tending to 


without their privity or conſent (a). The term barratry imports 
fraud (5). It muſt be ſomething of a criminal nature againſt the 


was not meant to be impeached by the Court in Meſs v. Byrom (d): 
but the expreſſions which fell from ſome of the judges there are 
to be taken with reference to the caſe then in judgment; and 
there could not be a ſtronger inſtance of criminality in the con- 
duct of the captain than in that caſe, where he not only cruiſed 
for prize againſt the expreſs direction of his owners, but was 
guilty of an act of piracy in plundering a neutral veſſel. 
Gibbs, Adam, and Giles, contri, The act of the captain in 
going into Santa Crus from the place where he firſt recovered his 
reckoning was a wilful act, which he muſt have known was pre- 


And though he might not have had any idea of pecuniary ad- 
vantage to himſelf in ſo doing, yet as the act was intended for 


was in it's nature prejudicial to his owners and contrary to the 
duty he owed to them, it is ſufficient to conſtitute barratry. It was 
ſo conſidered by the Court in giving their judgment in Mos 
v. Byrom(d). The idea of pecuniary benefit to the captain or 


It was ſaid by Buller J. in Saloucci v. Johnſon (e) that if the act of 
the captain in reſiſting the ſearch of his ſhip by a Spaniſh veſlel at 
ſea had been a forfeiture of his neutrality, it would have been 
barratry ; which, he ſaid, meant a wilful act of the captain to the 


(a) Vid. Park, on Injur. 94. 1ſt ed. Natt v. Bourdieu, ante, 1 vol. 323. 
( Knight v. Cambridge, 2 Ld, Raym. | (4) Ante, 6 vol. 379. 

1349. (e) B. R. Trin. 25 Geo, 3. Park on 
(c) Stamma v. Brown, 2 Sir, 1173. and Ter. $$ 


injury 


IN THE THIRTY-EIGHTH YEAR OF GEORGE Il. 


injury of his owners; yet in that caſe the captain could not have 


had any benefit to himſelf in contemplation. *Criminality in the 
ſenſe uſed in the books on this ſubject means only criminal in 
reſpect of the duty which the captain -owes to his owners; in 
which ſenſe any wilful act in diſobedience to their orders or mani- 
feſtly to their prejudice is an aCt of criminality. Now here the ac 
was directly prejudicial to them, and in contravention of their 
expreſs orders. The only implied obligation on the part of the 
owners is, to appoint a captain of competent kill to direct the 
veſſel. The under- writer engages againſt all his wilful acts to the 
prejudice of the owners. But on the other hand if the verdict of 
the jury implies that the captain went to Santa Crus by miſtake, 
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conſidering that to be in his courſe, then there is no deviation in 


point of law, and the plaintiffs will be entitled to recover on the 
firſt count. ; 


Lord KENYoN-Ch. J. As ſo many obſervations have been 


made'in the argument of this caſe on'the different expreſſions uſed 
by the ſeveral judges in the caſes cited, 1 will take care not to 
hazard an extrajudicial opinion now. I will therefore only ſay that, 
as it ſeems admitted that there muſt be fraud to conſtitute barratry, 
and as the jury have expreſsly {aid that there was no fraud in this 
caſe, I am of opinion that there was no 1 and conſequently 
that there ought not to be a new trial. 

ASHHURST, J. I think that we are bound by the verdict of 
the j jury, who have negatived barratry by ſaying there was no fraud 
in the caſe, 

GRosE }. The queſtion is, Whether this were a 'barratrous 
deviation? Now in order to ſee whether this were or were not 
barratry, I will refer to the opinion of a very able lawyer, 
Mr. J. Afton, who in the caſe of Valejo v. Wheeler (a) ſaid that there 
muſt be fraud or knavery to conſtitute barratry; '* Barratry is not 
confined to the running away with the ſhip, but comprebends every 
ſpecies of fraud, knavery,or criminal condut in the maſter, by which 
the owners or freighters are injured.” An opinion of Mr. J. Buller 


| 


in Saloucci v. Johnſon has however been cited to ſhew that be thought 


that fraud was. not neceſſary to conſtitute barratry: but that is n 
fairly to be collected from what fell from that judge in that ca 5 
where it was not neceſſary to give a definition of barratry ; and in 


a ſubſequent caſe, Roſs v. Hunter (5), where his attention was more 
immediately called to this ſubject, he conſidered that barratry 


(a) Coup. 15576. Las (6b) Ante, 4 vol. 37. 
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could not exiſt without fraud; © In one ſenſe of the word it i a 


a for m me to ſay that I do not ſee that any fraud was committed, 


of his owners: but what fell from me there muſt be taken with a 
reference to the caſe then in judgment before tbe Court, where 


is no caſe that I know of in which it was ſaid that the act of the 


Lee Ch. 3 in defining barratry, ſaid “ Barratry muſt be ſome 


% 


CASES IN HILARY TERM 


deviation by the captain for fraudulent purpoſes of his own; and 
that is the diſtinction between deviation, as it is generally uſed; | 
and barratry.” Therefore Mr. J. Buller agreed with Mr. J. Alon 

in thinking that fraud is a neceſſary ingredient in barratry.” Then 
it was argued that this is a verdict againſt evidence, becauſe the 
jury have found that there was no fraud: but I ſhould doubt my 
own opinion on a queſtion of fact when put in oppoſition to that 
formed by perſons who are more converſant than I am in tranſ- 
actions of this kind, unleſs it manifeſtly appeared by the evidence 
that there had been ſome miſtake. The plaintiffs* counſel do not 
ſay that the captain did any thing fraudulently for purpoſes of 
his own againſt the intereſt of his owners: and it is enough 


that we cannot preſume fraud, and that the jury have negatived 
fraud. 
| LawRENCE J. Some ſtreſs has been laid on an expreſſion of 
mine in Meſe v. Byrom, where it is ſuppoſed I gave an opinion 
that fraud was not a neceſſary Ingredient in barratry, in ſaying 
&« Whatever was done by the captain to defeat or delay the perform- 
ance of the voyage was barratry in him, it being to the prejudice 


there were ſtrong circumſtances to ſhew a criminal intention in 
the captain; and the words ſaid to have been uſed by me muſt be 
underſtood thus, © Thoſe things that were done by the captain in that 
caſe to defeat or delay the voyage conſtituted barratryꝰ &c. There 


captain is barratry merely becauſe it is againſt the intereſt of the 
owners, unleſs it be done with a criminal intent. In the caſe 
of Slamma v. Brown, of which I have a manuſcript note, 


breach of truſt in the maſter, ex maleficio.” 


In this caſe the jury, 
having negatived fraud, have in my opinion negatived criminality 


in the captain; and therefore this was not a barratrous deviation. 
Rule — 


IN THE THIRTY-EIGHTH YEAR OF GEORGE Ill. 


FowLER againſt Paper. 


Torge for breaking and entering the plaintiffs dwelling 
houſe at Mancheſter, and taking and converting his goods. 
The defendant juſtified under the bankrupt laws, and the only 
queſtion was, Whether the plaintiff had committed an act of 
| bankruptcy. At the trial before Roche J. at the laſt Lancaſter 
aſſizes, it appeared that the plaintiff, who was a trader at Man- 
chefler, having received intelligence that one Smith in London 
who was indebted to him to a large amount was in a failing con- 
dition, left his houſe early on the 17th April and went to London 
for the purpoſe of arranging his affairs with Sith, and getting 
| ſecurity for his demand. That having received of Smith goods of 
a conſiderable value and a bill of exchange for 1297. he returned 
to Mancheſter after an abſence of ten days; during which time 
ſeveral creditors called at his houſe at Manchgſter for payment of 
their reſpective debts, which were not ſatisfied, the bankrupt 


in charge to conduct his buſineſs during his abſence. Amongſt 
_ theſe creditors were the holders of ſeveral bills which became due 
on the day after his departure, and whom he expected to call on 
him for payment. After his return to Mancheſter ſome of his 
creditors compounded with him and received 10-5. in the pound: 
but a commiſſion of bankrupt was taken out againſt him by the 
_ defendant and his partner. 
plaintiff for 27/., declaring in anſwer to a queſtion put to them by 
the learned judge, © that they thought the intent of the plaintiff 
« in going to London was laudable; that he had no intent to 
© defraud or delay his creditors z but that delay did actually 
8 happen to ſome creditors.” 

A rule was obtained in the laſt term calling on the aint to 


had; againſt which 

3 Topping, and Bayley, hewed 5 3 1 read that this 
was a caſe where the trader had left his houſe not with a view to 
elude or defraud his creditors, but for the purpoſe of uſing dili- 
gence to ſecure his property which was in hazard, by. which, 


ultimately his eſtate was benefited, and their ſecurity was bettered. 
And they contended that if this were to be conſtrued an act 


of bankruptcy, it would entirely reverſe the intent of the act 


not having made any proviſion for them, nor left any perſon 


50g. 


1998; 
8 


Thurſday, 


Feb. 8th. 


In order o 
conſtitute an 
act of bank - 


ruptey by a 


trader in de- 
parting from 
bis dwelling 
houſe, it is 

not alone 


ſufficient that 


a creditor 
ſhould be 
thereby de- 
layed, but 
the depart- 


ure muſt alſo | 


have been 
with that 
intent. 

The word 


& or” in the 
ſtatute of the 


1 Fac. 1. 
c. 15. muſt 
be read 


cc and. »” 


The jury found a verdict for the 


Mew cauſe why the verdict ſhould not be let aſide and a new trial | 


though ſome creditors were in fact delayed for a ſhort time, yet 
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Kc. The 1 Fac. I. c. 15. after repeating the ſeveral acts of 
bankruptcy declared by the former ſtatute, adds others, which are 
all premeditated frauds, and then coneludes “ to the intent or 
© whereby his creditors may be defeated or. delayed” &c. Now 


amongſt others this of departing from the dwelling houſe, are in 
; themſelves indifferent acts, and only become criminal when done 


both the intent to defeat or delay and the actual defeat or delay of 


an intent to conſtitute an act of bankruptcy is apparent from 


CAS ES IN HILARY TERM 
of the 1 Zac. 1. c. 1 5. which ought to be regarded i in conſtruing 
the words, otherwiſe the maxim applies qui hzret in litera haret 
in cortice. The departing from the dwelling houſe was firſt made 
an act of bankruptcy by the 13 Elis. c. 7.; but by the expreſs 
words of that act it muſt have been done “ to the intent or pur- 
pole to defraud or hinder any of the creditors of their juſt debts” 


this variation in the wording was evidently intended to apply to 
the new acts of bankruptcy which had been introduced by the 
ſtatute of James, all of which are founded in intentional fraud, 
where the very nature of the act implies a fraudulent intent: 
whereas all the acts of bankruptey mentioned in the former ſtatute, 


with an intent to delay or defraud creditors. In order therefore to 
make the act of James conſiſtent with that of Elizabeth, and with 
the nature and ſpirit of ing bankrupt laws in general, it is neceſſary 
to read the word © or” in the ſtatute of James © and”; whereby 


the creditor muſt concur to conſtitute an act of bankruptcy. 
Though ſuch intent may be collected as well from the nature of 
the ac done as from collateral evidence, the neceſhty of ſuch 


the conſideration that at the time when theſe ſtatutes paſſed 
bankruptcy was conſidered as a crime, which can in no caſe exiſt 
without a criminal intent ; actus non facit reum niſi mens ſit rea. 
It is to be collected alſo from the preamble of the ſtatute of James, 
which ſays, © /r that frauds and deceits, as new di tiſeaſes, daily 
„ increaſe among ſuch as live by buying and ſelling to the 
% hindrance of traffic and mutual commerce and to the general 
„hurt of the realm, by ſuch as wickedly and wilfully become 
* bankrupts, and for that the deſcription of a bankrupt in former 
+ ſtatutes is not ſo fully expreſſed &c, as is meet in fuch caſes 
* of deceit to prevent the deceitful actions of bankrupts, for 
* remedy” &c. The caſe of Hawkes v. Saunders (a) is allo 
conſonant to this interpretation; where it was holden that an 
order, by a trader who kept houſe, to his ſervant to deny him to 


Lg 


(e) Tr. 24 Geo, 3. B. R. Vid. Ceoke's Bank. L. 72. TEN 
8 T ; creditors 


"M IN THE THIRTY-EiGHTH YE AR OF GEORGE III. 


creditors was not ſufficient to conſtitute an act of bankruptcy, 
unleſs a creditor was actually denied. Now if the keeping houſe | 
with intent to delay creditors, which was manifeſt in that caſe, 
was not deemed an act of bankruptcy, unleſs a creditor were in 
fact delayed (a), there is no reaſon why the fat of actual 
delay ſhould conſtitute an aft of bankruptcy without a correſ- 
ponding intent, That caſe therefore cannot be ſupported unleſs 
the word or be conſtrued and. The contrary is indeed ſaid to 
have been decided in Moodier's caſe (3), where his going abroad 
on account of having killed his wife, whereby his creditors were 
in fact delayed, was holden to be an act of bankruptcy. But if 
that caſe be fairly conſidered, it does not neceſſarily go this length. 
Where a man goes abroad on account of ſome criminal a& which 


not during his life, and he makes no proviſion in a reaſonable 
time for the payment of his creditors or the carrying on of his 
buſineſs, although he might not have gone in the firſt inſtance 
with the expreſs view of delaying his creditors, yet ſuch an in- 
tent is neceſſarily to be inferred from his ſubſequent acts: he puts 
himſelf in a fituation which makes it impoſſible for him to carry 
on his buſineſs any longer. The ſame obſervation is applicable 


to the extent contended for on the other fide, as eftabliſhing the 
rule of conſtruction to be that the mere tact of departing from 
the dwelling houſe, if a creditor be thereby actually delayed, 
conſtitutes an act of bankruptey, although he had no ſuch intent, 
the greateſt inconvenience and miſchief will enſue. For then 
the moſt ſolvent and reſponſible trader may be made a bankrupt 


call in the mean time who is thereby in fact delayed. And it is 


he would be at his mercy ; for the ſame conſequence would enſue 


view of finding and ſatisfying his creditors. They alſo cited a 


0 See alſo 8 v. Moule, ante, 5 yol, (e) Raiks v. Poreau, Co. Bank, L. 73. 
575. I 4th Fd. | 
(5) Bull. V. P. 39, | 


Vol. VII. | oP be caſe 


muſt neceſſarily occaſion his abſence for a long time at leaſt, if 


if he chance to go out on buſineſs or amuſement, and a creditor 


no anſwer to ſay that he may leave a clerk to tranſact his buſi- 
nels and pay all demands upon him; for ſuppoſing every trader 
to have ſo confidential a ſervant, which cannot be expected, ſtill 


if the clerk were out of the way at the time; and this might 
equally happen though | the trader had gone out with the expreſs 
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to Porcau's caſe (c), who went abroad with a young woman 
whom he had ſeduced. If the doctrine of thoſe caſes be carried 
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52 „ CASES IN HILARY TERM 
2798, caſe of Alaridee v. Fat E. 34 G. 3. where on a motion for 1 a 
new trial, it appeared that an execution being put into the houſe 
; againſt of a Mrs. Wall a linen-draper at Bath by her brother who lived 
in London, ſhe immediately went to London in order to, prevail 
on him to withdraw it, leaving word where ſhe was gone: but 
her brother inſiſting on the execution, which was ſufficient to 
cover all her effects, ſhe never returned to Bath; the queſtion was, 
Whether her leaving Bath was an act of bankruptcy ; the Court, 
(Lord Mansfield, Mr. J. Willes, Mr. J. Aſbburſt, and Mr. J. 
Buller,) ſaid that it depended on the intention of Mrs. Wall, 
vrhen ſhe left her houſe at Bath, whether or not ſhe had com- 
mitted an act of bankruptcy, whether ſhe went with the 1 intention - 
of delaying or defeating her creditors. 
Chambre and Holroyd, in ſupport of the rite. contended. that 
both on the poſitive words of the ſtatute of James, and on the 
conſtruction which had always prevailed on this branch of it, the 
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facts here proved muſt be taken to be an act of bankruptcy. The 
plaintiff when he left Mancheſter for London ſhut up his ware- 
Houſe, left no perſon to tranſact his buſineſs, and never in fact 
carried it on afterwards, Therefore though, as the jury have found 
_ that his intent in going to London might not have been to delay 
his creditors, yet he could not but have known that they muſt 
have been delayed, and in fact they were ſo. The! inconvenience 
to the creditors under ſuch circumſtances is exactly the ſame, 
whatever be the intent of the bankrupt in departing from his 
houſe: and when it is conſidered that the primary object of the 
bankrupt laws is to make as juſt and as ſpeedy a diviſion as 
poſſible of the inſolvent trader's effects amongſt his creditors, 
there will appear to be a very ſubſtantial reaſon for the difference 
of the wording in the ſtatute of James and that of Elizabeth ; 
which very difference furniſhes a ſtrong argument that ſomething 
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more was intended in the ſtatute of James than had been ex- 
Preſſed in the former one. But however that may be, the words 
of the ſtatute of James are poſitive, that wherever a trader ſhall 


= 
. 


depart from his dwelling houſe to the intent or whereby his ere- 

ditors ſhall be delayed, it is an act of bankruptcy. It might be 

difficult in many caſes to prove the intent with which a man leaves 
his houſe; to obviate which the Legiſlature had recourſe to the 

more poſitive and certain evidence of the creditor having been 
in fact delayed to conſtitute the act of bankruptcy. And ſuch 

has always been the conſtruction put upon this branch of the act, 

| 13 5 . „ 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
in the caſe of Moodier, ſince followed -up by that of Raikes v. 
| Poreau, and Vernon v. Hanley (a). In the latter, one of the 


intention to delay her creditors, but whereby they were in fact 
delayed, was an act of bankruptcy? and Buller J. ſaid © the law 
upon this ſubject is eſtabliſhed by Woodier's caſe, which happened 
in 1739, and which has always been conſidered and acted upon as 
good law; and at this time without examining into the expe- 
dience of that deciſion, I ſhould be extremely averſe to overrule 
it.“ Many commiſſions of bankrupt and a conſiderable maſs of 
property depend on this conſtruction. It is ſaid however that this 
conſtruction will be attended with inconvenienees; but the in- 
conveniences are much greater the other way. Thoſe on the 
trader are ſuch as he may eaſily avoid by making due prepara- 
tion for the ſatisfaction of all demands to which he knows he is 
liable, or at leaſt by leaving word, when he removes from his 
houſe, where he is going, in order that the proceſs of the law 
may follow him ; for as to his merely walking out of his doors 
upon his neceſſary buſineſs or ordinary occaſions that cannot be 
nor ever was conſidered as a departing from his dwelling houſe. 
Such an act is explained by his return and carrying on his buſinels 
as uſual. So Keeping houſe means keeping it as againſt cre- 


ceſſary ingredient to conſtitute an act of bankruptcy within that de- 
ſcription in the ſtatute. There 18 alſo another reaſon to ſhew that 
this conſtruction is the more convenient one, becauſe the creditor 
can ſcarcely ever know with what intent a man goes away from his 
houſe; but the fact of his b eing delayed payment thereby is no- 


the ſtatute of James was to reduce to as great a certainty” as par 
fible what ſhould be deemed acts of bankruptcy. 

Lord Kenyon Ch. J. This is a queſtion of infinite impor- 
tance, and therefore 1 wiſhed that the parties would have con- 
ſented (5) to put it on the record, in order that it might be finally 


(a) London Sittings after Trin. 27. Gee. 3. 
Co. Bank. L. 95. 


Court expreſſed a wiſh that tbe parties | uf, | p 
would conſent to ſtate the facts of the caſe | | | 


queſtions was, Whether Mrs. Tyler's going abroad without any 


torious and eaſy to be ſubſtantiated; and a principal object of 


decided by the court of dernier reſort. If there had been no de- 


on a ſpecial verdict; but this was not agreed 
to on account of the ſmallneſs of the ſum 
(2) In the courſe of the argument the | in diſpute, and the ſituation of the plain- 
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ditors; and therefore the fact of a creditor being denied is a ne- 
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rupt in the old laws is called an offender : but it is a principle of 


ſtitute the crime; and by reading the word © and” for © or” in 


conſtruction of this act, every merchant in London might become 


gument (as was ſuppoſed at the bar) to ſay that the trader left 


ferent offence. We have been preſſed however with another 


acling his legal concerns. I would adopt any conſtruction of 


ſtrous conſequences as would manifeſtly enſue from the conſtruction 


CASES IN HILARY TERM 


Ann on this ſubject, I ſhould have thought very hte doubt 
could have been entertained on the conſtruction of the act of 
parliament. - Bankruptcy is conſidered as a crime, and the bank- 


natural . juſtice, and of our law, that actus non facit reum niſi 
mens ſit rea. The intent and the act muſt both concur to con- | 


the ſtatute of 1 Jac. I. c. 15., which is frequently done in the 
conſtruction of legal inſtruments where the ſenſe requires it, all 
difficulty will be removed. But according to the defendant's | 


a bankrupt before to-morrow morning. If the words of the 
ſtatute are to be taken in their literal ſenſe, any perſon who 
happens to go from home only for an hour, during which time. 
any creditor calls for payment, and is for that hour delayed, may 
become a bankrupt: and it would be no anſwer to ſuch an ar- 


word where he was gone, becauſe a creditor may have taken out 
a writ againſt him in one county, and if he were gone on the 
borders of the next county, ſuch creditor would in fact be de- 
layed, I do not with to impeach the authority of Moodier's caſe 
or of that of Railes v. Poreau, becauſe in both the parties went 
abroad under circumſtances that rendered it highly probable that 
they would not return to this country; one had committed murder, 
and the other was ameſnable to the laws of his country for a dif- 


caſe, that of Vernon v. Hankey, tried before Mr. J. Buller ] have 
the greateſt reſpect and reverence for the opinions of that learned 
Judge, but I rather think we have another opinion of his (a) to 
ſet againſt that delivered by him in Vernon v. Hankey, where he 
ſaid that the intention with which the party left his houſe was to 
decide the queſtion, and I think that was the better opinion, 
The Legiſlature never could have meant to extend criminality 
to a perſon who leaves his houſe only for the purpoſe of tranſ- 


the ſtatute that the words will bear in order to avoid ſuch mon- 


contended for by the detendant, | And as this verdict was taken 


ad In Aldridge v. Ireland, ſup. which Mr. 4, Loren read from his dur bock in the 
courſe of the argument. ” 
eh of the pune, ON 


3 | on 


IN THE THIRTY-EIGHTH YEAR OF e GEORGE Ul. 


on the ground that the plaintiff had not committed an act of 


e Lam not prepared to ſay that there. ought to be a 
new trial. 


in the different caſes on this ſubject, I think we ought to adopt 
that conſtruction which will be attended with the leaſt inconve- 
nience. The rule of conſtruction contended for by the defendant 
is a moſt. ſevere one: if that were to obtain, any trader who left 
his houſe with the intention of benefiting his creditors might be- 
come a bankrupt, if any one of his creditors were thereby de- 
layed even for an hour; that rule might affect che richeſt man 
in the kingdom. But if the word “ or” in the act be conſtrued 
to mean © and,” then the rule will . a reaſonable one. And 
this conſtruction ſeems conſonant to the deciſions on another part 


to be denied to his creditors, it has been decided that that is not 
an act of bankruptcy, unleſs in point of fact he be denied to a 
creditor. This ſhews that the intent and the act muſt concur in 
order to conſtitute an act of bankruptcy. 

GrosE J. In deciding this caſe we ought to conbder' the ſpirit 


thoſe perſons who did certain acts which ſhewed that they knew 
their creditors would be defeated or delayed, and thoſe who 
avoided their creditors either by keeping houſe or leaving their 
home with intent to delay the creditors. And this conſtruction 
of the act is not impeached either by Moodier's caſe or by that of 


creditors would neceſſarily be delayed by the ſteps they took. 


delay his creditors, the jury expreſsly found that he had no ſuch 
intention, nay that his intention was laudable, for it appeared that 
he went from home for the purpoſe of obtaining money to pre- 
vent his creditors being delayed. To fay that this was an act of 
bankruptcy, merely becauſe ſome of the plaintiff's creditors were 


are called upon to grant a new trial againſt the juſtice of the 
caſe. I do not mean to ſay that this is not a point of ſome dif- 

ficulty, and certainly it is a queſtion of great conſequence ; but 
As theſe parties are not equal to the expence of a ſpecial verdict, I 


A8HnvRsT |. As different opinions have been entertained 


of this ſtatute; for if a trader begin to keep houſe and give orders 


Raikes v. Poreau, for there the parties muſt have known that their 


But in this caſe ſo far from the plaintiff's having any intention to 


unintentionally delayed by an act intended for their benefit, would 
be a moſt ſevere determination, eſpecially in a caſe where we 


315 


1798. 
— 


FowLre 


againſt 
Papcer. 


as well as the letter of the a& of parliament on which this queſtion 7 
ariſes. The Legiflature in framing it ſeem to have had in view 


A ( 6 „ am 


CASES. IN HILARY TERM 


am not diſpoſed to grant a new trial, particularly when we cons 
N ſider that the queſtion will probably come back again here in 5 
pee the ſame ſhape, on a motion for a new trial.” 
*  LawRENCE J. If there had been no deciſion on this act of 
parliament, I ſhould have thought that the true way of con- 
ſtruing it would be to read © and” for the word © or,” and 
then all difficulty would have been avoided. But as ſome of the 
caſes ſeem to have proceeded on the ground that the ſtatute muſt 
be read in the alternative, and that a trader may become a bank- 
rupt by doing the acts there enumerated, if in point of fact his 
creditors be thereby delayed whatever may have been his inten- 
tion, it ſeems to me that this queſtion deſerves great conſideration. 
I think that Moodier's caſe and the caſe of Railes v. Poreau 
might have received. the ſame determination, though. on a dif- | 
ferent ground; for though it was not the immediate object of 
the parties in thoſe caſes to delay their creditors by going abroad, 
yet as that muſt be the neceſſary conſequence of ſuch an a, it 
would be evidence of their intending to delay or defeat their 
creditors, and ſo it would come within the conſtruction of the 
ſtatute now contended for by the plaintiff However thoſe caſes 
ſeem to have been determined on the ground that the fact of 
delay in conſequence of going abroad was ſufficient to conſtitute 
an act of bankruptcy ; and therefore I wiſhed that the queſtion 
might be put on the record. But it would anſwer no purpoſe to 
grant a new trial in this caſe, becauſe as the parties will not con- 
ſent to Have a ſpecial verdict probably the caſe will come to us 
again (as my Brother Grofe h has obſerved) in the ſame form. 
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On the next day Lord 3 Ch. J. ſaid that be had met 
with ſeveral authorities in ſupport of the opinion he had given in 
this caſe. In Maylin v. Eyloe, 2 Str. 809., it ſeems to have been 
taken for granted that the word „or“ in the ſtatute meant 
« and,” for the words of the ſtatute are thus printed, 6; departing 

from his houſe with intent and whereby his creditors may be 
defeated” &c, and they are printed in Italics. In Lingood v. 


(a) This queſtion was agitated in the caſe | conſidered it a caſe of great importance, 
of Hawkins and another aſſignees of We- | and of difficulty on account of the former 
«word a bankrupt v. Lukin, Tr. 36 Geo. 3. | decifions ; and the nonſuit in that caſe was 
B. R., where Lord Kenyon intimated a very | ſet aſide in order that on another trial the 
ſtrong opinion on the conſtruction of the | queſtion might be put on the record: but 
ſtat. 1 F. 1., fimiiar to that given by his | the caſe was never brought before the Court 


Jin! in this caſe, Thereſt of the Judges | again. 
Eade, 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 517 
Fade, 1 Alk. 196., Lord Hardwicke alſo thought (a) that, to con- 1798. 
ſtitute an act of bankruptcy by the trader's leaving his houſe, it Oe 
Was neceſſary that he ſhould go with intent to delay or defeat his eee 
creditors; for ſpeaking of the opinions of Lord Ch. J. Lee, and of : 

Lord Ch. J. Willes, given on two trials before them, he approved 
of the diſtinction taken by the latter, ſaying © he was very well 
warranted by the words of the ſtatute in the diſtinction he made 
between abſconding to avoid a debt, and abſconding to avoid a 
duty only.” And in 1 Bac. Abr. title © Bankrupt,” (A), which 
was written by Lord Ch. B. Gilbert, that great Judge ſpeaking of 
the ftat. 13 Eli. c. 7., and 1 Fac. 1. c. 15., ſaid the latter was 
merely a tranſcript of the former, with the following addition 
only, * or fraudulently procures his goods to be attached or 
ſequeſtered, or makes any fraudulent grant of his land &c, to the 


intent that his creditors 2 be 3 * be adjudged a 
bankrupt.“ | | | 


* 


(a) See alſo the caſe Ex parte Gulſton, 1 4th, 139, 193. 
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T defendant having been ſent out of the kingdom under the If a defend- 


t be ſent 
alien bill after a bail-bond was given but before the return out of the. 


of the writ, a motion was made on behalf of the bail that the eee 


biail-bond might be delivered up to be cancelled. mn 


has given a 
Garrow, who now ſhewed cauſe againſt that rule, ſaid that no bail-bondand 


; ED uh, TS a | 8 | before the re- 
motion could be made until bail above was put in, and that then torn of the 


C- « X | G . : h 
the motion ſhould only be to ſtay the proceedings; for that if 69% wi 


Court will 
the defendant were to be ſuffered to return to this country, the hag x inf 
bail ought to be reſponſible. | delivered up 


to be can- 


| Bayley in ſupport of the rule. The bail to the ſheriff cannot put celled. 
ia bail above; for the form of the recogniſance is that the perſon 

of the defendant is delivered over to the bail: but that is now 
become impoſſible by an act of the government under the alien bill, 

the defendant having been ſent out of the kingdom. Beſides if 

they could put in bail above, it would be a nugatory ſtep, ſince 

they might apply to the Court the next inſtant to enter an ex- 


oneretur on the bail- piece, and not merely to ſtay the proceedings. 
Merrick v. Vaucher, ante, 6 vol. 50. 


7 be Court were of this opinion, and made the 
5 Hulle abſolute. 
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Savarvay, 
Feb. 10th. 


In an action 


on the 34 6. 
3. c.23. for 


pirating a 


pattern for 
printing cal- 
lico, the 
omiſſion of 
an averment 
in the decla- 


ration “ that 
the day of 
Firſt publiſh 
ing the pat- 


tern was 
-printed at 
eachend of 


the piece of 


eallico,“ 
(which toge- 
ther with the 
name of the 
proprietor is 
required by 
that ſtatute, 
the monopely 
being limited 


for three 


months from 
the day of firſt 
publiſhing 

the pattern,) 


Was holden 
t-: be aided 


by verdict; it 
being ſtated 
in the de- 


claration that 


the defend- 
ants pirated 
the pattern 
cbithin the 
term of three 
months from 


the day of the 
firft publiſhing 
thereof, and 
auhile the 
plaintiffs were 


entitled to 


have tbe ſole 
right of print- 
ing the /ame 
c. 


had publiſhed and cauſed to be publiſhed the ſame, and had 
printed and cauſed to be printed the ſaid pattern upon divers, 
to wit, 10,000 pieces of callico, and had alſo printed and cauſed 


mence from the day of the firſt publiſhing thereof, to wit, at &c; 


of Great Britain called England, to wit, at London &c, without the 


ee and another againſt SMITH and others. 


N an action on the caſe for pirating a pattern for printing cal- 
lico, contrary to the proviſions of the 34 GC. 3. c. 23., the de- 
claration ſtated that the plaintiffs after 1 July 1794, and before 
the time of the committing the wrong thereinafter mentioned, had 
invented and deſigned and had become and were the proprietors 
of a certain new and original pattern for printing callicoes, and 


to be printed the names of the plaintiffs as the ſaid proprietors of 
the ſaid pattern at each end of each and every piece of callico ſo 
by them printed and cauſed to be printed as aforeſaid, according 
to the form of the ſtatute in that caſe made and provided, to wit 
at &c; by reaſon whereof, and by force of the ſtatute in ſuch 
caſe made and provided, the plaintiffs of right ought to have had 
and were entitled to the ſole right and liberty of printing and re- 
printing the ſaid pattern for the term of three months to com- 


nevertheleſs the defendants well knowing the premiſes, but diſ- 
regarding the ſtatute in that behalf made and provided, and con- 
triving to defraud the plaintiffs, and to deprive them of the 
profits ariſing from their ſaid invention, during the ſaid term of 
three months, afterwards, and after the 1ſt July 1794, and after 
the inventing and deſigning and printing and publiſhing of the 
ſaid pattern as aforeſaid, within the term of three months from 
the day of the firſt publiſhing thereof, and whilſt the ſaid plain- 
tiffs were fuch proprietors of the ſaid pattern as aforeſaid and were 
intitled to have the ſole right and liberty of printing and reprint- 
ing the ſame as aforeſaid, to wit, on 1ſt une 1797, within that part 


conſent in writing of the plaintiffs firſt had and obtained in that 
behalf, wrongfully unjuſtly and fraudulenily did print and cauſe 
to be printed the ſaid original pattern of the plaintiffs upon divers, 
to wit, 1000 pieces of callico, and the ſame pieces of callico, with 
the ſaid pattern ſo thereupon printed as aforeſaid, did then and 
there ſell and diſpoſe of without the conſent &c; contrary to the 
form of the ſtatute in that caſe made and provided, and thereby 
13 Ae 


IN THE THIRTY:EIGHTH YEAR OF GEORGE II. 
deprived the plaintiffs of the ſole right and liberty of printing 


and reprinting the ſaid pattern within the ſaid term of three 
months, which right and liberty they during all that time ought 


to have had and enjoyed; by reaſon whereof the plaintiffs during 
the ſaid term of three months loſt great part of the profits and 
advantage of their ſaid invention and deſign, te wit, at London, 
&. 4 

The 34 Geo. 3. c. 23., on which this action was founded, enacts 


That from and after the 1ſt July 1794 every perſon who ſhall | 


invent deſign and print, or cauſe to be invented &c, and become 
the proprietor of any new and original pattern for printing linens 


cottons &c. ſhall have the ſole right and liberty of printing and 


reprinting the ſame for three months, to commence from the day 


of the firſt publiſhing thereof, which ſhall be truly printed with 


the name of the printer or proprietors at each end of every 
ſuch piece of linen cotton” &c. And it then proceeds to give 
the action for infringing ſuch excluſive right within the time 
limited, | * 

After verdict for the plaintilk, it was moved to rel the zug 
ment becauſe there was no averment in the declaration that the 
day of the firſt publiſhing the pattern was printed at each end 
of the piece, which together with the name of the proprictor 1s 
expreſsly required by the ſtatute. 1 
Etrſtine, Garrow, Mood, and Lambe, ſhewed cauſe 1 the 


rule. iſt, This being an action againſt a wrong-doer, it was ſuf- 


ficient to ſtate generally that the plaintiff had a right to bring his 
action for the grievance complained of, without ſetting out the 
grounds of ſuch right; and the declaration would have been good 


if the other requiſite ſtated, viz. the name of the proprietors. 


being printed at each end of the piece, had been alſo omitted. 
The precedents of declarations upon the ſtatute of the 8 G. 2. 


c. 13. for pirating prints, (which contains the ſame proviſion as 


the act in queſtion, ] are in this general form. They only ſtate 
generally that the plaintiff during the term limited by the act was 
entitled to the excluſive right, and that the defendant invaded 
ſuch right within that period. But 2dly, at any rate the omiſ- 
ſion of the averment in queſtion, though it might have been bad 


on demurrer, yet is cured by the verdict. For it appears from the | 
Cale of Sayer 9. t. v. Dicey (a), that the plaintiff could not have 
recovered at the trial unleſs he had proved that the day of firſt 


(a) 3 Will. 6o. 


ö 6 R publiſhing 


 Macx- 


MUR DO 


519 
1 798. 6 


againſt 
SMITH. 


2 = a as _ 2 7 nos pgs ——— - FO 
1 4:7 — — * n ee . = ah 34 4 ge” _ — 22 —ũ— . — H— rr 93 3 — -_ 8 De 25 I 
1 - 7 - N — - a. — ey 72 < _ 2 — . 8 — — 2 Y 1 2 — y A As = 8 — 2 , TA A N - 9 — 
— 1 IS ts 2 . — . r P _ (at. K — 8 2 — g k 4 2 2 wy F Wop by '; ogy > — 2 — EST we oC INT > er . 1 2 <p" \ Kt Ts —_ 0 a ICY IAIN 
- * * 2 > * fy BE * 2 . 0 A 9 - - > a ge — een — 3 — 8 2 4 0 1 Rr a" — 8 — — — — g * ., : 5 — . . 2 x — Th p 4 
S a TI F 3 2 — — a 7 2 ” 0 5 * 8 — — * 3 —_ _— >. 3s r RS 3 or Ps — god 8 223 2 2 . 5 — — ne — 1 _ — A ear ore 2 — 4 Rh Þ l n OY Ba 
g x, 4 — op ng omg anon wr br ee oe. EC RN ↄ V ˙ • — I oC EEE T———ßͤ—ͤ), . — k 8 Vr eres En DAE SEE: f 2 * S oe ntl IMS TRIES 
— — — — — FW gs eo ou. We % 8 CET 2 3 . ELL 3 ere Se aA K — : > 3 "WM 2 2 8 e — e en ———— —ů — ©, $I IE 8 — I A por a j 2 N 
8 4 8 ok > "IE. I 3 SD Shree ts IN EY IX _— K 3 rA Toon wt En. G . — "A Js 1 —— 8 —— —-— og wn rf 92 er oo on ie 8 . » 4,5 AN 2 rr 5 " i - * — 
png 7 <2 ** S — 1 —— 1 Hon pln, —— — — 4 * K . = 2 EN 2 1 — . Ss wo A a en ro er — — By * 3 2 6 4 0 
. 4 pv rw ot 2 3 oa : 1 SS g — Loe 3 - —_— — 7 5 — —— £5 2 — — A 1 2 RET. 6 C - — 8 _ 1 
N 2 — ps — * . = Pigs + 88 . As b 0 — — 3 n — © Ii Roe er A rs R Nr LA I ͤͤ ———— “*r OL —— — - 5 
* — — ee} * 8 . ut» Gs 45 g 8 2 3 2 8 . . — nr > 2 A p K * n £ b \ 
j- £ 8 * 4 9 8 tes” — y — +: — r RES er x - ot 3 . —— ů˖ N ˖ et rr 2 r — ENS reg Ween - 9 - V 5 — 2 
3. : r 2 1 — as — ö ——— — — neee 227 ͤ ͤ ITT, % Fe. af Bro ĩ „0c 88 e * 5 4 2 ; . * — 
= : IR — bon EIT * n 2 ; RA i EG ES BE RI Sr — 2 WS, 8 — - 8 * " * 8 * — — po = 12? 


Lo — — 1 Rs 
: — — — 


. 
— — — 
: 22 — Fee 
— * 0 pen er oe” 
— I" ORE nu IE ERS — 
. . EC” ng 
- r — * 2 2 £ 2 
—— — - OW * 2 
— 2 — * „7 ry C 
— 23 ̃ —ů — — —— — — — 2 


= 


+99, 

M4 
MW 
Ki 

i. 
„ he 
, 


4 
0 
> > 
TY 
n 
1 
f 
5 
W || 
4+] 
N. 
1 
* 
4170 14 
; P 
* . 
* 5 
2 0 
IH 
4 


FRY 8 3 5 — < DIS nes > 2 - . F — * > — rn, Wa; — 
2 N erer — 2» I _— — ů — —— — — Ge * a p _— 2 0 - 2 2 
= 1 — 2 > . 2 ** v . * — a - — 
- — n 2 rr — 4 2 8 . . 2 — ——— —— 3 = 
— — „„ — # n ä —— > — rer... I g K P L F * = 
2 "ES WW ret Da n rr r . RB. Ly 4 ” * na N 1 0 — "FW" — >, . ets 5 2 or 2 _ o D 
— LI oth — : py ED. 4 " N 
por —— — ** ö ” A 
$ _ - 


Macks- 
MURDO 


againſt 


SMITH» 


not alleged that the defendant was a reſiant within the manor. 


a was printed on the piece: and ſufficient appears ap | 


piece of callico according to the form of the flatute, whereby and 


the day of finſt publiſhing thereof: and then the breach is afterwards 
Jication, contrary to the form of the ſtatute. Now none of the facts 
it had been proved at the trial that the day of the firſt publiſhing 
was marked on the callico in the manner preſcribed by the 


been given, without which the plaintiffs could not have recovered 


preſcriptive right of common there was no averment that the 
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5 


the face of this declaration to have made ſuch proof neceſſary at 
the trial. It is alleged that the plaintiffs had cauſed to be printed 
their names as proprietors of the pattern at each end of every 


by force of the act the plaintiffs were entitled to the ſole right of 
printing the pattern for the term of three months to commence from 


aſſigned within the term of three months from the firſt day of pub- 


alleged could be true, nor could any publication by the defendants 
within the time mentioned be againſt the form of the ſtatute, unleſs 


ſtatute. After verdict therefore ſuch proof muſt be taken to have 


in a caſe like the preſent, where it is not a defect of title apparent 
on the declaration, but a title imperfectly or defectively ſet out (a). 
And they cited the following caſes where ſuch defects were cured 
by verdict. Blackall v. Eale (b), where an impoſſible day was laid 

in the declaration. Prance v. Tringer (e), where in pleading a 


beaſts were levant and couchant. Wicker v. Nerris (d), where in 
an action to recover an amerciament in an inferior court, it was 


Cooke v. Pettit (e), where in debt on bond to fave a pariſh harm- 
leſs from keeping a baſtard child to which there was a plea of non 
damnificatus, and a replication that the plaintiffs paid 51, to keep 
the child &c; and it was not averred that the child was born in 
the pariſh. Bicker/laffe v. Purdue (%), where in debt for rent by 
an executor upon the demiſe of his teſtator the declaration only 
averred that the reverſion was in the teſtator without ſtating that 
it was a reverſion of an eſtate for years. Clarke v. King (g), 
where in a plea of preſcription for common in a que eſtate, it 
was not exprelsly alleged that the owners of the eſtate had been 
— entitled to the right of common. 


(a) Crowther v. Oldficld, Salk. 365. and (e) Cro. Fac. 44. 
2 Ld. Raym. 1225. Ruſhton v. Aſjinall, (4) Rep. Temp. Eardw. 116. 
Deugl. 683. and Eaſt v. Effington, Salk. (e) 2 Vi. 5. 
130. 8 J) 1 Sid. 218. 

(4) Carb. 389. 1 C) Ante, 3 vol. 147. 


IN THE THIRTY-EIGHTH. YEAR OF GEORGE 111. 

Taro, Gibbs, and F. Vaughan, contra, contended that this was 
mot merely matter defectively ſet out, but a defect of title itſelf 
neceſſary to ſupport the action; which defect it was admitted 


could not be aided by verdict. The neceſſity of requiring the date 


to be ſet out was ſtated by Lord Kenyon in Thompſon v. Symonds (a) 
upon a ſimilar act of parliament to be in order that the public 
may know the period of the monopoly. The true rule was laid 
dovn in Spieres v. Parker (ö), (which overruled Wicker v. Norris 


before cited,) that nothing is to be preſumed after verdict but what 


is expreſsly ſtated in the declaration, or what is neceſſarily int- 
plied from thoſe facts which are ſtated. Here, the allegation that 


the names of the proprietors were printed on the callico according 
to the form of the ſtatute does in no reſpect imply that the date of 


the publication was alſo printed there. The ſtatute requires both; 


and therefore an allegation that one only was done according to the 


ſtatute, though true, is no allegation that the other was done. 
The concluſion which follows in the declaration that by reaſon 


. _ - thereof and by force of the flatute, the right of action accrued, is 


| inconſequential and not warranted by the premiſes. And if the 
concluſion of the injury complained of being contrary to the form 


of the flatute would help the want of a ſpecific averment of thoſe | 


facts neceſſary to bring the party within the ſtatute, it would have 
been ſufficient in the caſe of Shieres v. Parker. But that is no aver- 
ment of any fact, but a concluſion of law, which the Court ought to 
ſee is well founded on thoſe facts which are ſtated on the record. 
Every declaration on a penal ſtatute muſt conclude contra formam 


fatuti ; but that will not ſupply the place of all other allegations. 


Nor is it to be inferred after verdict that it was proved at the trial 
that the date was printed on the callico, on the ſuppoſition that 
ſuch proof muſt have been given to entitle the plaintiffs to a 


_ verdict; for if the defendants had objected at the trial to the 
plaintiffs* not having proved this fact, the anſwer would have been 


that it was not neceſſary to prove more than is alleged in the 
declaration: and beſides, the objection, if well founded, is ap- 


parent on the face of the record. In all the caſes cited the facts 


generally averred neceſſarily included thoſe which ought to have 


been more technically or ſpecifically ſet forth, but without the proof 


of which no verdict could have been obtained. As in Prance 


v. Tri ringer (c), where a right of common was alleged in plead- - 


ing, though the levancy and couchancy was omitted to be averred; 


(a) Ante, 5 vol. 45, (2) Ante, 1 vel. 141. (c) ro. Tac. 44. 
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1798. but the latter was neceſſary to conſtitute the right of common 
1 which was generally alleged. With regard to the caſe of Sayer v. 
uu % Dicey (a), no argument can be derived from it in favour of the 
| 8 1957 plaintiffs; for it does not appear from the report of that caſe that 
the date of the firſt publiſhing of the print was not ſtated i in the 
declaration; and it ſeems more probable that it was alleged, 

other wiſe the queſtion there made could not have ariſen. 
Lord Kenyon Ch. J.. The queſtion now before us is not 
' whether or not this objection would have prevailed if the defendants 
had demurred to the declaration, but whether or not it be a good 
objection after verdict. It ſeems to be admitted that every fact 
neceſſary to be proved at the trial in order to ſupport the de- 
claration muſt now be taken to have been proved. Now the act 
of parliament, on which the action is brought, ſays that the 
inventor ſhall have the monopoly for three months to commence 
from the day of the publiſhing, which ſhall be truly printed with 
the name of the proprietor at each end. It is ſaid that, if the 
defendant at the trial had objected that the plaintiffs could not 
recover without proving that they had complied with both theſe 
requiſites of the act, the anſwer would have been that that was not 
the time to take advantage of the objection, becauſe it was an 
objection on the record: but I ought not to have given ſuch an 
anſwer; for as the declaration ſtates that within the term of three 
months from the firſt publiſhing, and while the plaintiffs were the 
LE _ - proprietors. and entitled to this monopoly, the defendants invaded 
| their right and did the act complained of, I ſhould have required 
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evidence of the terminus à quo to ſhew that the monopoly was 
veſted in the plaintiffs; and this fact could not have been aſcer- 
tained without proving that the date was printed at each end of the 
cloth. I ſhould not have directed the jury to give a verdict for 
the plaintiffs, unleſs ſuch proof were given; and in point of fact it 
was given. Perhaps it would have been better at firſt that every 
declaration ſhquld have contained each particular fact neceſſary to 
be proved: but when it is admitted in the argument that a verdi& 
will cure every defect of allegation, where in order to obtain a 
verdict the fact muſt have been proved, there is an end of the 
objection made here. I am clearly of opinion that it was neceſſary 
for the plaintiffs, who undertook to prove an invaſion of theit 
right during the exiſtence of this monopoly, to prove that they 
had printed the date on their cloth, otherwiſe Rap could not have 
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obtained a verdict; and conſequently that the verdict has res 17906. . 
this ſuppoſed defect, and that ns Judgment * not to be N 8 
arreſted. MURDO 
ASHHURST J. I am not 1 to reſtrain the PORT of E 
the ſtatutes of Jeofails, which are very beneficial ſtatutes; and I | 
think that this 3 is not ſo ſtrong a caſe as ſome of thoſe cited at the ; 
bar. | 1 9 8 | 
GROSE J. I agree with the rule eſtabliſhed i in ſome of the caſes, 
that nothing 1s to be preſumed after verdict but what is expreſsly 
ſtated in the declaration, or what is neceſſarily implied from thoſe 
facts which are ſtated. Then let us apply that rule to this caſe; 
it is averred in the declaration that the offence was committed while : 
the plaintiffs were entitled to the monopoly; ; now they could not 
have recovered unleſs they had proved not only that they were 
entitled but alſo the time when their monopoly began. 
LAWRENCE J. The. allegation in the declaration, that the 
defendant committed this offence within three months from the 
time when the plaintiffs firſt publiſhed and while they were the 
proprietors, is a concluſion of fact and not of law ; and that muſt 
have been proved at the trial, otherwiſe the plaintiffs could not 
have obtained a verdict. 5 1 
Rule diſcharged. 
ar t n Fo, 


/ 


In an action | 
on a policy of 
inſurance . 


HIS Was an action on a policy of inſurance on the captain's 


goods and private adventure, warranted American property, 
on board the ſhip Friends, at and from London to Vi ar gina. 


It was clearly proved at the trial that the property of the goods 


on goods 
warranted 
American on 


board a ſhip 


from London 
to Virginia, 
a ſentence of 
a foreign 
court, which 
after recit- 
ing that 
© foraſmuch 
© as the true 
* d-»ſtinarion 
“ of the veſ- 
cc ſel was for 
the Engliſh 
„ j{lands, 
© having 
been hired 


0 and loaded 
28 London, and having on board eighty barrels of gun powder, declares * ip and cargo a good 


* prize,” is not concluſive evidence againſt the warfanty of . becauſe the ſpecial grounds 
aſſigned for the ſentence do not Ne lead to ſuch a concluſion. 
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| (which were ſhipped purſuant to an order of council, then 
rendered neceſſary) was in the plaintiff; that he was an American; * 
that the ſhip, which was American built, and manned by American 
| failors, had been conſigned by her owners in Virginia to their cor- 
reſpondents in London with a cargo of merchandize, and was after- 
wards cleared out and failed from London upon the voyage inſured, 
having all neceſſary papers on board to evince that ſhe was an 
American ſhip, and that the real place of her deſtination: was 
Nor folk in Virginia, to which port ſhe belonged. That i in he 


courſe 


8: courſe of her voyage having met with very tempeſtuous weather, 
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and being much damaged, ſhe was obliged from diftrefs to bear 
away for the firſt port in the Yet Indies, in which courſe ſhe was 
captured by a French privateer and carried into Onadaloupe, 
where ſhe was condemned by ſentence of the Court there, expreſſed, 
as to the matter in judgment, in theſe terms; Seen by us, the 
Judges of the Court of Commerce, the papers which have 
& been here produced reſpeQing the capture of the brig Friends, 
Captain Thomas Calvert, made by the privateer La Legere, 
„ Captain A. T., and having heard on that ſubject the opinion 
« of citizen Serand commiſſary of the Executive Directory of 
«6 the ſaid court, and alſo heard the report, and conſidered the 
« whole; foraſinuch as the true deſtination of the ſaid veſſel 
% was for the Engliſh iſlands, having been hired and loaded at 
« London, and that there has been found on board her eighty 
* barrels of gunpowder (a); the Court declares the ſaid brig 
« Friends a good prise for the benefit of the captors, together 
*« with her tackle, e cargo, and generally all that belongs to 
« her,” &c. | 
The ſole queſtion was, Whether the ſentence of condemnation 
was concluſive evidence againſt the warranty of the goods being 
American property? A verdi& was taken for the plaintiff with 
liberty for the defendant to move to ſet it aſide and enter a 
nonſuit if the Court ſhould be of opinion that the ſentence was 
concluſive; which motion having been INE made, and a 
rule niſi obtained, 
Erſkine and Park ſhewed cauſe mu it. Admitting that 0 
ſentence of condemnation by a foreign Court of Admiralty was 
_ concluſive evidence of any fact on which ſuch ſentence was 
founded (5), admitting alſo that a ſentence of condemnation 
generally as lawful prize would be concluſive evidence againſt a : 
warranty of neutrality, according to Saloucci v. Woodmaſs (c), 
they contended that the ſentence in this caſe ſetting forth on the 
face of it the ſpecific grounds on which it proceeded did not con- 
clude or in any manner affect the queſtion of neutral property. 
For the judgment was not on the ground that the ſhip or cargo 
was not American, or that it was enemy's property, nor was the 
condemnation general as lawful prize : but three diſtin grounds 
(a) This: was part of the captain's ad- (3) See the caſes on this head collected 


venture, the reſt conſiſting of ſlops, porter, | in Park en In/urance 403, 8&c. iſt ed. 
cheeſe, and ſhip chandlery. % . R. Hil. 24 Geo. 3. Park. 413. 


are 


M THE THIRTY-EIGHTH YEAR ( OF GEORGE III. 


are ſtated in the ſentence as the avowed foundation of it; the 1. 


tination of the ſhip to the Engliſb iſlands, her having been laden at 


London, and her having a quantity of gunpowder on board; all of 


which may be true, and yet the ſhip and cargo may be American and 


entiled to the privileges of neutrality. The deſtination of the veſſel 


as adopted from neceſſity, her loading at London was on her return 
home; and her having gunpowder on board was no breach of the 
laws of neutral nations, the original deſtination being to a neutral 
ſtate; though it would not have varied the caſe if it had been 


originally intended for the Eugliſb iſlands, they not being in a Rate 
of ſiege at the time, and it not being ſhewn to be an infraction 
of any treaty ſubſiſting between France and America in that 
reſpect. This caſe therefore falls within the principle of Saloucci 


v. Johnſon (a), where it was holden that a ſentence of con- 
demnation of a ſhip ſtated to be neutral for refuſing to admit of a 


ſearch, and for not having a charter-party on board, being on the 


face of it manifeſtly unjuſt, contradictory, and not warranted by 
the laws of nations, was not concluſive againſt the aſſured. It 


was not even ſhewn in this caſe that by any French ordinance 


the grounds of condemnation ſtated could be juſtified ; though if 
there had been ſuch an one, as it would have been partial and 
unjuſt in itſelf, it would not, according to Mayne v. Walter (b), 


have been c concluſive againſt the warranty of the aſſured, no notice 


of any ſuch ordinance having been proved againſt him, and HY 


fore no fraudulent concealment from the underwriters. 
Gibbs and Marryat contra. This Court muſt preſume that 
the French court proceeded upon the law of nations, there being 


no treaty referred to, and no other ordinance to which the ſen- 


tence can relate. But the only ground on which the ſentence can 


be juſtified by the law of. nations is that the property was in fact 
Britiſh and not American; it is therefore concluſive of that fact, 


and no evidence ought to have been admitted in this caſe to 


controvert it. The previous facts which are recited in the ſentence 
are not per ſe grounds of condemnation, but they were evidence 


of the fact of the property being Britiſb if there were nothing elſe 
to contravene them. But whether the French court drew a pro- 
per concluſion of fact or not from the evidence before them can- 


not now be inquired into. The objection therefore goes to the 


admiſſibility of the evidence which raiſes the doubt in this caſe. 


(e) B. R. Trin, 25 Geo, 3. Park. 415. (6) B. R. F. TY 3. ib. 414. 
| | | 9 - The 
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 CarverT 


againſt 


BoviI . 


The adjudication of the veſſel and cargo being good prize is of 


It muſt be preſumed, faid Lord Mansfield, from the ſentence of 


was American and the goods the property of an American is 


to the caſes cited, which ſhew that to a certain degree this Court 


But when an attempt is made to pervert the juſtice of the caſe, it 


Guadaloupe has ſo determined on the fact of neutrality that we 


CASES IN HILARY TERM 


itſelf concluſive againſt the warranty of it's being American, i. e. 
neutral, property: it was ſo conſidered in Salbucci v. Woodmaſs (a). 


condemnation, as no other cauſe appears, that it proceeded on the 
ground of the property's belonging to an enemy. 80 here, as 
no other cauſe appears to which it can Juſtly be attributed, the 
ſame preſumption muſt be made. | 
Lord KEN VON Ch. J. That the juſtice and honeſty of the 
caſe are with the plaintiff is beyond all doubt; and that the ſhip 


equally clear : but it 1s contended that though in point of fact the 
goods were the property of an American, the ſentence of con- 
demnation precludes the plaintiff from aſſerting that fact. I yield 


will ſupport the proceedings in foreign courts by preſuming that 
their ſentences are juſt; and I will not make any exception at 
preſent of the proceedings of the French Courts of Admiralty, 


becomes neceſſary for us to ſee whether the deciſion of the Court at 


cannot examine into it. But it has been ſaid, as nothing can 
Juſtify the ſentence of the French Court of Admiralty but the fact 
that this was Britiſß property, we muſt conclude that they con- 
demned the ſhip and cargo on the ground that they were Britiſh 
property: but that is a concluſion againſt all the facts proved 
in the caſe. If indeed that court had ſtated in their ſentence that 
they condemned the goods becauſe they were Britih property, I | 
ſhould have conſidered myſelf bound by their ſentence, but they 
have aſſigned other reaſons for their adjudication; the expreſs 
grounds of the ſentence of condemnation are that the ſhip was 
deſtined for one of the Weſt India iſlands, that ſhe was hired and 
loaded at London, and that ſhe had a certain quantity of gunpowder 
on board, therefore they condemned her and her cargo as good 
prize. Then. it is impoſſible for us to conclude that the French 
court decided on the ground that this was Britiſb property, when 
all the evidence in the cauſe and the reaſons expreſsly given by 
them for their Judgment lead to a contrary concluſion, 
_ A$SHHURST J. declared himſelf of the ſame opinion. 


7 N LAWRENCE 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


- LAWRENCE J. (a) It is ſaid that whatever is adjudged by the 
ſentence of the foreign court is concluſive on the parties, however 
unjuſtly they may have decided: but it is ſufficient to ſay that 


in this caſe they have not decided that fact on which the defendant 


relies. Tf that court had condemned the goods becauſe they were 
the property of an enemy, that judgment would have been con- 
cluſive here: but, ſo far from the French court at Guadalou pe 
having decided that fact, they have expreſsly given other reaſons 
for their ſentence. The caſes alluded to in the argument ſeem to 
have eſtabliſhed this, that if we can colle& from the ſentence 
itſelf on what ground the foreign court decided, that is concluſive 
in any action brought in this country: but if it be ambiguous or 
it does not appear on the face of the ſentence on what ground they 


proceeded, then we may receive evidence to ſhew what were the 


grounds of the deciſion abroad. 
Per Curim _ „„ Rule diſcharged. 


(a) Mr. J. Groſe was gone to try cauſes at Guildhall before this caſe came on. 


The as againſt The Sheriff of Mipprxskx. 


TuS writ was eiae on the 18th of 8 laſt, when 
the ſheriff was ruled to return the writ; on the return of 

the writ the defendant was in the Fleet priſon in an action 
in C. B.; on the 28th of November he was removed from the 
Fleet by habeas corpus, and on the ſame day he was ſurrendered 
in diſcharge of his bail in this action and committed to the cuſtody 
of the marſhal, where he has been ever ſince; and on the next 
day, the 29th, the plaintiff was ſerved with a notice of the above 
ſurrender. Oa the 23d of November the ſheriff was ruled to bring 
in the body; on the 24th of November bail above was put in, 
though the time for putting in bail expired on the 22d; the rule 
for bringing in the body expired on the 28th of November, and 
on the 24th January a rule was granted directing an attachment 
to iſſue againſt the ſheriff for not bringing in the body. After- 
wards the defendant obtained a rule calling on the plaintiff to ſhew 


cauſe why that rule directing the attachment ſhould not be ſet 


aſide for irregularity ; againſt which 


Sellon ſhewed cauſe on a former day i in this term: iſt, The 
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Feb. 12th. 


rule of Court, Trin. 33 Geo. 3. (ante, 5 vol. 368. does not extend 
Vor. VII. e to 
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Tbe KING 


againſt 
The Sneriff 
of MobrLE- 
SEX. 


tice the bail could not render the defendant after a rule had been 
granted againſt the ſheriff to bring in the body before the bail had 
juſtified, orders that the bail may ſurrender the principal, notwith- 


fore the expiration of the day for bringing in the body. 2dly, The 
notice of the ſurrender is no part of the ſurrender itſelf, but is required 


| Pleas it is the eftabliſhed practice that though the rule to bring 


439., gives a deciſive anſwer to this obJeQtony which was al- 


on which the preſent rule is obtained is wrongly entitled “ The 


ante, 3 vol. 253. The affidavit ſhould have been entitled in the 
original cauſe, this not being a rule to ſet aſide an attachment, but 
to ſet aſi Hors the rule directing an attachment to iſſue.“ 


from the caſe of Hardwick v. Bluck, where the queſtion aroſe be- 


the ſheriff the time to put in bail does not expire until the time 
for bringing i in the body is paſſed. In R. v. the Sheriff of Eſſex, 


| further expence was incurred. The point in queſtion does not ap- 


CASES IN HILARY TERM _ 
to fuch a 2 as the preſent, where bail was irregularly pat in. The 
defendant not having put in bail in time, the bail that were put in 
in this caſe muſt be conſidered as no bail at all. -Hardwick'v. Bluck, 
ante, 297. adly, Though the ſurrender was made on the 28th of 
November, no notice was given of it to the plaintiff until the 


29th, and the ſurrender | is not valid until notice : but before ſuch 
notice was given the ſheriff was in contempt. 3dly, 'The affidavit 


King V. The Sheriff of Middle ſein” for until the attachment! iſſues 
the proceedings are on the civil ſide of the court, Wood v. Webb, 


Marryat in ſupport of the rule. 1ſt, This is diſtinguiſhable 


tween the plaintiff and the bail: but as between the plaintiff and 


H. 36 Geo. 3. B. R. the Court ſaid the contempt is not incurred 
by the ſheriff until the day on which the rule to bring in the body 
is paſſed; for the ſheriff has the whole of that day to render. 
The rule of Court alluded to, after reciting that by the then prac- 


ſtanding ſuch rule at any time before the expiration thereof, i. e. be- 


to be without delay for the purpoſe of preventing further expence: 
now here notice was given without delay, on the next day, and no 


pear to have been expreſsly decided in this Court, but in the Common 


in che body has expired, yet if the defendant juſtifies bail before 
the plaintiff moves for an attachment againſt the ſheriff, it is 
in time to prevent the attachment. Thorold v. Fiſher, 1 H. Bl, 
Rep. 9. 3dly, The caſe of R. v. The Sheriff of Middleſex, ante, 


lowed by the Court. hgh 5 
5 Cur. adv. vull. 


IN THE THIRTY-EIGHTH YEAR OF-GEORGE Ill. 


ASHHURST J. (a) now delivered the opinion of the Court. 
This motion was made on the conſtruction of the rule of Court, 
Trin. 33 Geo. 3. whether the ſheriff could put in bail, in order to 
comply with the rule for bringing i in the body, without juſtifying, 
and on the authority of Hardwick v. Bluck : the Maſter, on re- 
conſideration, thinks he was miſtaken (5) in that caſe in his report 
of the practice. And we think that the ſheriff is not obliged to 
| juſtify his bail, and that the rule of Court, Trin. 33 Geo. 3. ex- 
| tends to the caſe of the ſherift ; 
ſhould be made abſolute. . 

Rule abſolute. 


(5) The Court alſo denied the authority 
of Hardwick v. Bluck in another caſe in 


(a) Lord Kenyon Ch. J. was gone to 
Guildhall when this caſe was argued. | 
| 5 | | this term, Calow v. Dury, | 


PLEVDELLagainſt The Earl of DoxcussTeR. 


r an action on the caſe for diverting the plaintiff's water-courſe, 


a ſpecial one in the county of Dorſet ) gave a verdict for 3000 J; 
which this Court on a former day ſet aſide upon motion, as being 
exceſſive, and not warranted by the evidence; it being a mere 


ſomething whereby to meaſure the damages, namely, the deterior- 
ation of the property itſelf; and therefore not like caſes of per- 
ſonal 1 injuries, as actions for adultery, flander, &c. Though, they 
faid, that even in ſuch a caſe as the preſent, which was attended 
with ſeveral circumſtances of aggravation, they would not meaſure 
the damages which the jury had given in a nice balance ; but 
- making very liberal allowance in that reſpect, they were till 
bound to take care that the verdict ſhould not Feen exceed the 
damage proved. But on this day | 

The Court ſaid that having taken this matter into their conſider- 
ation ſince it was laſt mentioned in court, and having referred to 
ſeveral precedents, particularly one in Sty. 466. by which it ap- 


ant to a new trial upon the terms of the former verdict ſtanding 


but upon all future occaſions of the ſame kind. 


and therefore that this rule 


wherein the damages were laid at 5000 ., the jury (which was 


queſtion of property as ſtated on the record, where there was 


Peared to have been the practice in ſuch caſes to let in the defend- ib | 
- kriats 


as a ſecurity 1 in the mean time for the damages which might be 
given upon another trial, they thought the rule was founded in 
juſtice and convenience, and fit to be enforced not only upon this 
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verdict and granting a new trial was 


under the Lords' act in the uſuul form, but the note was not 


ſtamped; 


ſtamped, and diſcharged the defendant out af n 


go to the merits (a) of the caſe was not a plea within ſuch an 


ant's counſel aſſured the court that they thought. there was a ſub- 7 


CASES IN HILARY TERM, Bee. 


Upon thoſe terms therefore the rule for ſetting aſide the former Ee 


Made abſolute 


Carrow, Lens, Danipies, ad Wallafon, i in ſupport of the rule. 
"ney — Cibbe, and Praecd, int it. . 


PioMAN againſt Haynes. 


Tux defendant having been brought up to be Achieved, the. 
plaintiff gave him a note for the weekly payment of 35. 64. 


and the defendant moved to be diſcharged out of 
cuſtody becauſe the plaintiff had not given him a valid note. 
The Court were of opinion that ſuch a note ought to be 


Lens for the plaintiff. 
Manley for the defendant. 


BERRY againſt ANDERSON. 


1 Wane: defendant, being under an order to plead iſſuably, put in a 
demurrer aſſigning ſeveral cauſes of demurrer, notwithſtand- 

ing which the plaintiff ſigned judgment as for want of a plea. 
And a rule having been obtained calling on the plaintiff to ſhew 
cauſe why the judgment ſhould not be ſet aſide for irregularity, 
The Court (after argument) ſaid that a demurrer that did not 


order according to the practice of the Court. But as the defend- 


ſtantial ground of demurrer, 
The Court made the rule abſolute, on the defendant's under- 
taking to ſtrike out the ſpecial cauſes.of demurrer. 
Gibbs and Lanes in ſupport of the rule. 
Mingay againſt it, 


| (a) Vid. Stonehouſe v. 2 Say. Rep. Aſbton, 3 Barr. 1788.; and Wright v. Ruſ- 
$8; Dewey v. Sep, 2 Str. 1185; Gray v. el, 2 Bl. Rep. 923. | 
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IN THE 


Court of KIN G's BENCH, 


WR. 


Faſter Term, 


In the wurden Year of the Reign of Gronce Ul. 


Do on the Demiſe of CanDes and others again 
1 5 Sur. 


0 


TE HIS was an NP LRN for certain lands in Kirkby Malzeard 
in Yor#/hire, on a joint demiſe by H. Candler the younger 
Anna Bella Candler and Mary Candler, and alſo on the ſeparate 


demiſes of thoſe three perſons; and on the trial a ſpecial caſe was 


reſerved for the opinion of this Court. 
W. Aſcougb, being ſeiſed in fee of the premiſes | in queſtion, 
by his will duly executed, dated 1 7th June 177 iy, after giving to 
his wife an annuity to be iſſuing out of his freehold eſtate, deviſed 
the ſame as follows; © I hereby give and deviſe all my freehold 
meſſuages lands &c. (ſubject to the payment along with my per- 
ſonal eſtate of all my debts legacies and funeral expences) unto 
my daughter Mary Aſcough and the heirs of her body lawfully to 


be begotten for ever, as tenants in common and not as . 


tenants, and in caſe my ſaid daughter ſhall happen to die before / 


twenty-one, or without leaving iſſue on her body lawfully be- 


gotten, then I give and, deviſe all thoſe my ſaid freehold meſſuages 
Vor. VIE N 
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CASES IN EASTER TERM 


lands &c. to R. Aſcough his heirs and aſſigns for ever. 0 ' May 
 Aſcough having attained her age of twenty-one years intermartied 
with H. Candler, and they have iſſue three children, viz. Henry, ; 
Anna Bella, and Mary Candler, who are the leſſors of the plain- 


tiff, and were all living at the time of levying the fine and exe- 


cuting the feoffment hereinafter mentioned. In Trinity term 1796 
Ei. Candler and Mary his wife levied a fine ſur conuſance de droit 


come ceo &. f the premiſes in hueſtion; and by deed of feoff- 
ment dated the 1ſt of January 1797, with livery of ſeiſin 
thereon, conveyed the ſame and declared the uſes of the fine to 
the defendant F. Smith and his heirs for ever. 

The queſtions: reſerved: for the conſideration, of the Court are 


Whether Mary the wife of Henry Candler the elder took an eſtate 


tail in the premiſes above mentioned to be conveyed to the de- 
fendant, or an eſtate for life only ? and Whether the plaintiff + is 
entitled to recover on the demiſes above ſtated? 


Holroyd for the plaimtiff. The dt Mary Afrough 6 


wards Candler) only took an eſtate for life in the Premiſes in 


queſtion, with remainder to her children either i in fee or in tail, 


If the deviſe had only been to her and to the heirs of her body, 
there is no doubt but that ſhe would have taken an eſtate tail: 
but the words that immediately follow, “ as tenants in common 


and not as Joint. tenants, | ſhew that this was not the deviſor's 


intention ; for the children cannot take as tenants in common if 
the Ae takes an eſtate tail. In Doe d. Long v. Laming (a ), 
where gavelkind lands were deviſed to M. Read and to the heirs 
of his body lawfully to be begotten as well females as males, and 


to their heirs and aſſigns for ever, to be divided equally, ſhare and | 
' ſhare alike, as tenants in common and not as joint tenants, it was 


holden that the words © heirs of the body” were words of pur- 
chaſe and not of limitation, n true that! in that caſe words of 


limitation were engrafted on thoſe words; ; but that alone was not 
the ground of deciſion; for Lord Mansfield alſo relied. on the 


words * to be divided equally ſhare and ſhare alike as tenants in 


common and not as Joint tenants,“ as being inconſiſtent with the 
idea of the firſt taker having an. eftate tail. So in J iſle v. Gray (5). 
© heirs male of the body” were conſidered as words of purchaſe 
by reaſon of other words being ſuperadded to them, ſhewing ; that 
the parties did not intend to uſe the words 8 heirs of the body” 


in the ordinary ſenſe, The fame principle v was recogniſed | in the | 


a) 2 Burr. 1100. N | G41, 27 (5) 2 Lev. 223. 32 £13! 2 
e Cale 


IN I THE THIRTY-EIGHTH YEAR QF. GEORGE. nm. 


caſe of Allgood v Withers, : cited in 2 Burr. 1107. Again in 


Doe d. Davy v. Burnſall (a), where the deviſe was to M. Owhwick 


common, but in default of ſuch iſſue or being ſuch they ſhould 
al die under. twenty-one. without. leaving iſſue then over, it was 
holden that N. Owftwick: took, only a life eſtate. with remainder 
to her children in fee as purchaſers. Here in the deviſe over © if 
his daughter ſhould die before twenty-one or without leaving 


not intend that the deviſe over ſhould take effect if his daughter 
| could die under twenty-one leaving iſſue ; and according to Doe 8 = 
Davy. v. Burnſall, and a variety of other caſes, the word © or” 
in a will may be read © and” where the. intention of the deviſor 
requires ſuch a conſtruction. os ee lbs not any Os 
. Chambre contra was ſtopped by the 8 he > rein 8 
Lord Kenyon, Ch. J. It is a rule of conftruQion. ; in 0 
of this kind, ſettled by a variety. of, deciſions, but particularly. by 


in the Houſe of Lords, that where it appears in a will that. the 
teſtator had a general intention and allo a ſecondary intention, 
and they claſh, the latter muſt give way to the former. In that 
caſe beyond all doubt the teſtator meant that the firſt taker ſhould 
take only an eſtate for life, becauſe he ſaid fo in expreſs. terms: 
but as it appeared that this was inconſiſtent with his general 
intent, as expreſſed i in the ſubſequent parts of the will, it was de- 
termined both by this Court and by the Houſe of Lords that the 
firſt taker, (I. Hicks ) ſhould take an eſtate: tail in order to 
effectuate the deviſor's general intent, notwithſtanding t the words 
of the will were © to L. icks for and during the term of his 


which has been referred to, is diſtinguiſhable from the preſent ; 
for there were words of limitation, ſuperadded to the © heirs of 


I cannot do better than repeat what was ſaid by Mr. ]. Wilmot in 
Roe d. Dodfon v. Grew (c), where the words of the deviſe were 
« to G. Grew for life, and after his deceaſe to the uſe of the 
Mue male of his body lawfully to be begotten and the Heirs male 


then to G. Dadſon his heirs and aſſigns for ever ;* only premiling 


4e) Ante, 6 vol. 30. (8) 1 Barr, 33. (e 2 2 323. 


iſſue,” the word o muſt. be conſtrued “ and: the deviſor could 


that of Robinſon v. Robinſon (b) firſt in this Court and afterwards: 


natural life and 0 o longer.” The caſe of Doe d. Long v. Laming, | 


of the body of ſuch iſſue male, and for want of ſuch iſſue male 


9 55 0 chat 
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Doe dew.. 


and the iſſue of her body lawfully. to be begotten as tenants in Canvin 


againſt 
SMIT a. 


the body”. of the firſt taker. In giving my opinion on this caſe 
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an 2 24 KES IN EASTER TEAM THT In 


hat in this caſe the deviſe is 4 to his daughter . Afeoigh and che 5 
heirs of her body lawfully to be begotten for ever as tenants in | 


Caxopirx common and not as joint fetiants, and if his fad daughter mould 


apa nft 
Sr. 


iſſue of G. Grew.” 
18 ſupported by this caſe, which was in a great meaſure founded 


happen to die before terenty-olle or without leaving iſſue on her 
body then to R. Aſcongh his heirs and, aun for ever: OP! here are 
no words of limitation added to the eſtate given to the children 
(ſuppoſing they took as purchaſers) and yet the remainder over 
is not to take effect until there was à general failure of her iſſue, | 
ſo that thete muſt be an eſtate to comprehend all her children for 


ever. In that caſe Wilmot, J. ſaid (a) © The intention of the teſ- 


tator clearly was to give G. Greiv an eſtate for life only, but his 
intehtion alſo clearly was that all the ſous of G. Greco ſhodld take 
in ſucceſſion : both theſe intentions cannot take place; for if the 
deviſee G. Grew took only an eſtate for life, his ſons cbuld never 


have taken; and although it eventually happened that he Had no 


ſons, yet we muſt conſider this caſe as if he had had iffue. 
Therefore to enable the ſons of G. Grew to take, G. Grew muſt 
be adjudged to have been tenant in tail; for the teſtator's great 
intention moſt clearly was, that the lands ſhould never go over 
to the leſſor of the plaintiff 3 in remainder but upon a failure of 
The general propoſition that I ſtated at firſt 


on what had been before decided in the caſe of Robinſon v. Ro- 
binſon. I admit that in this caſe the teſtator intended that his 
daughter M. Aſcougb ſhould only take an eſtate for her Ife, and 
that her children ſhould take as purchaſers: but then he alfo in- 
tended that all the progeny of thoſe children ſhould take before 
any intereſt ſhould veſt in his more remote relations: : now the 
latter intention cannot be carried into effect unleſs M. 4ſtough 
takes an eſtate tail. In order therefore to give effect to the de- 
viſor's general intention, according to the fair conftruction of the 
will. M. Aſcougb muſt take an eſtate tail. 0 "0 


Per Curiam, Foſtes to che defendant 


(a) His Lordſhip read a manuſcript note. the m—_ in aa” PR . 
of chis Cale, þ but in ſubſtance it agreed with | 


' IN THE THIRTY-EIGHTH YEAR OF GEORGE 1II. 


LacaussADs again Were, | 


T. was an action of aſſumpſit on an agreement made on 

the 11th of Fanuary 1797, by which the defendant, in con- 
ſideration that the plaintiff had paid him 1007, agreed to pay 
the plaintiff 300 J. © if articles forming the baſis of a peace and 
ſigned by ſome official characters, by which hoſtilities would ceaſe 
and would not recommence, were not ſettled wy ioaj England 
and France on or before the 1 1th of September 1797.” The de- 
claration alſo contained the common money counts. On the trial 
at the We ftminſter ſittings before Ld. Kenyon Ch. J. it was ad- 
mitted that the wager was illegal, and that the plaintiff could not 
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ke ow 
Friday, | 
April 27th. 


If a ſum be 


depoſited 


u pon the 


event of an 
illegal wager, 
the loſer may 
recover back 
his depoſit 
after the 
event of the 
wager. 


recover on the ſpecial count: but by the direction of the learned 


Judge the plaintiff obtained a verdict for * 100, paid by him to 
the defendant, which 


Gibbs now moved to ſet aſide. He _ a diſtinction be- 
tween caſes of this ſort where the contract on which the wager 
turned was executed and where it was executory. 
that where a wager is illegal either party may recover back his 
depoſit ſo long as the contract remains executory, that is, be- 
fore the event happens which was to decide the wager; but he 
contended that after the happening of ſuch an event it was too 
late for the loſer to inſiſt on a return of his ſtake. According 
to the caſe of Lowry V. Bourdicu (a) he ſhould make. his option 
to reſcind the contract while it is executory ; otherwiſe he firſt 
takes the chance of the event happening i in his favour, and when 
that is decided againſt him he turns round and inſiſts on the 
legality of the contract. 


Part delicto, the rule applies that melior eſt conditio poſſidentis; 


and the plaintiff muſt recover by the ſtrength of his own title 


and not by the weakneſs of the defendant's. But 


He admitted 


In theſe caſes where the parties are in 


The Court refuſed the rule; ſaying that it was more conſonant 


to the principles of ſound policy and juſtice, that wherever money 
has been paid upon an illegal conſideration it may be recovered 
back again by the party who has thus improperly paid it, than by 
denying the remedy to give effect to the illegal contract. And 
they referred to a caſe determined at Niſi Prius before Grgſe J. 


which was afterwards brought before them upon a motion for a 
new trial (5) 


(a) Deugl. 467. See 
Flercher, ante, 3 vol. 266. 


Vol. VII. 


alſo Andree v. | (3) Vid, Cotton v. Tharlaxe, ante, 5 vol. 


405. 


* 6 X 


Rule refuſed. 
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When a fla- 
tute creates a 
penalty and 
ſays that one 
moiety ſhall 
be to the uſe 
of the king 
and the other 
to a common 


informer, the 


king may ſue 
for the whole 
unleſs a com- 
mon in for- 

mer has com- 
menced a qui 


tam ſuit for 


the penalty. 


An ſuch a 


caſe the king 
may recover 


the penalty 
by an infor- 
mation filed 


by the attor- 
ney general 


in this court. 


CASES IN EASTER TERM 


The Kino againſt Moro HyMBN. 
Pts was an Si or by the attorney . againſt the 
defendant for a penalty of 500. under the ſtatute 24 Geo. 3. 


A. 2. c. 47. , 32. which enacts that © If any perſon ſhall give 


offer or promiſe to give any bribe recompence or reward to or 
make any colluſive agreement with any officer of the navy cuf. 
toms or exciſe to do conceal or connive at any act whereby any 
of the proviſions made by this or any other act of parliament 
relative to his Majeſty's cuſtoms or exciſe may be evaded or 
broken, every ſuch perſon ſhall for each offence (whether the 
ſame offer propoſal promiſe or agreement be accepted or per- 
formed or not) forfeit the ſum of F004. The information alſo 
contained counts at common law for bribing the officer of the 
cuſtoms, 

The defendant having been it, a rake aroſe whether 


the king could ſue for the whole penalty (a), and if he could, 


whether it ſhould not be by a proſecution in the exchequer, and 
the matter ſtood over until this day. N 
The counſel for the proſecution now ated that there were 


many precedents in the Crown-office of ſimilar proceedings; that 
though in R. v. Clark and others (3), which was an information 


by the attorney-general for a penalty againſt the defendants for 
aſſaulting and reſiſting cuſtom-houſe othcers in the execution of 


their duty, on the ſtat. 8 Geo. 1. c. 18. / 25., ſeveral objections 
were taken in arreſt of judgment, this objection was not men- 
tioned, and judgment was given againſt the defendants; and that 
in Com. Dig. title © Information,” (A. 3), it is faid © Where a ſta- 
tute gives a penalty to the king and to him who will ſue for it, 7 
the king has not exhibitted an information any common informer 


may,” evidently implying that a common informer cannot ſue if 

the king has already exhibited an information for the penalty. 
The Court, being ſatisfied with theſe authorities, ordered the 

defendant to pay the whole penalty. 
Mingay, Law, Garrow, and Dangier for the crown. 
Erfeine for the defendant. 


(a) By the 38th ſe. of the ſtat. 24 Geo. 3. of ſuch perſon as ſhall inform proſecute or 


c. 47+ it is enacted that one moiety of the | ſue for the ſame; and that the penalties 


ſeveral penalties in the a& mentioned ſhall | may be ſued for in any of his Majeſty's 


be to the uſe of his Majeſty his heirs and | courts of record at Weſtminſter, 


fecceſſors, and the other moiety to the uſe } (56) Corp, 610, 


IN THE THIRTY+EIGHTH YEAR OF-GRORGE II. 337 

4000 
, 22 
4 Pinka and. Others Aſügner of Srzzs a — 77 K. 
jy 5 againſt MANNING. | A | 


T covantnt, ha declaration: ſtated that Steel on the ah of. In an aQtion 


of covenant 


Sept. 1792, before he became a bankrupt, by indenture de- for rent on 


miſed certain premiſes to the defendant for fifteen years at the ok by. 
yearly rent of 140/,, by virtue of which demiſe the defendant „ dhe fer, 
entered.; and the breach aſſigned was the non-payment of 700 . „ 
for five years rent due ſince the bankruptcy of Steel, cannot plead 


The defendant pleadrd (inter alia) that Steel before the making ber oi bet 
of the indenture in the declaration mentioned, to wit, on the 20th ir. 
of Sept, 1792, became a bankrupt and ſo continued until and at 
the time of the making of the indenture ; and that before and at 
the time of the making and ſealing thereof one J. Watſon (ſince 
deceaſed) and one T. Thornbill were ſeiſed in fee of the premiſes 
thereby alleged to have been demiſed to the defendant, and Thorn- 
hill is (tall ſeiſed thereof, and os Steel had not any rely right « or 
title in or to the ſame. 
To this plea there was a Sad dani! 
Eiles in ſupport of the demurrer. It is al a hat 
where a leaſe ig made by indenture the leſſee is eſtopped to plead 
that his leſſor nil habuit in tenementis. Lit. ſeck. 58.; Co. Lit. 
47. b. And if the leſſee be eſtopped to plead ſuch a plea in an 
action brought by his leſſor, he is equally eſtopped in an action 
brought by the aſſignees of the leſſor who is become a bankruptz 
for the aſſignees of a bankrupt ſtand preciſely in the ſame fitua= 
tion as the bankrupt did. And, as the eſtoppel appears on the 
record, the plea is bad on a general demurrer, Palmer \ v. an 
2 Ld. Raym. 1550. 
 Marryat eontrà. It _ not be diſputed but that bert a 
demiſe is by indenture the leſſee is eſtopped to ſay in anſwer to 
an action for rent brought by the leflor that his leſſor had no title: 
but this is an action not by the lefſor himſelf, but by his affiguees; | 
and the ſtat. 32 Hen, 8. c. 34. only gives an action to the aſſignee 
of the leſſor in caſes where the right to the eſtate paſſes: now 
here it is admitted by the demurrer that no right paſſed to the 
leſſee. This is not ſimply a plea that the leſſor had nothing in 
the premiſes, but it ſhews that the title was veſted in other per- 
ſons. And the defendant is not eſtopped to plead ſuch a plea; 
* „ for 
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Parker 


againſt 
Manxnxc, 


40 2 ASKS” IF N 8 TER TRHRNM 


for there can be no eſtoppel unleſs it is mutual and opere s 
both parties. If an infant or a feme covert demiſe by indenture 
the leſſee is not eſtopped to plead nil habuit in tenementis, becauſe 
the leſſor is not bound by ſuch a demiſe. So where the Crown | 


earn bp 
444 41 


grants by letters patent, as there is no eſtoppel againft the Crown, 


there cannot be any eſtoppel againſt the tenant. . Then: here, 46 
the aſſignees would not be eſtopped by this indenture, neither is 


the defendant. Eſtoppels only apply as between the parties them 


caſe are with the plaintiffs it is impoſſible to doubt. 


declaration; 


But, ſecondly, even if the plea cannot be ſupported, the 
plaintiffs cannot recover becauſe the declaration is too general. 
They ſhould have ſet out a title. It is a well known diſtinction 
in the inſtance of executors ſuing for rent; if they claim rent due 
in the teſtator's lifetime they need not ſet out any title, but if they 
ſue for rent aceruing due after the teſtator's death, they muſt. 
The ſame rule holds in the caſe of aſſignees. Noke v. Awder, 


ſelves. 


Cro. Eliz. 373. 436. As this is a demand for rent due Unce wy 


Gahnoaptoy of Steel, the aff ignees ſhould have ſhewn ta title. 

The Court thought there was no weight in the objection to the 
and that, if there were, dhe defendant ſhould: have 
demurred ſpecially. 

Giles in reply. This caſe is diſtinguiſhable POR that of Note 
v. Awder ; for there (as was obſerved in 2 Ld. Raym. 1553) it 
appeared on the face of the declaration that the plaintiff had no 
title: whereas here it does not appear on the declaration that the 
plaintiffs have no title. In actions of covenant for rent it is not 
neceſſary to ſet out a title in the leſſor; it is ſufficient to ſtate. wy 
demiſe and the covenant by the Jefilndnt; 

Lord KexnyoN, Ch. J. That the juſtice and WW of this 
The defend- 
ant, who has occupied the premiſes in queſtion for five years and 


taken all the Profits of the eſtate during that period, on being 
called upon for rent refuſes to pay, becauſe (he ſays) the leſſor had 


But is this the law? The caſes 
cited on behalf of the defendant do not prove that it is. If in- 
deed the defendant had been evicted, to be ſure he could not have 
been compelled to pay rent, and he might have pleaded that fact 
in anſwer to the plaintiff's demand. 


no right to confer a title on him. 


That, generally ſpeaking, an 


indenture operates by way of eſtoppel againſt the tenant, and pre- 


cludes him from controverting the title of his landlord, is proved 
by the paſſage referred to in Co. Lit. 47. b., and by a variety of 


other caſes. Then it is ſaid that eſtoppels muſt be mutual, that 


1 4 x unleſs 


. 
1 


IN 4 THETHIRTY-EIGHTH YEAR Of ©F0RGE m : 


unleſs they aſſect both parties they affect neither, and the i in- 1798. 
. 2:0 
ſtances of demiſes by infants and femes coverts have been ad- bn 
duced: but that ariſes from their imbecility, for they can do no againf 
Mannixc. 
act to eſtop themſelves. But what is this caſe? When the parties 
to this leaſe executed it, the one was taken to be the leflor, the 
other the leſſee; both of them executed the leaſe : now it is not 
pretended that there was not an incipient eſtoppel; if ſo, the 
eſtoppel mult continue as long as the privity of eſtate continues. 
And that deſtroys the foundation of the defendant's argument. 
Therefore on principles of law as well as of honeſty I am clearly 


of opinion that the plea is no anſwer to the N and chat 
the defendant is bound to pay the rent demanded. 


 ASHHURST J. The general rule is that a tenant cannot * 
| permitted. to controvert the title of his landlord ; and it is founded 
on good ſenſe; for ſo long as the leſſee continues to enjoy the 
land demiſed it would be unjuſt that he ſhould be permitted to 
deny the title under which he holds the poſſeſſion. But the rule 
is otherwiſe where the tenant is evicted. In this caſe the rights 
of the parties are the ſame as at firſt; for the aſſignees of the 
leſſor are to all intents and purpoſes conſidered in the ſame ſituation 
as the leſſor was before his bankruptcy; they ſucceed to all his 
rights, and are ſubject to all his equities. There is no reaſon 
why the eſtoppel, that operates as between the leſſor and the 
leſſee, ſhould not equally operate as between theſe parties. 
GROSE J. As far back as the time of Litileton we find it laid 
down as a rule that where the demiſe i is by indenture the tenant 1s 
eſtopped to plead nil habuit in tenementis. Then what is this 
caſe? It is alleged that the defendant has occupied this eſtate 
for five years, which is not denied ; and as there has been no 


eviction he ought to be en to lay that the leſſor. had no 
title. 


Per Curiam (a), Judgment for the glad 
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Where an 
© jectment 


was brought 


to recover 
poſſeſſion of 


lands ex- 


tended under 


an elegit up- 


on a judg- 


ment con- 


feſſed, which 


had been en- 
tered up up- 
n a warrant 
of attorney 
given for ſe- 


curing an an- 


nuity, it is 
too late for 


the grantor 
to object to 


the confider- 


ation of ſuch 


annuity upon 
-a ſummary 


application 


for ſtaying 


the proceed- 
ing afrer 
verdict in 


ſuch ej 2Q- 


ment, be- 
cauſe he had 
an opportu- 


-nity of mak- 
Ing his de- 
Fence to the 
action. 


4 ® 
+ 


CASES IN RASTER TERM "| 


Wrruv againff WooLLsy, 8 | wp: 


b hs was a rule calling en the plaintiff to ſhew cauſe why 

the bond executed by the defendant to the plaintiff for ſe- 
curing an annuity and the warrant -of attorney to confeſs judg- 
ment thereon, together with all ſubſequent proceedings on ſuch 
judgment, thould not be ſet aſide, and in the mean time all pro- 
ceedings upon an ejectment brought on the demiſe of the plaintiff 
for the recovery of the premiſes belonging to the ee on 
fuch judgment be ſtayed. 

It appeared from the affidavits that the memorial of the annuity, 
as required by the 17:Geo. 3. c. 26., ſtated the bond and warrant of 
attorney ; the former of which, reciting that the defendant ſtood 
indebted to the plaintiff on three ſeveral notes under the hand of 
the defendant then Payable, and bearing date reſpectively the 
1ſt Fanuary 1790, for principal and intereſt the ſum of 365 J. 35. 
and that the plaintiff in conſideration of the ſaid ſum ſo due had 
contracted with the defendant for the purchaſe of an annuity of = 


601. a year during the plaintiff* 8 life, and had on the ſame day 


delivered up the notes to be cancelled, was conditioned to pay 
the ſaid annuity by quarterly payments. It further appeared that 
the annuity, which was granted from the 26th March 1794, was 
paid up to the 26th December 1795 ; and there being one year's 
payment in arrear due the 26th December 1796, the plaintiff 


having firſt revived the Judgment by ſuing out two ſcire facias', 


ſued out execution upon that judgment in February 1797s and 


levied thereon. And there. being a further half year's annuity 


due, the plaintiff on 27th June 1797 ſued out an elegit, upon 


which an inquiſition was taken, and the jury having found the 


.defendant to be poſſeſſed of certain freehold lands in Middleſex, 
an ejectment was brought upon the demiſe of the plaintiff to 


recover poſſeſſion of the moiety which was extended, which ſuit | 
the defendant was let in to defend; and the plaintiff at the ſittings. 


after laſt Michaelmas term obtained a verdict, on which he has 


ſince entered up final judgment. The objections to the annuity 
on which the rule was obtained were that the confideration ap- 
peared to have been in notes, and not in money, as required by 
the 17 Geo. 3. c. 26. J 3., and that at any rate thoſe notes ought 
to have been ſet forth with the conſideration upon which they 
iſſued. 1 


Gibbs 


IN THE THIRTY-EIGHTH YEAR OF GEORGE In. 
' Gibbs and Marryat ſhewed cauſe againſt the rule. Whatever 


objection there might have been tothe grant of the annuity in the 


firſt inſtance the defendant has precluded himſelf by his laches 


from - taking advantage of it now, when the matter has paſſed in 


rem judicatam, according to the rule laid down in Buck v. Tyte (a). 
For he might either have availed himſelf of any objection to the 
judgment confeſſed by pleading to the ſcire facias for reviving 
that judgment, or he might have defended the ejectment brought 
to recover the lands extended under the elegit upon the ſame 
ground, to which ejectment he made himſelf a party. But 
he comes now too late after verdict, upon which judgment 
has ſince been entered. But there is no objection to the an- 


nuity itſelf. The conſideration of it was the giving up of three 


notes of hand to a certain amount which is ſtated to have been 
the conſideration for the annuity; and that is ſufficient under the 


act of parliament, It was not neceſſary to ſet the notes out in the 


memorial; the account being ſettled between the parties there 
then exiſted a liquidated debt, which i is a fuffieient money con- 
ſideration within the third elauſe of the act; for the word money 
1n that clauſe 1 is merely uſed in contradiſtinction to goodi, which 
are in their nature of uncertain value. And this appears by re- 
ference to the fourth elauſe, which ſuppoſes that the conſideration 
may be in notes, and provides that if they thall not be paid the 


annuity may be avoided upon application to the Court, As far 


as any opinion was intimated by the Court upon this queſtion 
in Shove v. Webb (0), it is in favour of this een though 
the Court there waved giving any expreſs opinion upon it. 

Erſkine and Mood contra were deſired by the Court to apply 

themſelves in the firſt inſtance to the previous objection. They 


contended that the act of parliament 17 Gee. 3. c. 26. was im- 


perative on the Court, to whom an application like the preſent 
was made, to ſtay the proceedings upon ſuch an objection being 
thewn to them as was ſufficient to vacate the grant of the annuity 
according to the proviſions of the act. And that this was not 


like a common caſe depending upon the, practice of the Court, 


which they had authority to regulate or diſpenſe with as beſt 
ſuited the ends of juſtice and the convenience of the ſuitors. The 
act itſelf does not ſpeeify any particular time within which the 


application muſt be made; it is ſufficient if it be made at any 
time before execution executed, i is, while the proceedings 


(a) Ante, 495. 


3) Ante, 1 vol. 732. 
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may 


1798. 
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1798. 
—— 


Wirny 
againſt 


WooLLEY, 


CASES IN FASTER TERM 


. may be ſtayed; and ſo far only FF the authority of _ v. 


Tyte extend. As to the proceedings on the two ſeire facias', 0 
which paſſed by ſurpriſe according to a practice not very com- 
mendable, the Court would not impute laches to the defendant 
for not coming in to defend himſelf then. (Lord Kenyon ſaid he 
laid no ſtreſs on that part of the caſe.) Then as to the ejectment, 
it is true the defendant might have raiſed the objection ſooner ; 
but he did apply immediately after the verdict and before judg- 


ment, though that has been improperly ſigned pending this rule. 


And tbis being a remedial ſtatute, the Court will not hold parties 


to the ſame ſtrictneſs in point of time in making their objection 
in the firſt inſtance, as they do upon motions for ſetting aſide 


proceedings for mere irregularity. In the caſe of Buck v. Tyte 
the merits had once before been canvaſſed upon a ſummary appli- 


cation to the Court, though the particular objection, had not then 
occurred; and the Court conſidered the matter as having paſſed 
ain rem judicatam. Beſides no injury can acerue to the plaintiff 
from the objection not haviag been made before; becauſe the 


Court may ſet aſide the judgment upon the terms of the defend- 


ant's paying the coſts which have been unneceſſarily incurred 1 


his neglect. 

Lord Kenyon C. J. No ſufficient anſwer has been given to 
the objection, which prevailed in the caſe of Buck v. Tyte, that 
this application ought to have been made ſooner. It is a caſe of 
conſiderable vexation to the plaintiff. The judgment by confeſſion 
in the firſt inſtance, which was by way of ſecurity, concludes 
nothing between the parties; ſo far they were acting together, and 
the defendant was afterwards at liberty to impeach the tranſaction. 


But as ſoon as the proceedings became adverſe, then the defendant 
ought to have made his ſtand. I do not mean to ſay that his not 


doing ſo then operates as a legal eſtoppel to him afterwards: but 
if unexplained it is a reaſonable ground for the Court to act upon 
in refuſing to entertain a ſummary juriſdiction upon his complaint. 


1 am ready to admit the defendant's excuſe for not appearing to 


the ſcire facias' and conteſting the matter then. The practice of 
two ſcire facias' being equivalent to a ſcire feci is not 10 com- 
mendable as to hold a party bound by ſuch a proceeding in this 
caſe : but no reaſon has been aſſigned why the defendant did not 

make his ſtand upon the ejectment. It is enough to ſay that he 


has been n of great laches in not doing ſo, without exactly 
drawing | 


IN THE nV. Eo YEAR OF GEORGE III. 


drawing the line how ſoon he ought to have applied to this Court. 
We ought not to ſuffer a party to go on in a courſe of fruitleſs 
litigation to the great expence and vexation of his opponent : : 
but where there is an objection to the proceeding i in limine n 
-ought to apply in a reaſonable time to ſtay the proceedings. The 
ground of our deciſion in this caſe is the acquieſcence of the de- 
fendant under a judicial proceeding. Our diſcretion ſhould be 
governed as much as poſſible in inſtances of this kind by analogy 
to proceedings im other caſes. The other queſtion which has been 
brought forward I leave untouched as to the rule which ought to 
be pronounced in this caſe; though the inclination of my opinion 
is that the legiſlature, in requiring that the conſideration of an an- 
nuity ſhould be in money only, meant money in contradiſtinction 
to goods, and that they conſidered any liquidated ſum due the 
ſame as monies numbered (a). However it will be ſufficient to 
conſider this queſtion when it comes in judgment. 
ASHHURST J. and GroSE J. aſſenting, 


Rule diſcharged. 


la) Vide Kelſe v. Anbraſſe, polt. 


The KINd on the Ne of W. Coarrs Fo 
The WarDENS: of the Coorss Courany of Nzw- 
CASTLE UPON T'yNE. OS 


HIS RP” came velore the Court on a return to a mandamus. 

The writ recited that the town of Newcaſtle was an ancient 
town, and the inhabitants and burgeſſes an immemorial corpo- 
ration. That from time whereof &c. there have been divers an- 
cient companies fellowſhips or fraternities of the freemen of the 
town. That from time whereof &c. every perſon who has ſerved 
an apprenticeſhip of ſeven years under indentures of apprentice= 
ſhip to a free burgeſs of the town, ſuch free burgeſs being a free 
meeting brother and member of any of the companies &c, whoſe 
indentures of apprenticeſhip have been inrolled in the books of 
ſuch company, and who was not diſqualified by law from being 
made a freeman of the town, has been entitled and ought to be 


admitted a freeman or burgeſs of the town and to be a free meet- 


a fies burgeſs &c. 75 indentures of pres ee and whoſe indentures have been inrolled, are en- 
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Wirur 


againſt 


WooLLEY, 


A bye-law 
made by a 
company in 
a corporation 
to reſtrain 
the number 
of appren- 
tices to be 


taken by any 


of the mem- 
bers 1s void, 
In a manda- 
mus to a 

com pany to 
compel them 
to inrol in- 
dentures of 
apprentice- 
ſhip, it 18 
ſufficient to 
ſtate gene- 
rally that 
thoſe who 
have ſerved 


titled to be admitted to their freedom, that A. B. had ſerved &c, that his iodentures ought to have 
been inrolled on being tendered &c, and that they were teadered for that purpoſe, but that the defend- 


ants refuſed to inrol them &c. 


Vor. VII. oo — fiat 


r 1 1 - 
4 it A — 4 3 : p : IE 
5 5 j a 1 
d n e 
—— - \ 8 8 — 
— err . e 


"% * * 
jo! 2 P — — — 
= - - _ — - L — 
3 F 
— r 5 


544 


1798. 
—— 
The Kins 
againſt 
The Coo- 
ERS Co. 
Newcas- 
71. E. 


— 8 

* = op 7 EY 

= — —p — "x: ads 4 > 4 * . 8 — 

er —— ge ERASE; 2 r 8 K 

. 7 * * 0 — 8 * 4 " n * — — e — 
* * * 2 * 2 — - > — 5 « * 2 . —_— _— E: -4 7 — — 4 1 n 1 — 2 

> — fu —— * — 1 VA; —_ * Y 2 * = wa da e = 


— — xe 
— EE 
FEES", CITE 


— 
a 


. 


3 Ws. 
— — 
4 I "hy" 
— 
— — 


* Go nn [ITS ES . = A 
— . r 8 CE rip ante = BS, 


| : - b _ IE ap REES I. 3 
TA 2 — N <A” — Os - 7 <\ = I . F 3 — — I — 9 
N * 3 * FOI - * 5 - 2 r r r I 7 > 
1 - = hy 1 2 0 — Ar =" = ky © 2 3 
k 9 4 RY 2 — 3 hs N 5 8 5 8 r — 
wa nd FEY * * 2 — : Re a _ — — 8 — 2 2 IT re : 7 3 2 2 
b * 2 * A — 7 q ve — "A * 5 - A EDD 5 — . * xo © 
—— — ER Ex. — — a . — = — — 7 wh — — "> — 1 S nent ye ng > 
— r 2 nor —_— — < —— — ih Sar toe es . v — es 2 Ty; He: x wy — 8 — . n 
ow 9 - — . 2 wy rt 2 2 8 2 0 8 1 4 — Fen — — = oc Te oe IRE £4 „ 
5 — OE IE — 2 2. r — - — 2 De SIT OG 2 2 r ” & - * — —.— 
* — * err — r _—_ * — Wer r = < = 4 7 "Ss 2 I TY — N — — — 
* K+ K Oy . 2 r 3 Es . a9) = ng > mother <4 = RS Ra — = wr 5 
8 Fc r 75 8 oy 1 — * On 8 5 7 7 ey N oh e 8 
. Xs > * ( w4 3 2 _y 2 - ergy Ws Þy iy 
* * > > 4 = — 
8 - K 
— © — . * —_—_ - > A —_— oath — ry 
— 8 e N 8 TD = F - - 
I "1 b 2 = 4 l ——— = 
. — * — * we * 
1 — 5 N. 
8 — * ; my 0 
„„ : BY EP Bonn 22 
— — 3 : = 
— 


IR 

2 N "a . 

—.. ITS 
ey. — — 


r 
— — 


— — — — 
. 1 
2 — — 
3 — 
— «> _— * - —— — 
7 I Ie 


— — — — 2 
— — 
av . 
N IIIa Y-: 
2 — * — = — Pu” "2 
ah — — — yes 


TT 
: 2 K 
r OR. fe 
K CE — . . 8 3 
2 8 » 1 mn Ds 
bi IDO IT A IS RAE IRE : 
2 — 42 AS rt * 


— 
. o =y 
« 


A 
= 


— — 


49 b 
$: 1: 
CIT 
N.; I 
1 
„ 

J 14 . 9 N 
K Wi 
Bad HY 
ehen 
* 1 

11 $ 
1 

o 1897 

F 1581 


K 28 4 _ N 
1 % 9 "7 * 7 * . * ” K 9 * A 
_ * " 4 2 * Wu 1 - 4 
F 1 - OT 
- = N at. 5 9 „ * * = A. I , * "on? 
7 o . . 1 * » * 
8 b * 1 9 1 c 


& 
; { 


CASES IN EAS TER "TERM: _.. 


y £4 


ing 1 of the company. That the company of 1 or 
Coopers Pulleymakers Turners and Ropemakers has been imme» 
morially one of the faid companies. That one J. Oxnard on 
the 27th of December 1794 was by indentures bound apprentice 
to W. Coates (Coates then being a free burgeſs of the town and a 
free meeting brother and member of the ſaid company and duly 
entitled to take ſuch apprentice) for ſeven years ; that the ſaid 
indentures ought upon being tendered to the wardens of the ſaid 
company to have been inrolled &c. and that the faid indentures 


were tendered by Coates to the defendants i in order that they 


might be inrolled in the books of the ſaid company, but that the 


defendants refuſed &c. It then commanded the defendants to 


* 


inroll the ſaid indentures &c. 
To this writ of mandamus the defendants returned that the 


company of Coopers was from time immemorial until the making 
of the ordinance after mentioned an ancient company, and that 
the company of Pulley makers Turners and Ropemakers was alſo 


from time immemorial until the ſaid ordinance another ancient 


company. That by an ordinance made in the 17th of Eliz. the 


mayor aldermen and ſheriff of the town (naming them,) being 


lawfully authoriſed ſo to do, ordained that the ſaid company of 
Coopers ſhould be a corporation; and as much as in them lay 
granted to the ſaid company power to make acts and lawful 


decrees for the well and quiet government of themſelves; and as 
much as in them lay alſo ordered that it ſhould be lawful for the 


| ſaid company to receive accept and join to the ſame company the 


company of Pulleymakers Turners and Ropemakers, and to make 
one company for ever GC. That the ſaid mayor aldermen and 
ſheriff by the ſaid ordinance alſo ordered that “ none of the ſaid 


« companies of Coopers Pulleymakers Turners or Ropemakers 


« ſhould take any apprentice but one in four years (except ſuch 
„ apprentice ſhould die); and if any of the ſaid brethren having 
« children of their own, then it ſhould be lawful to any free mem- 
&« her or brother of the ſaid companies to take ſuch children and 
©® to put them or any of them to work with himſelf at all times 


« ag occalion ſhould ſerve.” That that ordinance was duly ac- 


cepted by the company of Coopers and alſo by the ſaid company 


of bpulley akers &c, and the ſaid companies being joined together 
by virtue of the aid ordinance have from thence hitherto been 
one ompany. That by a bye-law of the ſaid company, made in 


June 1730. in purſuance of the ſaid ordinance, it was ordered 
8 that 


a 
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« that every brother for each apprentice he ſhould take after the 
| firſt apprentice ſhould pay to the ſaid fellowſhip 101., provided 
ſuch apprentice ſhould be bound within the ſpace of four years 
from the time of ſuch firſt apprentice being bound, but if the 
ſecond apprentice ſhould not be bound until the firſt ſhould have 
ſerved four years, then the brother taking ſuch apprentice ſhould 
pay 54. only to the faid fellowſhip.” That W. Coates on the 3d 
of June 1793 by indentures duly inrolled &c. took one W. Wi lfon 


was ſo bound - apprentice to Coates and alſo when Oxnard's in- 


when Oxnard was ſo bound Wilſon had not ſerved four years of 
his apprenticeſhip. And that Coates did not nor did any perſon 
on Oxnard's behalf at the time of tendering Oxnard's indentures 
pay the ſum of 101. to the ſaid company in the bye-law men- 


indentures &c. | 355 
Chambre, for the proſecutor, took ſeveral objections to the 


laws are unreaſonable on the face of them, becauſe made in re- 
ſtraint of trade. They are alſo in derogation of the general law 
of the kingdom; for by the ſtat. 5 Elig. c. 4. / 30. it is enacted 
that it ſhall be lawful for any perſon exerciſing certain trades 
therein mentioned (of which that of a cooper is one) whereſoever 
he ſhall inhabit to receive the ſon of any perſon as an apprentice 
&c, albeit the father or mother of any ſuch apprentice have not 


man is not to the contrary every perſon who has ſerved an ap- 
prenticeſhip of ſeven years under indentures to a free burgeſs of 
the town, ſuch free burgeſs being a member of any of the com- 


ration. The laſt bye-law is alſo againſt the ſtat. 22 Hen. 8. c. 4., 


the entry of any apprentice into their -fellowſhip above the ſum 
of 25, 64.: whereas this bye-law requires the ſum of 10/, to be 


ER Co, 


as an apprentice for ſeven years, who was living when Oxnard - 


dentures were tendered to the defendants for inrolment. That 


tioned. For which reaſons the defendants cannot inrol the ſaid 


return. Firſt, the bye-laws ſtated in the return are void; Se- 
condly, if good, the defendants have not ſhewn that this is a caſe 
within the firſt bye-law made in the 17th Ez. Firſt; the bye- 


any lands tenements or hereditaments &c. They alſo materially 
affect the conſtitution of the corporation of Newca/tle ; for it is 
ſtated in the mandamus that from time whereof the memory of 


panies, is entitled to the freedom of the corporation. 80 that 
theſe bye- laws are an infringement on the freedom of the corpo- 


which enacts that no maſter wardens or fellowſhip of crafts &c. 
ſhall take of any apprentice or of any other perſon or perſons for 


5 ” paid 


NzwcCas- 
TIR. 


CASES IN EASTER TERM 


1798. paid if the maſter had within four years before the taking of an 
Tre Kina àpprentice taken any other apprentice, or 5 J. if the ſecond ap- 


pai prentice be taken after four years from the time of the maſter 
The Coo- 


yezs Co. taking the firſt apprentice. Beſides, even if the laſt bye-law were 
3 good, it affords no reaſon for refuſing to inrol the indentures; 
becauſe that would be to puniſh the apprentice for the default of 
the maſter. Though the maſter may be liable to pay the penalty 
of 10 l., yet the apprentice is entitled to have his indentures in- 
rolled. Secondly; ſuppoſing the corporation had authority to 
make the ordinance in the 17th Z/is., it does not appear that this 
caſe comes within it. By that it is ordained that none of the 
companies of Coopers &c. ſhould take any apprentice but one in 
four years; and if any of the brethren have children of their 
own then it ſhould be lawful to any of the ſaid companies to take 
ſuch children &c. Now it is not ſtated in the return that Oxnard 
was not a ſon of one of the freemen; and if he were, he comes 
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within the exception. The return therefore ſhould have nega- 

| tived his coming within this exception. In R. v. The Mayor &c. 
= Y of Abingdon (a) the Chief Juſtice ſaid “ The law requires the moſt 
exact certainty in theſe caſes, becauſe the party cannot traverſe or 
interplead ; and it is not enough to offer a matter ſo that the party 

may be able to falſify it in an action, but the matter muſt be ſo 

alleged that the Court may be able to Judge of it and determine 

whether it be a ſufficient cauſe or not.” A return to a mandamus 
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muſt be preciſe and certain to every intent, becauſe in this mode 
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of proceeding the Proſecutor has no opportunity of replying as he 


. 


has in a plea in bar. 
Marryat contri. Firſt; the bye-law made in June 1786 is f 
neither unreaſonable nor againſt the ſtat. 22 Hen. 8. It is a mere 
| regulation of the trade, and is founded on the ordinance by which 
the company itſelf was conſtituted, and to which therefore none 
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of the members of the company can be permitted to object. By 
that ordinance, which is binding on all the members of the com- 


pany, becauſe the company itlelf was incorporated by. it, no 
maſter could take a ſecond apprentice within four years after 
taking the firſt, unleſs the ſecond apprentice were the ſon of a 
freeman: but this bye-law is more favorable to the trade, becauſe 
it enables the maſter to take a ſecond apprentice within that period 
on payment of a ſum of money. And the ſtat. 22 Hen. 8. was 
made with a different view; it merely prevents the taking of 2 
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IN THE THIRTY-BIGHTH YEAR OF GEORGE III. 


larger fee than that muntioned' in the act for making the entry of 
inrolment, as a fee of office: but this bye-law was made to be- 
nefit the company of which this perſon wiſhes to become a mem- 
ber. But even if the bye-law made in 1786 be void, ſtill the 
proſecutor is not entitled to a peremptory mandamus, for then 
the ordinance made in the 17th Elix. remains in force; and O 
nard, having been taken as an apprentice within four years after 
Milſon's apprenticeſhip, is not a legal apprentice, ſince that ordi- 


within four years, except in certain caſes, of which claſs this is not 
one. This therefore is a claim contrary to the original conſtitu- 


But, ſecondly, whatever judgment the Court might form on the 
return to this mandamus, the writ itſelf is defective in ſeveral 
particulars. It is too general, in not ſtating how the obligation 


prenticeſhip ariſes. It merely alleges that they ought to inrol the 
indentures, without ſhewing how that duty ariſes. Nor does it 
ſtate that there is any ſuch lawful officer of the company as 
free-meeting brother. 


was conſtituted by the ordinance made in the reign of Elizabeth ; 


by that ordinance, have exiſted immemorially; and therefore it does 
not follow, becauſe the proſecutor objects to the bye-law made in 


been given to the ſecond objection, that the exception in the or- 
dinance is not negatived in the return. With regard to the ob- 
jection taken to the writ, it may be obſerved that writs of man- 
damus to admit a perſon into a corporation or to inrol indentures 
of apprenticeſhip are always drawn in general terms like the pre- 
ſent; and therefore the form ot this writ is warranted by uni- 
_— practice. | 
Lord Kenyon, Ch. J. I believe that this writ is 1 1 in the 
uſual form, and I ſee no objection to it. If the defendants could 


have the indentures inrolled, they ſhould have ſhewn it. But 
this return is bad from the beginning to the end. To one objec- 


The 33 


nance abſolutely prohibits the maſter taking a ſecond apprentice 


tion of that company of which he ſeeks to become a member. 


on the wardens of this company to inrol the indentures of ap- 


Chambre in reply. There is a a fle in 8 that the company 5 


for it appears by the writ that the companies, though conſolidated 


1786 or to the ordinance made in the 17th Elix., that he objects 
to the conſtitution of the company itſelf. No anſwer whatever has 


have returned any reaſon to ſhew that this party is not entitled to 


tion the defendants' counſel has not even attempted to give any 


anſwer, weng, that it is not alleged that the apprentice was not 
- þ£ Mk VII. fs 7 A | 5 the 
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548 CASES IN FASTER TERM 


1798. the ſon of a freeman. Theſe two companies have exiſted imme- | 
Ts morially; but how they could be conſolidated together I cannot 


Tat geit conjecture: however as they have aſſumed that character, we are 
ne Coo- 


Pers Co, to take it as againſt themſelves that they are conſolidated. There 
Nrn. is a caſe in Salleld (o), where it is ſaid that a corporation may 
make a fraternity: but no notice is taken of that point in the 
other (5) reports of that caſe; and I cannot conceive that they 
have ſuch a power; it can only be effected by the Legiſlature or 
by the Crown. Here however it is ſufficient to ſay that theſe de. 
fendants have aſſumed that character and are now bound by it. 
But when the corporation of Newcaſile choſe to conſolidate theſe 
two companies, they certainly had no right to ſuperadd bye-laws 
in reſtraint of trade; and a prohibition not to take more than a 
certain number of apprentices is a bye-law in reſtraint of trade. 
Bye- laws have been ſeveral times brought to me, as Chief Juſtice, 
for confirmation under the ſtatute; and not long ago I refuſed to 
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allow ſome, becauſe I thought them illegal in reſtraining maſters 
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from taking beyond a certain number of apprentices. On the 
act of parliament alſo I think the laſt bye-law is void: that ſtatute 
ſays that only a ſmall ſum, 25. 6d., ſhall be taken for the inrol- 
ment of indentures of apprenticeſhip, whereas the defendants in- 
fiſt that under this bye-law 101. ſhall be taken for it. But even if 
'the company had a right to demand that ſum of the maſter, that 
is no reaſon why the indentures ſhould not be inrolled. If they 
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think they can ſupport this bye-law, they may ſtill bring their 
action againſt the maſter to recover the penalty. But I am elearly 
of opinion that this return cannot be ſupported, and that a pe- 
remptory mandamus ought to go. 
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ASHHURST, J. Even if theſe companies were properly conſti- 
tuted, and had a power to make bye-laws, which queſtions it 1s 


unneceſſary to diſcuſs in this caſe, the bye-laws are clearly bad, as 
being made in reſtraint of trade. 


G ROSE, J. This mandamus is drawn in the uſual form. The 
F do not controvert any of the facts ſtated in the writ, 
but they rely on certain pretended bye-laws. Now without en- 
quiring whether one corporation can make another, or whether 
theſe bye-laws are good, it is clear that this apprentice is not 

| brought within the laſt of them. That ſays rhat every brother for 
each apprentice he ſhould take ſhould Pay 10 J. &c.; the mean 
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$49 
ing of which evidently is that the brother ſhall pay that ſum: but 1798. 
this is not an application by a brother but by an apprentice, But e e 
the bye-law does not ſay that the indentures of apprenticeſhip again? 
ſhall not be inrolled unleſs the money be paid. Therefore on this 2 - _ 
ſhort ground I am of opinion that the return is bad. 1255 Næw eas. 


| TLE, 
LAWRENCE, J. I alſo think that this writ is in the uſual form. 


As to the argument of the defendants that the party applying to 
be admitted into this company ought not to be permitted to make 
the firſt objection to the return becauſe it is contrary to the conſti- 
tution of the corporation, that conſequence by no means follows; 
for even though the corporation of Nezocaftle could make an or- 
dinance for the purpoſe of uniting theſe two companies, it does 
not follow that they could make a bye-law in reſtraint of trade: 
that ordinance might be good in * though the reſt were bad. 


Return quaſhed. 


| 1 9 . 5 1 . Weadneſaay, 
The KING againſt Tromas SKINGLE, * 


T* came before the court on a caſe 5 from the quarter A leſſee of 


lands ſhould 
ſeſſions of the county of Eſex. be n 


7. Shingle appealed againſt a rate made for the relief of the prot ae Jon 


poor of the pariſh of Stebbing, in which William Hill was rated OT . 
at 1801. for a meſſuage farm and lands called Porters Hall con- lands. 
taining 386 acres held by leaſe granted by the earl of Eſſex com- 
mencing at Michaelmas 1779 and expiring at Michaelmas 1800, 
at the rent of 180 J. under the uſual covenants ; and which ſaid 
Tent was the annual value of the farm at the commencement of 
the ſaid leaſe ; William Hill was alſo therein rated at 77. per an- 
num for certain lands called Brewſters, held under the ſame leaſe 

at a ſeparate rent of 71. In the ſaid rate Fohn Bull was rated at 

110 l. for a meſſuage and lands called White Houſe, containing 300 
acres held under a like leaſe granted by the ſaid earl commencing 
at Michaelmas 1780 and which will expire at Michaelmas 1801, 
at the rent of 110/, The ground of the appeal was that William 
Hill and John Bull were under-rated for the farm and lands in 
their occupations ; and the appellant offered evidence to the court 
to prove that the ſaid farms and lands are now of greater annual 

value than the rents reſerved by the ſaid leaſes; but as the farms 


were of no greater annual value at the commencement of the leaſe 
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0 
1798. 
The Kino 


againſt 
THOMAS 
SEINGLE, 


Thurſday, 
May zd. 


Affidavit to 


| hold to bail 


in trover, 
ſtating that 
* the plain- 


tiff's cauſe of 


action againſt 
the defend- 
ant was for 
converting 
and diſpoſing 
of divers 


goods of the 


plaintiff of 
the value of 
z50/7., which 
he refuſed to 
deliver tho? 


; the plaintiff 


had demand. 
ed the ſame, 
and that 


neither the 


defendant or 
any perſon 
on his behalf 
had offered 
to pay to the 
plaintiff the 
250 J. or the 
value of the 
. Was 
olden to be 
inſufficient. 


the evidence tendered by the appellant; and they confirmed the 


CASES IN FASTER TERM. 


than the reſerved rents, and no fine or premium having b bas a paid, 
nor any other rent or conſideration paid than the rents reſerved by 
the leaſes aforeſaid reſpeCtively, the court of quarter ſeſſions were 
of opinion that the rents reſerved by the leaſes were concluſive 
evidence of the value of the ſaid farms and lands, and rejected 


rate ſubject to the opinion of this Court. 
7 rower, who was to have argued in ſupport of the order of 
ſeſſions, upon a queſtion put by the Court, admitted that the evi- 
dence offered ought to have been received, and that the order could 
ndt be ſupported. | Ps 9 
The Court ſaid that the caſe was too clear for . and 
directed that e 
| The Rule for quaſhing the os 

of ſeſſions be made abſolute. 

Mingay, Greenwood, and Pooley, were to have argued againſt 
the order of ſeſſions. 


Uh 


Woorrxv againſt Thons. 


or 


T* defendant having been holden to bail on an affidavit made 
by the plaintiff, ſtating that“ his cauſe of action againſt the 


defendant was for converting and diſpoſing of divers goods and 
chattels of the plaintiff of the value of 250ʃ. and upwards, which 
he refuſed to deliver though the plaintiff had demanded the ſame, 
and that neither he (the defendant) nor any perſon on his behalf 
had offered to pay to the plaintiff the {aid ſum of 250 l. or the 
value of the ſaid goods ;” 

Jervis obtained a rule on a former day, exllids on the plaintiff 
to ſhew cauſe why the defendant ſhould not be diſcharged out of 
cuſtody on filing common bail, and why the bail-bond ſhould not 
be delivered up to be cancelled, on account of the infufficieney of 
the affida vit, in not ſtating that the defendant ever had poſſeſſion 
of the goods in queſtion, or that he had ever converted them to 
his own uſe, or that the plaintiff had roy cauſe of action againk 
the defendant. 

Lawes, who now ſhewed cauſe againſt that rule; obſerved that, 
though the affidavit was not critically accurate in ſtating that the 


gekenn converted the goods to his own uſe, that charge was in 
9. „ ſubſtance 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
ſubſtance imputed to the defendant by theſe words 00 The plain- 
tiff's cauſe of action againſt the defendant is for converting and 
diſpoſing” &c. And he cited the caſe of Charter v. Faques (a), 
where an affidavit to hold to bail, ſtating © that the defendants 
had poſſeſſed themſelves of divers goods belonging to the plaintiff 
and had refuſed to deliver them up, and that they or ſome of 
them had converted and diſpoſed of them to their own uſe,” 
holden to be ſufficient. 

But The Court ſaid that the affidavit in een was not in the 


the defendant. That in the caſe cited it was alleged that the de- 
fendants were poſſeſſed; whereas here, though the defendant re- 
fuſed to deliver up the goods, it did not appear that they were 
' ever in his poſſeſſion. They therefore made me 

EE - TR. Rule abſolute. 


(2) Corp. 529. 


K ELF againſ} AnBRossz, Clerk. 


torney to confeſs judgment thereon and the deed of covenant 
for ſecuring an annuity ſhould not be delivered up to be cancelled, 
and why the judgment confeſſed and all proceedings thereon 
ſhould not be ſet aſide; it appeared that the conſideration for 


life, ſecured upon a living which he held, as appears by the recital 
in the deeds referred to, was © that the defendant on the 4th 
April 1797, (the day on which the ſeveral inſtruments bore date 
were executed) ſtood juſtly and truly indebted to the plaintiff, in 
right of Henrietta the plaintiff's wife, in 1400 f. for ſo much 
money by the ſaid Henrietta before her intermarriage with the 
plaintiff lent and advanced, and alſo paid laid out and expended, 
to and for the maintenance education and advancement in the 
world of him the defendant, and which the defendant is thereby 
tated to admit.” The affidavit of the defendant charged that 
the conſideration -above ſet forth is not really truly or bona fide 
Het forth, nor is the conſideration which is ſet forth in the above 
deeds the real and true conſideration for which he entered 1nto the 
ſame. | 


Vor. VII, 7. The 


Was 


uſual form, and did not poſitively ſtate any cauſe of action againſt 


PON a rule to ſhew cauſe why the bond and warrant of at- 


granting the annuity of 1004. per annum during the defendant's 


* 


N J 
1798. 


Y mo: 
Wh iar 


again 
THOMAS. A. 


Thurſday, 


May 34. 


Money lent 
and paid at 
different 
times for the 
education 


and advance- 


ment of the 
defendant is 


a good con- 


ſideration for 
the grant of 
an annuity 
within the 


17 Geo. 3. 


C 80. . 3. 


Such a con- 
ſideration is 
ſufficiently 


expreſſed in 


the deeds for 
ſecuring the 
annuity un- 
der the de- 
ſcription of 
% money ſent 
and advanced 


and alſo paid 


laid out and 


expended to 
and for the 
maintenance 


education 
and advance- 
ment in the 
world of the 
defendant.” 
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$2 CASES IN EASTER TERM 
| 1799. | The affidavits in anſwer on the part of the plaintiff ſtated that 
— the defendant, who was nephew to the plaintiff's wife, having no 
- + property of his -own, and the plaintiff's wife being defirous of 
— ſerving him, ſhe before her marriage laid out and expended for him 
and lent him various ſums of money to the amount of 1900 J. for 
is maintenance education and advancement in the world, and 
that the 1400 l. ſecured by the bond and other inſtruments, which 
was the conſideration for the annuity, was part of the ſaid 19001.; 
and that when the deeds were preparing the defendant acknow- 
ledged to the attorney who was inſtructed to prepare them that 
the conſideration therein ſtated was juſt and true. 
Two grounds of objection were made in ſupport of the rule; 
1ſt, That the conſiderations ſtated are not ſufficient to ſupport the 
grant of the annuity within the proviſions of the 17 Geo. 3. c. 26. 
2dly, That if they are, they are not truly or fully ſet forth in the 
deeds, and conſequently the annuity is void by that ſtatute. 
Sibbe and Marryat ſhewed cauſe againſt the rule. As to the 
firſt objection, the 3d clauſe of the annuity act, which ſtates that 
the conſideration for any annuity ſhall be in money only, has always 
been taken to mean money in contradiſtinction to goods, It need 
not be in monies numbered at the time of granting the annuity. 
This has always been ſo conſidered in caſes on the annuity act, 
in many of which the ſame objection would have applied if it 
had been thought of any weight. In the caſe ex parte Fallon 
and Wife (a), part of the conſideration ſtated was money paid by 
the grantee at the deſire of the grantors to another perſon to re- 
deem a former annuity granted by them, which was holden to be 
ſufficient within the meaning of the act; and the diſtinction above 
alluded to between money and goods was taken. And this ap- 
pears to be the true conſtruction from the 4th clauſe of the act, 
which is framed upon the preſumption that a conſideration in 
notes payable at a future day would be good, and therefore pro- 
vides that if they are not paid the annuity ſhall be void. . As to 
the 2d objection; it would be impoſſible in a caſe like the preſent! 
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to ſpecify each particular ſum which was advanced for the uſe of 
the defendant or the times when advanced ; it is enough that 

_ when the annuity was granted there was a certain liquidated 
debt. Here it appears that the ſecurity was taken for leſs than 
the real debt, and that the conſideration ſtated is 1400 J. Jent 


{a) 4 5 vol. 283. 3 
| And 


IN THE THIRTY-EIGHTH YEAR OF GEORGE In. 
1 advanced and paid to the uſe of the defendant ;” all which 
was admitted by him. It is alſo obſervable that though, the 


defendant ſays that the conſideration as ſet forth in the deeds was 


not the real confideration for granting the annuitx. he Joes not 
pretend to ſuggeſt any other. 


Lockbart contra. 1ſt, The act of calle is paſiive that 
the conſideration for granting an annuity muſt be in money only; 
and the proviſion 1 in the 4th clauſe reſpecting the conſideration 


being in notes is the only excepted cafe provided for. In the caſe 


ex parte Fallon the tranſaction was entire, and the money which 


was paid for redeeming the prior annuity was conſidered as paid 


to the grantors; and ſo in effect it was. But 2dly, admitting the 
education and advancement of a perſon to be a good money con- 
ſideration for an annuity within the ad, ſtill the ſeveral ſums ad- 
vanced ſhould have been explicitly ſet forth and the times when 
advanced, otherwife the obje& of the a& may be defeated, If 
the names of the perſons to whom the ſeveral ſums are ſuppoſed 
to have been paid had been ſtated, recourſe might have been had 
to thoſe perſons to know the truth of the caſe. In the cafe ex 
parte Fallon the whole tranſaQtion was ſet forth in the deeds. So 
in the caſe of the Duke of Bolton v. Williams (a) the Lord Chancel- 


lor ſaid that the whole res geſta is to be ſet forth, and that the ac- 


tual mode of payment is to be ſtated. 


Lord KENYoON, Ch. J. If there had been any doubt Whether 
the conſideration money had or had not been paid, we would 
have directed an iſſue to try that fact: but it appears beyond all 


doubt that money has been advanced by the plaintiff's wife to the 
uſe of the defendant to a larger amount than the ſum ſtated as the 


conſideration of granting this annuity. Whether we conſider the 


words of the act of parliament or the decided caſes, I think there 
is no weight in either of the objections taken to this annuity. In 
the caſe ex parte Fallon we laid down a rule, which has ſince 
been adopted in the court of Common Pleas, that the conſideration 
money of an annuity need not be paid down in monies numbered 


at the time. In that caſe we ſaid that one great object of the 


Legiſlature, in paſſing the act, was to prevent goods being forced 
on neceſſitous perſons inſtead of money at a price much beyond 


their real value: but the Legiſlature did not intend to prohibit a 


debtor granting an ey for a debt ke and honeſtly con- 


(#9) 4 Bro, Ch. Caf: 309. 
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1798. x tracted which the debtor. perhaps may have no mearis of paying | 
* but by granting an annuity. In the preſent caſe it appears that 
1 the annuity was granted for the beſt of conſiderations; the de- 

un noben. fendant not having the means of educating himſelf, but being 
deſirous of being placed in a ſituation 1 in which he might gain an 
honorable livelihood, applied to the plaintiff's wife to advance 

money for the purpoſe of his education, ſhe advanced 1900 J. 

for that purpoſe at different times, and afterwards conſented to 

take an annuity as for a conſideration of 1400 J. only; and when 

the defendant gave inſtructions for the annuity deeds he admitted 


that all this money had been advanced for him. Notwithſtanding 
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all this it is now made a ſerious queſtion in a court of law whe- 

ther theſe deeds are a good ſecurity for the annuity 5 I think it 
would be a reproach to the adminiſtration of juſtice to put a con- 
ſtruction on this act of parliament ſo contrary to the intention 
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of the Legiſlature as well as to common honeſty. In my opinion 
the tranſaction is fairly ſtated in the memorial, and therefore the 
rule muſt be diſcharged with coſts. al 
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As uRHURST, J. This act of parliament was made for hes pro- 
tection of neceſſitous perſons, but it was never meant to extend 
to an annuity granted for a fair and honeſt conſideration. The 

Legiſlature only intended to prohibit the granting of annuities in 
conſideration of goods ſold at an advanced price inſtead of money: 


but where an annuity is granted for a money conſideration, it is 
not neceſſary that the money ſhould be paid down at the inſtant, 
And I am glad to find this opinion ſanctioned by authority. 
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| Gross, J. There are two queſtions in this caſe, one whether 
an antecedent debt be a good conſideration for granting an an- 
nuity, the other if it be whether that conſideration be ſufficiently, 
ſet forth in the deeds. As to the firſt; that an antecedent debt 


may be a good conſideration for an annuity is clear from the 
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caſes of Shove v. Webb (a) and ex parte Fallon, in the latter of 
which Mr. J. Buller ſaid This cannot be diſtinguiſhed from the 
caſe of a debt for ſo much money actually borrowed of the 
grantee by the grantor,” With regard to the ſecond queſtion 
the objection is that it ſhould have been ſet forth when the dif- 
ferent ſums of money were paid, to ſupport which caſes have 
been alluded to in which it was ruled that the names of the perſons i 
by whom the conſideration money was paid: but what was deter- | 
mined in the latter claſs of caſes ought not to be applied to ſuch a 


(a) nie, 1 vol. 732. 


4 | caſe 
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IN THE THIRTY-EIGHTHE YEAR OF GEORGE III. 


oil as the preſent where the grantor hitmſelf admitted that the 
conſideration was an antecedent debt due from him to the grantee 
ariſing from different ſums paid at different times' for his uſe. It 
would be extending the act of parliament too far to decide that 


this annuity could not be ſupported merely becauſe the reſpective 


times when theſe different ſums of money were advanced by the 
grantee are not mentioned; every thing that paſſed at the time of 
granting the annuity is ſufficiently ſet forth. 


fk 
1 
555, 


1798. 


 Ketrn / 


againſt 
AMBROSSE., 


LAWRENCE J. This is not like the caſe where for the purpoſe 


of granting an annuity goods are fold in order to create a debt 
which may be ſet up as the conſideration of the annuity. eie 


different ſums had been fairly and bona fide paid by the grantee 
for the grantor without any view to an annuity; thoſe ſums 
created a debt in the grantor, which has fairly been ſtated as the 
conſideration of granting this annuity; this therefore was a money 
conſideration. 
jection. 


Rule diſcharged with cofts. 


Wirxixsor againſt SOUTH. 


Tur! following caſe was ſent by the Maſter of the Rolls for the 


opinion of this Court. 


E. Parker, the teſtator, being poſſeſſed 55 a leaſehold meſſuage 


or tenement in Little George Street Weſtminſter for the reſidue of 


a term of years which is not yet expired, by will dated the gth 
of September 1778, gave and bequeathed the ſame © to his wife 
Mary Parker during the term of her natural life, and after. her 
deceaſe to go to his ſon S. Parler and to the heirs of his body 
lawfully begotten and to their heirs and aſſigns for ever, hut in 
default of ſuch iſſue then after his deceaſe to go to his (the teſ- 
tor's) N T. Wilkinſon (the plaintiff) his heirs and aſſigns 
for ever.” The teſtator died without revoking his will, leaving 
the ſaid S. Parker him ſurviving : but Mary Parker died in his 
lifetime. Samuel Parker after the deceaſe of the teſtator entered 


And I think there is no weight in the other ob- 


Friday, 


Under a be- 
queſt of a 


term of years 
*« to A. and 
the heirs of 
his body and 
to their heirs 


and aſſigns 
for ever, but 
in default of 


ſuch iſſue 
then after his 


deceaſe to B. 
and his 


limitation 
over to B. is 
good by way 
of executory 
deviſe. 


on the ſaid leaſehold eſtate under the faid bequeſt, and is dead 


without ever having had any iſſue of his body. The queſtion 


for the opinion of the Court is, Whether the ſaid 7. Wilkinſon is 


intitled under the ſaid will to any and what intereſt in the ſaid 


leaſehold premiſes? MY 
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Wrygivgox 


againſt 
SOUTH. 


iſſue at the time of his death? If the latter, then it is not too re- 


caſes of this kind the courts have always been anxious to reſtrain 
the operation of the words © dying without ifſue” to © dying 


Pinbury v. Elkin, 1 P. Wms. 565; and Lord G. Beauclerl v. 


party, that being the natural meaning of thoſe words, and that 


taker, Now in this caſe there are words ſufficient to give an 


does not apply. Atkinſon v. Hutchinſon, 3 P. Wms. 258. Ia the 


Court has reſtrained it to a dying without iſſue at the time. of the 


CASES IN FASTER TERM 


bote for the plaintiff. The queſtion in this caſe is, Wbetber 
the limitation to the plaintiff be or be not too remote? which 


depends on this queſtion, Whether that limitation was only to take 
effect after a general failure of iſſue of S. Parker and the heirs of 


his body, or was to take effect on S. Parker's dying without leaving 


mote, and the plaintiff is entitled to the judgment of the Court. The 
intent of the teſtator was that S. Parker ſhould take a life eſtate, 
with a contingent limitation of the abſolute intereſt to the heirs of 
his body if any, but if he died without leaving any iſſue at the 
time of his death then that it ſhould go over to the plaintiff, In 


without leaving iſſue at the time of the death of the firſt taker.” 


Dormer, 2 Alk. 311. In the former of thoſe caſes Lord C. Parker 
ſaid the words © die without iſſue” are relative to the death of the 


the words “ then after” meant “ immediately. after.” In the 
latter Lord Hardwicke ſaid the words © then after her deceaſe” | 


were equivalent to © at her deceaſe.” What was done in Paine : 3 
v. Stratton, 3 Bro. P. C. 257, cited in Read v. Snell, 2 All. 647. 


is alſo a ſtrong confirmation of this doctrine. N 

Adam contri, It is a general rule that where there is a bequeſt 
of a term of years, which if it were a freehold would give an 
eſtate tail, it gives the abſolute intereſt in the term to the firſt 


eſtate tail to the firſt taker, and this by expreſs words and not 
merely by implication, in which latter caſe indeed the above rule 


preſent caſe there is nothing to ſhew the teſtator's intention to 
reſtrain the operation of the words to a © dying without leaving 
iſſue at the death of S. Parker ;” and in Saltern v. Saltern (a) 
Lord Hardwicke, in anſwer to an argument that a deviſe to a man 
for life of a chattel intereſt and if he die without iſſue, or if he 
die without heirs of his body, remainder over, ſhall be con- 
ſtrued to mean a dying without iſſue at the time of his death, 
ſaid * I know of no ſuch rule; for in thoſe caſes where the 


(a) 2 Ath. 376, 35 
1 death 


IN THE TRIRTY-EIGHTH YEAR OF GEORGE III. 
death of the firſt taker, it has ariſen from ſome other words which 


Without iſſue. This 1 is diſtinguiſhable from the caſe of Pinbury 

v. Elkin, where the limitation was © if ſhe ſhall die without iſſue 
by the ſaid teſtator hen after her decegſe” &: whereas here it is 

« to S. Parker and the heirs of his body and to; their heirs an 
aſſigns for ever, but in default of ſuch i ue then after his decegſe to 

go to his (the teſtator's) grandſon;” and the words © after his 
deceaſe” do not mean “ after the deceaſe of the jir/t taker,” but 

after the ſubſequent limitation of the eſtate, which 1 is the next 

antecedent. | 

Lord KENYONX Ch. J. We will fend our cernilivane in this 

caſe, but I will now ſtate the ſhort ground on which my opinion 

bz founded. The only queſtion is, Whether on the fair con- 

ſtruction of the words of this will the teſtator meant that the 
limitation over to T. Wilkinſon, the plaintiff, ſhould only take 
effect after an indefinite failure of iſſue of S. Parker or on a 
failure of iſſue living at the time of the death of 8. Parker ; for as 
ſoon as that intention 1s diſcovered, there is an end of the caſe. 
If perſonal property be ſo limited that, if it were an eſtate of in- 
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in the firſt taker. But if the limitation be with a double aſpect to 


J 2 DRETBEr A RPetN MFIIER: 


in Sabbarton v. Sabbarton (a) and a variety of other caſes, ſome 
of which are not in print. Here the words of the will are © to 
S. Parker and the heirs of his body and to their heirs and aſſigns 
for ever "of if thoſe words ſtood uncontrolled by any thing ſubſe- 
quent in the will, the abſolute intereſt would have veſted in him: 
but other words are added N but in default of ſuch iſſue then 
after his deceaſe to go to the teſtator's grandſon,” There is a caſe 


Then at what time was the eſtate to go over to the teſtator's 
grandſon? At the death of S. Parker if he left no iſſue; there is 
nothing in the will to ſhew that the teſtator intended that the 
limitation over ſhould not take effect until future generations, but 
on the contrary there is ſufficient to ſhew that he intended that 
the eſtate ſhould in one event veſt in the grandſon at the time of 
S. Parker's death, and that is within the time which the law 


(a) Caf Temp. Talb: 55. 245» 
allows 


heritance, it would give an eſtate tail, the abſolute intereſt veſts 


A. and to the iſſue of his body if there be any ſuch iſſue living at | 
his death, if not then over, it is a good limitation. It was ſo ſettled 


in the -books to ſhew that then and when are adverbs. of time. 


$57 
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ſhew the intention of the teſtator to confine it to fuch a dying Em 4 


againſt. 
SOUTH. 
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1798. allows in the caſe of executory deviſes. The rule ae 


againſt 
'SOUTH-« 


N Saturday, 
May 5th. 


An order for 
reimburſe- 


ment under 


the 33 Geo. 3. 
c. 8. / 3. 


made upon 


tbe pariſh for 


which a ſub- 
ſtitute in the 
militia ſerves 
to indemnify 
the pariſh in 


which ſuch 


ſubſtitute's 
family ſhall 


have become 


chargeable 
and been re— 


lieved under 
an order of 
maintenance 
muſt be made 
by the ſame 


magiſtrate 


and at the 
ſame time as 


WitxinsoON 


or lives in being and within twenty- one years and the fraction of 
another year afterwards. As I before obſerved this is a queſtion. 
of intention ; and I am clearly of opinion that the teſtator's i W 
tention was that if S. Parker did not leave any ifſue at his death 


The Ko ae The Inhabitants of LEDBURY. 


Bowles, clerk, a Juſtice of the peace for the county of Hereford, 
quaſhing | a record of conviction grounded on the ſaid original 


hereafter ſtated were removed here by the certiorari. 


' CASES, IN EASTER TERM | 


4 1 


executory deviſes is extremely well ſettled; and a limitation hy 


way of executory deviſe is good if it may take place after a liſe 


5 


the ſubſequent limitation ſhould take effect (a). » 
The following certificate was afterwards ſent in hls cafe; We 
have heard this caſe argued by counſel, and are of opinion that 
. Wilkinſon is entitled under the will of E. Parker to the abſo- 
tute and entire intereſt in the leaſchold Premiſes above men- 


tioned. 
5 c KEN TON. 
May tb, 1798. W. II. As HHURST. 
15 N. Gross. 


8. LAWRENCE.” 
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(a) Roe d. Shaw's v. Jeffery, poſt. 


PON a certiorari removing certain proceedings after mentioned 
into this Court a rule was granted to ſhew cauſe why an 
order of ſeſſions quaſhing an original order made by Michael 
directing the overſeers of the poor of the pariſh of Stote Prior in L 
the ſaid county to reimburſe the ſum of 261. 6s. to the overſeers 
of the poor of the pariſh of Ledbury in the ſaid county, and alſo 


order, ſhould not be quaſhed, and the original order and record 
of conviction affirmed. 
The following orders and documents referred to in the caſe 


(Marked A) County of Hereford.—To the overſeers of the poor 
of the pariſh of Ledbury 1 in the ſaid county, — Whereas complaint 


the firſt order of maintenance; and notice of ſuch order of reimburſement ought to be ſerved upon the 
Pariſh to be affected by it before they can be proceeded againſt criminally for diſobedience to it. 

Semble, that if the n be ſworn and actually ſerve, his family are entitled to be relieved within 
the meaning af the 26 Geo. 3 c. 107. /. 24 and 3; Geo. 3. c. 8. J. z. 2 che ſubſtitute were not oy 
viouſly appioved + ade 3 lieutenants or inrolle d. 
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Majeſty's juſtices of the peace in and for the ſaid county by Mary ge 
Broten now dwelling in your ſaid pariſh, wife of Richard Brown a agaiaſ 


PO bs II 
P — Es os | 
e . 
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vpon oath hath been made unto me Richard Cocks eſq. one of his 1798. 


KI xo 


_ Th Inhabit- 
private militiaman, ſerving in the Herefordſbire regiment of militia ou wh 


as a ſubſtitute for Thomas Eckley of the pariſh of Stoke Prior | i; ST 
the ſaid county, which militia are now embodied” and in actual 
ſervice, and have been ordered to march; and that ſhe the ſaid 


Mary Brown is. not able to ſupport herſelf and child, namely, 
Edward Brown aged about one month; I do therefore hereby 


require you the ſaid overſeers (&c.) to pay unto the ſaid Mary 
Brown the ſum of four ſhillings weekly for the ſupport of her and 


her ſaid child until you ſhall be otherwiſe ordered to forbear the 
ſaid allowance; which ſaid weekly ſum is to be reimburſed to you 


by the ſaid overſeers of the poor of the pariſh of Stoke Prior 


aforeſaid, who are hereby required to remburſe the ſame accord- 


ingly ; dated 10th Feb. 1793; ſigned and ſealed * Richard 
Cocks. 
(Another marked C) as an account wherein the over- 
ſcers of the pariſh of S Prior are made debtors to the overſeers 
of Ledbury in the ſum of 26. 6s. for various ſums paid by the 


latter to the ſaid Mary Brown for herſelf and child from the year 


1793 to 1797; to which account, verified on oath before ; 


M. Bowles a magiſtrate, is ſubjoined the following order of 


reimburſement; 


« I allow and order the overſeers of the poor of the pariſh of 
Stoke Prior to reimburſe the ſaid ſum of 267. 65. to the overſeers 
of the poor of the pariſh of Ledbury aforeſaid ;" dated {2960 No- 
vember 1797, and ſigned M. Bozeles. 

(Another marked D.) This was a conviction before the ſame 
M. Ponoles of one of the overſeers of Stoke Prior in the ſum of 
51. for refuſing to pay 26 J. 6s. to the overſeers of Ledbury, 
which they had advanced to Mary Brown * 

The caſe, which accompanied theſe documents and was alſo 
returned to the certiorari, then ſtated that T. Eckley, a pariſhioner 


of Wickton in the pariſh of Stoke Prior in the county of Hereford, 


on the 24th of Auguſt 1792 was drawn by ballot to ſerve in the 
militia of the ſaid county, and ſerved in the ſame as a ballotted 
man till the 7th of February 1793, when the regiment being 
then and ſtill continuing embodied and called out into actual 
ſervice Eckley engaged one E. Brown of Ledbury to ſerve in the 
militia as a ſubſtitute for him, who was {worn in on the ſame 
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CASES IN EASTER TERM 
day to ſerve as ſuch ſubſtitute at Hereford before one deputy- 


- lieutenant, who was alſo commanding officer of the regiment at 


the time; but Brown was never approved by two deputy- lieu- 


tenants, nor enrolled by the ſubdiviſion clerk or the clerk of 
the general meetings; nor was any certificate or notice of his 
having taken ſuch oath tranſmitted to either of the ſaid clerks, 
Immediately after Brown was ſo ſworn in he joined the regiment, 
was entered upon the muſter roll, and was regularly muſtered 
and exerciſed, and continued ſerving in the ſaid regiment during 
the whole of Eelley's time, which expired in Augyft laſt, and i is 
now ſerving in the ſaid regiment till the end of the war. Echley. 
as ſoon as Brown had taken the ſaid oath before the ſaid deputy- 
lieutenant received his diſcharge, and has from that time reſided 
in Stoke Prior. On the 8th of February 1793 the wife of Brown 
applied to the overſeers of Ledbury for relief of herſelf and child 
about three years old, and produced the certificate of the ſerjeant 
of the Hereford regiment that her huſband was then ſerving as 
the ſubſtitute for Lckley; upon which the overſeers took her be- 
fore Mr. Cocks a magiſtrate for the county of Hereford, who or- 
dered the overſeers of Ledbury to pay to Brown" 8 wife four 
ſhillings weekly, for the maintenance of herſelf and her child, (vide 
letter A), but no ſummons was iſſued by the magiſtrate to the 
officers of Stoke Prior to ſhew cauſe why the order on Ledbury. 
ſhould not be made, nor did the pariſh of Stoke Prior receive any 
notice of the original order of relief till the iſt June 1797, when 
they were informed that if they did not pay the ſaid money an 
order of reimburſement would be made. The parties met in 
conſequence of that information, but nothing being ſettled then, 


the pariſh officers of Ledbury on the 27th of Ofober 1797 re- 


ceived a letter from the officers of Stoke Prior, declining to pay 
the money, and giving notice of their intention to appeal againſt 


any order that might be made to enforce payment. In conſe- 


quence of the order marked A the overſeers of Ledbury regu- 


larly paid to Brown's wife the weekly ſums ordered to be paid 


from the Sth of February 1793 to the 27th of November 1797, . 


amounting to 261. 6s. On the 29th of November 1797 the 
overſeers of Ledbury applied to the Rev. M. Bowles a magiſtrate 
for an order on Stoke Prior to reimburſe the officers of Ledbury 


the ſaid ſum of 26/7. 65. (but no previous fummons appeared to 
have been iſſued to the officers of Stoke Prior to ſhew cauſe againſt 
the faid order), which ſaid magiſtrate after taking the affidavits 
; : of | 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE ul. 


of the officers as to the expenditure of the ſaid ſum of 261. 515 
made an order on the 29th of f November 1797 (marked C) to the 
overſeers of Stoke Prior to reimburſe the ſame to the overſeers of 
Ledbury, a copy of which order was ſerved on Henry Caſiwell one of 
the overſeers of Stoke Prior on the zoth of November 1797, which 
he then refuſed to pay. In conſequence of this refuſal he was 


to ſhew cauſe why he ſhould not pay the penalty of 5 /. under the 
ſtatute 34 Geo. 3. c. 47. % 3. On the ſame day he perſonally 
appeared in purſuance of ſuch ſummons before M. Bowles, but 
ſhewing no ſufficient cauſe he was convicted in the ſum of 5 J., 
which ſaid ſum Cofwvel! paid to the overſeers of Ledbury on the 
Sth of December following, but on the day after the conviction, 
being the Gth of December, he gave a written notice of appeal to the 
next ſeſſions againſt the order ſo made by M. Bowles on 29th 
| November 1797, and alſo another notice of appeal againſt the 
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Epiphany quarter ſeſſions at Hereford in Fanuary 1798, when the 


; viction grounded thereon, but reſerved this caſe for the opinion 
by the appellants againſt the order of 29th November 1797, being 
ſubſequent to the conviction of the 5th December? and 2dly, If the 
appeal could be maintained, Whether the Court of Quarter 
Seſſions ought not to have affirmed the order of 29th November 
1797 and the conviction, and not have quaſhed the ſame ? 

Milles and Bayley, in ſupport of the order of ſeſſions, contended 
ft, That Mr. Bowles the magiſtrate had no authority under the 
_ militia laws to make the order of the 29th of November 1797 on 


a a perfon for whoſe maintenance any order could be made by a 
magiſtrate. 3dly, That the order was defective in the frame of 


not ſtate that the family relieved were reſident in the pariſh of 
Ledbury, or that they were chargeable. Athly, That the con- 
viction itſelf is informal and muſt be quaſhed; as it recites only 


any order of maintenance, upon which ſuch order of reimburſe- 
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ſummoned to appear before M. Bowles on the 5th December laſt 


conviction on 29th December 1797. This appeal was tried at the 
Court quaſhed the order of 29th November 1797 and the con- 


of the Court, 1ſt, Whether the appeal could be maintained at all 


the pariſh of Stoke Prior. 2dly, That Brown's wife was not ſuch - 


it, being for reimburſement inſtead of for maintenance. It does 


an order of reimburſement, without either ſtating or referring to 


ment can alone be ſupported. As to the firſt, the ſtatute 
33 Geo. 3. c. 8. 43 3, enacts that if the family of any ſubſtitute 
4* Fs ſerving 
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_- ſhall dwell, and ſuch ſubſtitute ſhall not ſerve for the ſame pariſh, 


it ſhall be Jawful for the juſtice of the peace who ſpall make any 


 LEDBURY. 


4 : 


£ 


the ſame in purſuance of the order before mentioned” &, It 
appears therefore that the order for reimburſement muſt be made 


Mr. Cocks in February 1793, and the order for reimburſement by 
- Mr. Bowles above four years afterwards, viz. not till November 


manding officer of any regiment of militia ſhall diſcharge any militia- 


overſeers of the pariſh for which: ſuch ſubſtitute ſhall. ſerve 7. 
reimburſe the money ſo paid to the overſeers who ſhall have advanced 


tenance; whereas the order for maintenance here was made by 


ſame conſtruction now contended for on the 19 Geo. 3. c. 72. J. 2. 
which contains a proviſion ſimilar to that contained in the ſtatute in 
queſtion. Beſides, it is alſo an objection to this order that it was 
made without any previous notice to the pariſh of Szoke Prior, which 
had therefore no opportunity of ſhewing cauſe againſt it. As tothe 


producing another man to ſerve in his ſtead (which is the caſe 1 


ball be ſworn and enrolled accordingly, the wite and family of ſuch 


aid act (viz. the 33 Geo. 3. c. 8.) and this act entitled to.” Now 
. Brown was never enrolled, nor approved by two deputy-heute- 


an order for reimburſement was binding on the pariſh of a ſub- 
| ſtitute, although ſuch ſubſtitute ought not to have been accepted, 


the county and enrolled, the previous want of qualification could 
not be gone into. In ſupport of the third and fourth objeQions, 
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ferving | in the militia when embodied and called out into ac 
ſervice ſhall become chargeable to the pariſh wherein ſuch family: 


order for the relief ſuch family at the ſame time to direct the 


by the ſame juſtices and at the ſame time as the order for main- 


1797. In the King v. White and another (a) the Court put the 


ſecond point; the 34 Geo. 3. c. 47. / 2. enaQts that * if the com- 
man, whether principal or ſubſtitute, at his own requeſt, on his 
in queſtion), and ſuch militia-man ſhall produce ſuch perſon, who 
_ perſon ſo produced enrolled and ſworn ſhall be entitled to the ſame 


relief as the wives and families of every other ſubſtitute are by the 


nants, which is alſo required by 26 Geo. 3. c. 107. J. 24., and con- 
ſequently his wife and children were not entitled to the relief 
granted. It is true that this court in R. v. Willis (5) held that 


having more than one child : but the ground of deciſion there was 
that, having been in fact approved by two deputy-lieutenants of 


they referred generally to the order and conviction returned with 


(a) Cald. 183. 1 Conſt. Bott. 379. S. C. (5) Ante, 6 vol. 179. 
„ Ss | the 


' IN THE THIRTY-EIGHTH YEAR OF GEORGE mn. 


the caſe. It was afterminhs obſerved that the ſtatute of the 
34 Geo. 3. c. 47. was not palled till the 4th May 1794, and the 
order was made in February 1793 without any ſtatute to war- 
rant it. | | 
The Court ger this counſel on the other ade to apply them- 


ſelves to the firſt objection, which as then adviſed appeared to 


them to be fatal. 


Leycgſter and P. Stanhope, contr\, referred to the 7th ſea. of 
2 3 Geo. 3. c. 8. which directs that 2obere allowances ſhall hava | 


been made between the 1ſt December 1792 and the 4th March 
1793 to the wives and families of fuch ſubſtitutes &c. by any 
order recommendation or other act of any juſtice of the peace, or 
by the payment of any pariſh officer &c., they ſhall be reimburſed 
to ſuch perſons in like manner as is hereinbefore directed to be 
done with reſpect to the like payments authoriſed and required 
to be made by virtue of this act; and obſerved that here the al- 
lowance was paid within the period provided for, viz. in February 
1793. And as to the conſtruction of the act conterided for, that 
the order for reimburſement ſhould have been made in the firſt 
inſtance, that, they « contended, could not have been the meaning 
of the Legiſlature; for till the money was expended the magiſ- 
trate could not tell what ſum he ſhould order to be reimburſed. 


Though even if it were neceflary that an order for reimburſement 8 
ſhould be made at the ſame time with the order for maintenance, 
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the firſt order made in February 1793 may be conſidered as an 


order of reimburſement ; for at the concluſion the pariſh of Stoke 
Prior © are thereby required to reimburſe the ſame” &æc. 

Lord KENYON, Ch. J. The act of parliament directs in poſi- 

tive terms that the order for reimburſement ſhall be made by Ihe 


fame juſtice, and at.the fame time, as the order for maintenance; and. 


ſuch has been the conſtruction before put on theſe words in the caſe. 
referred to. There ſeems alſo good reaſon for requiring that to be 
done; as the inhabitants of a pariſh are a fluctuating body, and it 


| would be unjuſt that one ſet of perſons at a great diſtance of time 


ſhould be called on to diſcharge burthens which were incurred be- 
fore they became, inhabitants. Neither is there any difficulty in the 
order of reimburſement being made proſpectively. The 7th ſect. 
of the 33 Geo. 3. c. 8., which has been relied on, as ſpecially au- 
thoriſing the order of reimburſement in its preſent form, has 


reference to its being made in like manner as is therein before di- 


rected, namely in the 3d wy upon which I bye aneh given 
Vo, M. „„ my 
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1798. my opinion, that it muſt be made by the ſame magiſtrate and at 
the ſame time as the order of maintenance; whereas this order 
The Kin 

again was not made upon the pariſh of Stoke Prior until above four 
The labobir years after the firſt order upon Ledbury, which cannot therefore 
LyYDBURY- be ſaid to be in compliance with or under the authority of the 
act. And the concluding part of the firft order cannot be taken 

to be an order on the pariſh of Stoke Prior, being directed not to 

them but to the overſeers of Ledbury. If the objection had only 

been that the ſubſtitute was not approved or enrolled, probably I. 

| ſhould have thought (though it is not neceſſary to decide that 

point) that upon the principle of our determination in R. v. Wil- 

lit that proviſion in the ſtatute was only directory; and that if 
the ſubſtitute were ſworn and actually ſerved he was entitled to 

all the benefits of the act; in the ſame manner as where the 

17 Geo. 2. c. 3. J. 1. directs that the poor's rate ſhall be publiſhed 

in the church the next Sunday after the allowance of it, and that 

no rate thall be deemed valid without ſuch notice, a perſon paying 


under ſuch a rate will nevertheleſs gain a ſettlement (a) thereby. 
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ASHHURST, ]. The order ſhould have been ſerved on the 


pariſh of Stoke Prior before ay crime could attach on them for 
diſobeying it. | 7 
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Per Curiom, = 1 Rule for quaſhing the order 
; of ſeſſions diſcharged. 
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ne. The KING againſt The Inhabitants of ULVERSTOxE. 
May 5 th. | | : a ; | 4 Y 
- Under « bir- ＋ juſtices by an order removed E. Brocklebank a pauper 3 

1ng from | 4 
Whitſuntide from Hawk/bead to Ulverſione, both in the county of Lan- 
2 ap 442 caſter. The ſeſſions on appeal confirmed the order, ſubject to the 


of 365 days, | 
„ opinion of this court on the following caſe. 


af IRR The pauper being legally ſettled in Diverſton. e, and being an 


contratt iv unmarried woman, was hired to one N. Hodgſon of Hawhſpead 


ne OO RT InLE] 


year, is ſuffi- 10 ſerve him from Whizſuutide 2796 to Whitfuntide 1797. dhe 
cient to con- 


fer a ſettle. + accordingly entered into bis ſervice on the Saturday after Whit 
5 day being the 21ſt May 1796 and continued. to ſerve him in 


 Hawkſhead till the Thurſday before the following Whi funda), 


NG. the iſt Fune 1797, when her maſter —_— her, the 
£08 5 4 0 | . being 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 565 
being pregnant of a baſtard child, of which ſhe was delivered on 1798. 
the 1ſt July following. | . 5 
Barrow in ſupport of the order of ſeſſions contended that as in again? 

New/tad v. Holy and (a) a hiring from Whitfuntide to Whitſun- NN * 

tide, though leſs in the particular year than 365 days, was holden renz. 
to be a ſufficient hiring for a year to enable the pauper to gain a 

ſettlement, ſo where it appears to have been the intent of the 

parties that the hiring ſhould be according to ſuch eccleſiaſtical 

divifion of the year, the Parties ought to be holden to the ſame 

term of ſervice in order to acquire a ſettlement, though it hap- 
pened as in this caſe to be more than the 365 days. But as the 

pauper was diſcharged for a legal cauſe before Whitſuntide hap- 


pened again, ſhe could not gain a ſettlement in Ulverflone. 


Beſt and Raincock contrà were ſtopped by the Court. 

Lord KENYON, Ch. J. The caſe is too plain for argument, 
The only queſtion is whether a ſervice for more than 365 days is 
not a ſervice for a year. The term eccleſiaſtical year is altogether 
new and was never before applied to this ſubjeCt. 


Per Curiam, | 9951 Oder of ſeſſions avathed. 


It was afterwards dhiferved by one of the counſel for the appel- 
lants that the order of removal was directed in this caſe to the 
« churchwardens and overſeers of the poor of the pariſh, town- 
40 ſhip, or diviſiun of Ulverflone” &c. and that as ſuch a deſcrip- 

tion was frequently adopted i in orders of removal and was the ſub- 
Jet of diſpute, it was wiſhed to have the opinion of the Court 
whether ſuch a deſcription was proper; to which 


Lord Kenyon, Ch. , anſwered that as at Preſent adviſed he 
ſaw no objection t to it. 
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4 Cowuzy kobe Aſſi ignee of 18 und A. PETERS Friday, 
1 ; 0 | May 18th. 
again Janes Duxror and R. Düster. — 
d Bruna 57" 
T urs was an ation of affutapfit brought by the plaintiff as ſur- 
viving aſſignee of the eſtate and effets of Jobn Peters and 
Alexander Peters bankrupts for money paid laid out and expended | 
by the plaintiff and one John Neale (his co-aſſignee deceaſed) in 
the lifetime of the faid Fobn Neale to and · for che ule of the de- 


fendants. 
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; 366 CASES IN EASTER TERM 
1798. fendants, There were alſo counts in the declaration for money 
IT. had and received, and upon an account ſtated, 2 45 
aer The defendants pleaded the general iſſue; they alſo eledded 
bar ſeverally that they had become bankrupts, to wit, James Dunlop 
on the 7th of November 1785, and Robert Dunlop on the 14th of 
December 1786, and that the ſeveral cauſes of action accrued be- 
fore their reſpective 8 They alſo * the ſtatute 

of limitations. 

On the trial at the firings in Zondow after Wir term 1796 
before Lord Kenyon the jury found a verdict for the plaintiff, da- 
mages 528 J., ſubject to the opinion of this court on the follow- 

ing caſe. 
In 1785 an exchange of bills to a very large amount took 
place between J. and A. Peters linen drapers and the defendants 
merchants; and the ſeveral bills hereinafter mentioned to have 
been 5 by the defendants on Meſſrs. Peters and by Meſſrs. 
Peters on the defendants paſſed between the parties without any 
other conſideration being given for them by either of the parties 
than their mutual counter-acceptances. It was agreed that each 
party were to pay their own acceptances, which they reſpeCtively 
did as long as they reſpectively continued ſolyent. In November 
1785 J. and A. Peters became bankrupts. In the ſame month 
the defendant J. Dunlop became a bankrupt; and in the month 
of December 1786 R. Dunlop alſo became a bankrupt, but they 
had been unable to pay their ſeveral acceptances for ſome time 
before the bankruptcy of Meſſrs. Peters. The bills drawn by the 
defendants on Meſſrs. J. and A. Peters and accepted by them 
amounted to the ſum of 3000 J. and upwards ; part of thoſe ac- 
ceptances was paid by Meſſrs. Peters before their bankruptcy, and 
the ſum of 1792 J. 105. 8 4. on their outſtanding acceptances was 
proved under their commiſſion, and dividends paid thereon to the 
amount of 1224/7. 18 . The bills drawn by Meſſrs. Peters on 
the defendants and accepted by them amounted alſo to the ſum of 
3000 J. and upwards, and which remained unpaid at the time of 
the bankruptcy both of the defendants and of Meſſrs. Peters, and 
upon which the eſtate of Meſſrs. Peters has paid dividends to the 
amount of 22111. 155. 10 d., which payments of 12241. 185. 
and 2211 J. 155. 10 d. by Mellrs. Peters exceed the full amount 
of the acceptances they were to provide for by the ſum of 
1644 J. 3s. 2 d. Moſt of the above mentioned bills were proved 
under the reſpective commiſſions againſt F. Dunlop and R. Dun- 
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top, and all of theite are ſtill proveable * the laid commilſ- 
ions. A dividend of ſixpence in the pound has been made of 
the eſtate. and effects of J. Dunlop under the commiſſon iſſued 
againſt him. The amount of the ſeveral dividends paid from the 
eſtate of Meſſrs. Peters ſubſequent to the bankruptcy of the de- 
Fendants exceeds the amount of their outſtanding acceptances by 
the ſum of 1644 J. 36. 2 d.: but the amount of ſuch exceſs of 
dividends paid within the time of the ſtatute of limitations, giving 
credit for the dividend paid under the commiſſion againſt F. Dun- 

lob, is the ſum of 528 J. only, for which the verdict is taken. 
No final dividend has been declared under either of the three 
commiſſions of bankrupt, and all the bankrupts had ſeverally ob- 


uind their certificates before the commencement of this action. 


This ſum of 1644 l. 39. 2d. has been attempted to be proved 
under the eommiſſion againſt the defendants, but * commiſ- 
5 ſioners rejected the proof. 

This caſe was argued on the 3d of February 1797 by: Wood for 
the plaintiff and Cook for the defendants, and again on the 26th | 
of January laſt by Erftine for the former and Gibbs for the latter: 
but there being a difference of opinion upon the Bench, the caſe 
ſtood over until this my. when the Fu delivered their 1 
ſeriatim. | 

LAWRENCE J. Upon thi caſe the rranſaQtion between the 
parties is ſhortly this: 

The Peters” accepted bills to a wh amount Pi the Dunlop in 
exchange for other bills accepted by the Dunleps to as large an 


amount for the Peters', which bills were negotiated by both the 


parties. The Houſes of Peters and of Dunlops afterwards became 
bankrupt, in conſequence of which the aſſignees of the Peters were 
obliged to pay a dividend as drawers on the bills accepted by 
Dunlops, as well as to pay the bills accepted by the Peters ; all 
which was done ſubſequent to the bankruptcy of the Dunlops : 


and the queſtion is if the certificate of the Dunlops be a bar to the 


_ Plaintiff's claim; and I think that it is. In ſtating the reaſons 
that occur to me in ſupport of this opinion, I ſhall purſue the di- 
viſion which Mr. Gibbs made in his argument, as I think the only 
means by which the rights of the parties can be clearly ſeen is by 
conſidering diſtinctly the different ſums paid by the Peters“; and 
by this ſome of the difficulty, which ariſes from compounding 


payments depending on diſtinct contracts, will be done away. 
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If the plaintiffs recover, it muſt be either the money paid 1 in 
diſcharge of the acceptances of the Peters”, or-of the bills drawn. 


by them; and Mr. Mood in the courſe of the firſt argument con- 


| tended that the Peters? having lent. the defendants their acceptances, 
no debt accrued till they paid them, and on that account the cer= 


tificate was no bar, conceiving the plaintiffs'-claim to be founded 


on paying the acceptances they had made, to accommodate the | 


defendants. 


But they are not in my opinion entitled to recover the money 
paid in diſcharge of the acceptances of the Peters, inaſmuch as 
in doing that that was only paid which the Peters' engaged to de 


in conſideration of the Dunlops having given them their accept- 


ances. The contract between the parties was, not that the Dun- 
_ tops ſhould repay the money which might be paid in diſcharge of 


the Peters acceptances but, that they would make themſelves 


liable by a ſimilar inſtrument to diſcharge the money ſecured by 
ſuch inſtrument; and a ſecurity for money, giving a remedy. in 
caſe of non-payment, may well be a conſtderation of a ſimilar 


engagement. Had there been no conſideration, the law would 


have implied a promiſe to repay : but no implied promiſe to repay 
can be raiſed where there is an expreſs contract, to which the 


party may reſort, the conſideration of which does not wholly fail. 


In Touſſaint v. Martinnant, Buller J. ſaid (a) © In ancient times 
no action could be maintained at law, where a ſurety paid the 
debt of his principal; and the firſt caſe of the kind in which the 


plaintiff ſucceeded was before Gould Juſtice at Dorcheſter, which 


was decided on equitable grounds; now why does the law raiſe 
ſuch; a promiſe ? becauſe there is no ſecurity given by the party: 
but if the party chooſe to take a ſecurity, there is no occaſion for 
the law to raiſe a promiſe; promiſes in law only exiſt where 


there is no exprels ſtipulation between the parties.“ And though 
an implied aſſumpſit may be raiſed in caſes of expreſs contracts, 
where the original contract is reſeinded either by ſome event pro- 


vided for by the original terms of the contract, by the ſubſequent 


agreement of the parties, or by the conſideration wholly failing, 


(in which laſt caſe where a ſum of money has been paid it may be 
recovered back in an action for money had and received), yet if 
the contract be open, and the conſideration does not wholly fail, 

the expreſs contract of the parties muſt be reſorted to; and here 


(4) Ante, 2 vol. 10g. 
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the conſideration does not wholly fail, for recourſe has been had 


to-the acceptances of the defendants, upon which the holders of 


the bills have received a dividend from their eſtate. 


me fallacy of the argument, as applied to this queſtion, i is the 
conſidering the Peters” as lending their acceptances without any 
conſideration, without recolleCting that the acceptances of the 


Dunlops was the conſideration of the acceptances of the Peter-“; 


, 


and that ſuch is a good confideration is laid down in Roffe v. 


Caſlon, 2 H. Bl. Rep. 570. That was an action brought by the 
drawer of a bill of exchange againſt the acceptor: The facts of the 
caſe were theſe;—the plaintiff and defendant being deſirous of 


accommodating each other, the. plaintiff drew a bill on the de- 


fendant payable to his order, which the defendant accepted, and 


the defendant drew on the plaintiff for preciſely the ſame ſum 


payable to his order, which the plaintiff accepted, and neither had 
effects of the other in his hands. The queſtion was if the de- 
fendant's acceptance created a debt which the plaintiff could prove 


under the commiſſion; and the Court was of opinion “ that the 


two bills were mutual engagements, conſtituting a debt on each 
part, the oue being a conſideration for the other; that the bill iu 


queſtion was not given as an indemnity, which was in its nature 


conditional, but created an abſolute debt from the beginning ca- 


pable of being proved under the commiſſion, and barred by the 
certificate.” And this caſe is an anſwer to Mr. Wood's propoſition, 
that there was no legal debt until the acceptances were paid. 


For theſe reaſons the plaintiff is not entitled to recover the amount 
of the acceptances of the Pater. 


Nor can the plaintiff recover the money paid i in diſcharge of 


the bills drawn by the Peter“, though the bills ought to have been 
paid by the Dunlop, inaſmuch as this payment aroſe out of a 
tranſaction conſtituting a debt payable in futuro anterior to the 


bankruptcy of the Dunlops, 


I be conſideration of the Dunlops' bills is te bills of the Peters, 
2nd the queſtion will be Juſt the ſame as if the conſideration, 
inſtead of bills, had been goods ſold, or money lent to the Dun- 
bps, and the ground on which the claim of the Peters* againſt 
them is founded is that of the drawers of the bills of exchange of 
which the Dunlop were the acceptors. If the Peter“ had never 


negotiated theſe bills, there can be no doubt but that they might 
have proved them under the commiſſion againſt the Dunlops ; and 
che ciroumſtance of the Peters” having aegotiated the bills will 
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make no 6 for the ſituation of the Peters is not worly 3 
than it would have been if they had not parted with the bills, 
For if the indorſees had returned the bills to the Peters, they would - 
baye ſtood Juſt in; the ſame ſituation as if they had never parted 


with them, and they might then have proved them under the 


.Dunlops* commiſſion; and that they would have been entitled ſo 
to do, though they had not the bills at the time of the bankruptey 
of the Dunlop, appears by the determination of Lord C. Thurlow 
in the caſe ex parte Brymer reported in Co. Bankr. L. 164. 4th ed. 
There one Forfyth having drawn bills on Wilkins payable to the 


order of Span who indorſed them over, Wilkins became a bankrupt, 
and afterwards Span as indorſer was obliged to take them up, and 


having been admitted a creditor under Wikins's commiſſion, on a 
Petition to expunge the proof of the debt, Lord Thurlow was of 
opinion that the debt was proveable by Shan, and he diſmiſſed the 
petition and continued of the ſame opinion on a re- heating; And 
the ſame was holden in the caſe ex parte Seddon by Lord Lougb- 
borough C. 26th November 1 796. Seddon and others the peti- 


tioners, having a bill of exchange accepted by one Oldbam, in- 


dorſed it and delivered it to the bankrupts in conſideration of their 


promiſſory note for the ſame fum, which note they indorſed te 
Down and Co. bankers; Paty and Co. the bankrupts negotiated 
Oldbam' 8 bills, which he paid, and after the bankruptey of Faly 
and Co. the petitioners as indorſers of the bankrupts note were 
obliged to pay it to Down and Co.; 
that the petitioners ſhould be admitted creditors under the com- 
miſſion for this note. 
ditor ſhould be in poſſeſſion of the note at the time of the bank- 
ruptcy further appears from the caſe of Bingley and Maddiſon, M. 


1783. Co. Bankr. L. 22. where it was holden that the indorſee = 
of a note after the bankruptcy was a good petitioning creditor. 
Thus it would have been if the bills had been negotiated and 
And the indorſees 


returned without the indorſees proving them. 
Proving the bills under the commiſſion will not make any differ- 
ence, for having done that, they can only call on the Peters for 
the deficiency beyond the dividend paid by the Dunlops which is 
juſt what the Peters' would loſe if they had kept the bills and 


proved them themſelves, -in which caſe the certificate would have 
Their negotiation of the bills ſubſtituted others in 
their place with reſpect to their claims on the Dunlops, but did not 


barred them. 


While the indorſees are holders of che bills, 


enlarge thoſe claims. 
the 


9 


and the Chancellor ordered 8 


And that it is not neceſſary that ſuch ere- 
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the Peters have no claim whatever on the Dunlop, they have 
transferred their right to others; and when the bills ſhall be re- 
turned upon their taking them up it will be juſt as if they had 
never parted with them, for the right to recover on the bills is not 
done away, by negotiating them. If it were, much of the ſecurity 
| which a bill- holder has would be loſt by negotiation ; for if A. 
ſhould indorſe to B., and B. to C., and C. to D., and D. ſhould 
return the bill to C., though he poſſibly might recover againſt B. 
on the original conſideration on which the bill was trausferred to 
him, yet I do not ſee what action C. could have againſt H. or the 
drawer but on the bill. That the right to ſue on the bill is not 
loſt by the indorſement is ſettled in the caſe of Death v. Serwon- 


againſt the acceptor ; and the declaration ſtated the cuſtom of 


acceptor is liable to pay the money to that indorſer, as he would 
have been if he had not made any indorſement ; judgment was 
given for the plaintiff, and affirmed in error in the Exchequer- 
chamber, where it was objected that by this means the acceptor 
would be liable to the payee and all the indorſers, and ſo be 
charged ſeveral times: but this was not allowed, for by the in- 
dorſement of the payee he was diſcharged from any payment to 
him, and by the indorſement of the plaintiff from any payment 


money to the indorſee. Now as according to this caſe the indor- 


dorſement, if he could likewiſe inſiſt on his having laid out 
money for the uſe of the acceptor, it would be in his power either 
to come in under the commiſſion or not as he pleaſed, and his 
debt at the ſame time might be conſidered as ariſing both before 
and after the bankruptcy. If the indorſer who pays the whole 
cannot ſue for the whole after the acceptor's certificate, he cannot 
be in a better ſituation by paying a part only inſtead of taking up 
the bill. This is an anſwer to Mr. Hood's and Mr. ben s ar- 
gument of their not having the bills. 


it was a: matter of contingency: whether the Peters? would or 
would not be ever called on to pay, and that on payment a new 
debt aroſe, as in the caſe of principal and ſurety. But this caſe is 
Vol. VII. 7 G 9 0 diſtin- 


ters, 1 Lutw. 886. That was an action by the ſecond indorſee 
merchants to draw bills of exchange and to indorſe them, and 


that if the acceptor fail paying the bill to an indorſee, then by the 
cuſtom if the immediate previous indorſer pay the money, the 


to him till he was again entitled to receive it by payment of the 


ſer who pays is to be conſidered as having never made any in- 


But it has been contended chat after the negotiation of the bills 
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17938. diſtinguiſhable from that of a ſurety, who pays money Kor his 
gd principal after his bankruptcy; for the contract in ſuch a caſe i is 
3 from its nature conditional, aud it is a matter of uncertainty and 
Duntor. contingency whether at any time any claim will ariſe on the prin- 

cipal. But that is not the caſe of the drawer of a bill, who may, 
after he has negotiated it and been obliged to pay it, maintain an 
action or ſue out a commiſſion on the bill itſelf, juſt as if he had 
never parted with it. When he takes up the bill he is referred 
back to his original contract, according to the caſe of Death v. 
Serwonters ; until the bill gets back to the drawer, the acceptor is 
diſcharged with reſpe& to the drawer; when the drawer gets 
back the bill, his right revives and the bill which is the evidence 
of the contract of the acceptor proves that his undertaking was 
to pay a certain ſum of money at a fixed time and not on any 
contingency. In ſhort the queſtion comes to this, Whether the 
drawer of a bill of exchange, who is obliged to take it up after 
having negotiated it, is not confined to his action on the bill to 
recover againſt the acceptor? And it ſeems to me that he is, for! 
ſee no reaſon to raiſe an implied aſſumpſit as for money paid by 
the drawer for the acceptor, when the contract ariſing out of the 
bill and the cuſtom are fully ſufficient to enable him to recover 
what he may be obliged to pay on the acceptor's refuſal. 
In addition to theſe reaſons it appears to me that a contrary 
doctrine would militate againſt the deſign of the bankrupt laws, 
which is to ſet fair traders free from the engagements they may 
have made previous to their bankruptcies; and that it will be very 
miſchievous if conſiderable! dealers in trade, whoſe bills are in a 
ſtate of negotiation at the time of their bankruptcies, ſhould be 
liable to the utmoſt amount of their bills after having given up all 
their effects. Surely it cannot depend on the negotiation or non- 
negotiation of a bill by the payee whether a debt created anterior to 
a bankruptcy ſhall. or ſhall not be barred by it. The caſes which 
preſs, upon this opinion of mine are thoſe of Howis v. Wiggins (a ), 
and Brooks and Rogers (b). With reſpect to the laſt, Lord - Laugb- 
borough who was chief juſtice when that caſe was decided, on 
further conſideration and of the caſes which had not been men- 
tioned in the courſe of that argument, held differently in the caſe 
ex parte Seddon, which undoubtedly leſſens the force of it. I 
argued that caſe as being the caſe of PO and: bes and 
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conſidered: Brooks as lending his namè to Rogers to get money on 
the draft of Rogers of the / Olney bank; and that in ſubſtance it 
was an advance of money to Rogers on the credit of Brooks's 
name as 4 ſurety to the bank; but 1 doubt if that argument is not 
fallacious, for on Brooks's carrying the bill to the bank, the bank 
lent him the amount of it upon the ſecurity of the bill and of his 
name, and when Rogers reccived the money, it was a Joan to him 


titled to recover when returned to him for non-payment. As to 
the caſe of Howis and Wiggins, J ſenſibly feel the preſſure of it, 
and with the weight of ſuch an authority againſt me, I cannot but 
be apprehenſive that I have proceeded upon falſe grounds. T have 
endeavoured to diſcover wherein I may be miſtaken but without 
ſucceſs, and according to the beſt judgment I have been able to 


to the demand. And the anſwer J give to the queſtions propoſed 


muſt be entered for the defendants. 


EEC COP "OP" v "Ne 2 NS 2 HO 


GRrosz, J. The right of the plaintiffs depends upon the queſ- 
fon whether the certificate of the defendants is a bar to the ac- 


ö 


tween A. and B.: it will then ftand thus; 4. exchanges his ac- 


he pays that which B's eſtate could not pay. What then is rhe 


performed his engagement and paid what he was bound to pay : 
but upon B. 's acceptance, on which he was the drawer, he is a 
creditor on the eſtate of B.; B. the acceptor was bound to Pay 
him upon the bill; his right of action ariſes upon the bill, and 
not upon any contract collateral to the bill. If there had been no 


he had paid as drawer. To this purpoſe is che caſe of Rolfe v. 
* 1 | 2 Caflon ; 


by Brooks on the ſecurity of the bill, on which Brooks. was en- 


form after much conſideration, the certificates in this caſe are bars 


is that the plaintiff is not entitled to recover, and that a verdict 


tion; in other words whether the debt on the bills accepted by 
the deferidants could be proved by the plaintiffs under the com- 
| miſſion againſt the defendants. [Here Mr. J. Grgſe ſtated the 
caſe.] To make the caſe more intelligible, I will ſimplify” it, and 
ſuppoſe it to be a caſe on two bills accepted and exchanged be- 


ceptance for 3000 l. with B. for a like acceptance; A. pays "Ws" 
own acceptance; B. becomes 'a bankrupt and cannot pay his, in 
conſequence of which the bill-holder calls on A. the drawer, and 


ſicuation of the parties? A. in paying his own acceptance has only 


bankruptey, and A. had in default of B. paid B.'s acceptance, A. 
might have ſued B. as acceptor on the bill; and upon the eſtate 
of B. as acceptor of the bill he had a right to prove the money 
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casts IN EasrER TERM 


Caſlon 00 ; where 4. drew a bill of exchange on B. Pe”: to 
the order of A. which B. accepted ; and B. drew a bill on A. 
payable to the order of B. which A. accepted, for their mtg] : 
accommodation, both bills being made payable at the ſame time, 
| having the ſame dates, and containing the ſame ſums. There it 
was holden that the one acceptance was a good conſideration for 
the other, and not merely an indemnity ; ; ſo that if either party 
became a bankrupt the bill accepted by him might be proved 
under his commiſſion; and that conſequently to an action brought 
on ſuch bill his bankruptey and certificate might be pleaded in 
bar. Now apply the doctrine in that caſe to the preſent, and it 
will Rand thus ; the bills accepted by the Dunlops were a good 
conſideration for the bills accepted by the houſe of Peters; the 
Dunlops having become bankrupts the bills accepted by them 
might have been proved under their commiſſion ; and conſe- 
quently to an action brought on them the au e of the de- 
fendants may be pleaded in bar. The argument ſet up by the 
plaintiff i is that the right of the Peters? does not ariſe on the bills; 
but the fact is not ſo; the whole tranſaction is founded on the 

bills. The debt from tha defendants to the houſe of Peters does 
not ariſe from the latter having paid their own acceptances, for 
thoſe they were bound to pay ; but from the defendants having 


omitted to pay their acceptances, in conſequence of which . the 
houſe of Peters were bound to pay as drawers, and are by law. 
remitted to their right to recover againſt the Dunlops as acceptors, 
This 1s the true foundation on which the houſe. of Peters could, 
have any right to recover againſt the Dunlaps; and to this effect 
is the caſe of Death v. Serwonters, 1 Lutꝛv. 885 to 888. A. 
draws a bill of exchange upon B. payable to C., which B. ac- 
cepts; C. indorſes it to D.: now by this e e B. is diſ- = 
charged of the payment to G., and if D. indorſe it to E, then B. Y 
18 diſcharged of any payment to D.; but if D. pay the money to 
E., then D. becomes again 1 to receive the money of B. 
So if C. pay the money to D., then B. is diſcharged as to D.; 
but C. becomes newly entitled, and B. is again liable to him, but 
diſcharged againſt D. and E. So here the Dunlops not having 
paid their acceptances to the holders, the drawers were obliged to 
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pay them ; and when they have paid they become again entitled, 
and the Dunlops are again liable. In other words the, houſe of 


(a) 2 H. Black, Rep. 570. 
*g _ 5 Peters 
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Peters are r emitted to thelt bb 06 ti the bil, e fich when in bis 


| hands of ether hotdefs Was ied as to che. Theſe are caſes 
at law, Atid prove the riglit of the Peters“ on Ne bill. And con- 


ſiſtent witli thoſe caſks i8 I underſtand the practice of the Court 
of Chancery; according to Which (as T apprebend) | the Peter 
mlight have proved their claim upon the bills after they had paid 


what Was duk upon them and Ka taken | them up. Ex parte 
Brymtr, Co. Banks. Laws, 211; and ex parte Seddon, November ; 


1796, before Lord Luigi vg The petitioners there were 
creditors before the bankruptcy upon a promiſory note of the 
bankrupts for 385 J. 105. 6d. payable to the petitioners, the 
conſideration of which was a bill drawn by the petitioners, and 
accepted by one Oldham for the like ſum: at the time of the 
bankruptcy the note was not in the hands of the petitioners, ſo 
that it eould not be proved at that time under the commiſſion, but 


4 


coming afterwards to'their bands the Lord Chancellor permitted it 


to be proved; for having given a valuable conſideration for it, 


there was till it was paid a debt due to them upon the note. 80 


here, the Peters having given a valuable conſideration for the 


W of the - chere was till Vid were pig a debt 


"oe upon the acceptances of the Batz, beiby paid by the Peters 


their right accrued on the bills; and that upon thoſe bills they might 


have proved their debts under the commiſſion of the Dunlops. Mp 
This is the plain way of conſidering the caſe, by which ]I think. 
the material arguments for the plaintiff are anſwered. Not chat 


the caſe is without its difficulties; and had 1 been compelled | to 


have decided inſtantly on the former argument, thoſe of the 
plaintiff ſtruck me ſo forcibly that my opinion inclined towards a 
deciſion in his favor. They were, 1ſt, That there was no cauſe 
of action till the bankruptcy; But there lies the fallacy and miſ- 
take; for the inſtant the bills were exchanged, each was indebted 
to the other in the ſum which was the amount of their reſpective 


acceptances; for the counter acceptances were a good conſider- 


ation to found a debt upon on either fide reſpeQively. So is the 


1440 


caſe of Rolfe v. Caflon, 2 N lac. 570. 2dly, It was aid that 
the Peters have paid more than they ought to pay. This will 
always happen upon the exchange of: acceptances and an inſolvency. 


of one of the parties; where one has paid and the other has not. : 
The ſolvent man is bound ts pay his own acceptances as acceptor 


and the acceptances: of the other as drawer ; but the debt due to 
Vor. Tie - . him 
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bin Tom the other Joes not ariſe from the payment of his own 
acceptances, but upon his name ſtanding as drawer on bills of 
which the other i is acceptor, and which always conſtitutes a debt 
to the drawer. 3dly, It was faid that when the Peters paid the 
Dunlop, acceptances a new conſideration aroſe, to which the cer- 


tificate is no bar. To which I anſwer in the negative: the right 


of the Peters? is not founded on à new conſideration, but they are 
_ remitted to their old right, which ariſes on the bills and not on 4 
fact collateral to the bills; and the not attending ſufficiently to 


this diſtinction (I ſuſpect) led me at firſt into a contrary opinion, 
occafioned by comparing this caſe to that claſs of caſes where a 
man without conſideration accepts a bill which another promiſes 


to take up. There at the time of drawing the bill there is no debt | 


to the acceptor z the debt accrues only by payment of the money. 
The acceptor qua acceptor can never be a creditor ;; his acceptance 


imports the admiſſion of a debt from him to another ; and when 


he has paid as acceptor, if he paid for any other perſon in conſe- 
quence of any requeſt from that other, he becomes a creditor, not 


on the face of the bill, but by a contract collateral to the bill. | 
When two perſons exchange acceptances, each becomes the debtor 
of the other upon his accepted bills. But when a man accepts 
without confideration, he is never a creditor of the perſon for 
whom he accepts till he pays; from that payment ariſes the debt: 
'but where the acceptances are exchanged, the debt ariſes from ; 
thoſe acceptances. The firſt caſes in which this claſs of men, who | 
were refuſed the liberty of proving under the commiſſion, were 
permitted to ſue the bankrupt after his certificate, were caſes of 
indemnity. Upon that ground were determined the caſes ex 


parte Adney, Coco. 460. Young v. Hockley, 2 Black. R. 839. 


 Chitton v. Mhiſin, 3 Will. 13. Vanderheyden v. De Paiba, ib. 528. | 
Goddard v. Wi anderheyden, ib. 262. Heſtuyſon v. Woodbridge, M. 


24 Geo. 3. Dougl. 166. n.; all which were actions by acceptors 


againſt the drawers ..on promiſes of indemnity, i. e. to repay the 
acceptors if the drawers did not take up the bills when due; and 
Taylor v. Mills and another, Coup. 525. which was an action ; 


on an indemnity bond. The caſe ex parte Adney was this; A. in 


conſideration of 11. 10s. 7d. received of B. undertook in writing 
to make himſelf liable for the due payment of a note upon which 
H. was indebted to B: 4. before the note was due became bank- 
rupt; held that A. 's undertaking was a collateral engagement only 
an caſe Ai. thould not ,pay the note when due; conſequently as it 
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relted in contingeney whether it would ever become a debt or 
not, it could hot be proved as ſuch under A. s commiſſion. Here 
in reſpect to the Peter“, as drawers of the bills, the debt was 


pills were in other hands. | 5 
As to the caſes of Brooks v. Rogers, and Howis V. de, this 
caſe has been reſerved for the purpoſe of reconfidering them. The 
gentlemen in the Court of Chancery conceive that thoſe deciſions 
are directly in oppoſition to their daily practice. And of the caſe 
of Brooks v. Rogers | it is remarkable that the Lord Chancellor, who 
in 1791 determined that caſe as Chief Juſtice of C. B., ſo doubted 
of it, that upon reconſidering it in the caſe ex parte Seddon he 
overruled it and permitted the debt to be proved. The caſe 
of Hoist v. Wiggins came on before this Court upon a mo- 


I conſidered it as a cafe of indemnity ; and the ground on which 
the rule was refuſed was on a ſuppoſition that Vanderheyden v. 
confidered Howis the plaintiff and payee of the two promiſory 
notes as having indorſed them as furety for the defendant, with 
a view to give credit to the notes, and without any conſideration. 
given to him for ſo doing. In any other way of conſidering that 


way of conſidering the queſtion that by the deciſions both at law 
have been proved under the commiſſion; and that therefore the 
certificate is a bar. And in ſo deciding, the Court is furthering 


the intention of the legiflature in favour of bankrupts, whoſe plan 


curred, which would be very much obſtructed if in a caſe like 
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before his bankruptcy. 
ASHHURST J. This was an action brought by the plaintiff 
againſt the defendants for money paid laid out and expended for 


place between. the. Peters? and tg, and ſeveral bills paſſed 
4 | 95 between 


certain and exiſted at the t time of the wee although "Mt 1 


tion for a new trial; and poſſibly under a miſapprehenſion of it, 


De Paiba, which was a caſe of indemnity, was in point. I then N 


and in the Court of Chancery the debt accruing upon the accept- ä 
ances was a debt at the time of the bankruptcy, and as ſuch might 


577 
1798. 


CowLer 
again 


DunLor. 


caſe, I think it ĩs not to be ſupported. It ſeems therefore in this 


it was to liberate that claſs of men from their debts before in- 


the preſent a bankrupt were, after giving up his all, to be liable | 
to demands for thouſands of an accrued due upon acceptances | 


their uſe. The defendants pleaded the general iſſue, and their 
bankruptey and certificates, and that the cauſe of action accrued 
before their reſpective bankruptcies. The facts of the caſe are, that 
in the year 1785 an exchange of bills to a large amount took 


A caps. IN- EASTER TERM - 
1798. between wan to the amount of 3009/. each, aha any "a 
r conſideration being given to them by either party than their 
againſt + mutual acceptances, and it Was agreed that each party were to pay 
DuxLoe. | 
' their own acceptances. The Peters before they became bankrupts 

paid ſeveral bills drawn upon them by the Dunleps, and the reſt 

of the Peters' acceptances were proved and diſcharged under their 

vommiſſion. But the whole of the Dunlop acceptances remained 

unpaid a conſiderable time after the bankruptcy of all parties; 

and the eſtate of the Peters , beſides paying their acceptances, was 
in advance by payments made ſubſequent to the bankruptcy. of 

the Dunlops for them in the ſum of $9 J., for willch the verdict 

was taken in this cauſe. 

The queſtion is, Whether at the time of the bankruptey : 
of the Dunlops that ſum was or was not a debt proveable 
under their commiſſion? and according as this is decided, the 
conſequence will follow of courſe, whether the debt is or is 
not barred by the bankruptcy and certificate. It is a general 
rule of law that where one man pays a debt for another which he 

was liable to pay, that is money paid for his uſe, and gives a new 
cauſe of action to the party ſo paying. The queſtion. 1s, whether 
this caſe comes within that rule. Here there was no other con- 
ſideration than the mutual acceptances, and it was part of the 
original agreement that each was to pay his own. Then taking 
that to be the tranſaction, there could not be ſaid to be any | 

debt exiſting by or from either party, provided they had kept 
to their ſeveral ſtipulations, and had each paid their awn accept- 
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ances; conſequently no debt could ariſe, but by future failure of 
the parties. And it is laid down in Chilton v. Whi Nn (a) that no 
debt can be barred but what was contracted with certainty before the 
act of bankruptcy. This caſe ſeems to me to be the ſame in effect 
with that of Young and another v. Hockley (b). There the defendant 
drew a bill of exchange on the plaintiffs payable to his own order; 
the plaintiffs at the defendant's requeſt and on his- Promiſe to 
indemnify them accepted the bill, which becoming due after the 
defendant's bankruptcy the plaintiffs paid it to prevent being 
ſued; and it was holden that they could not prove this as a debt 
under the commiſſion, and therefore that the defendant: could not 
plead his cer tificate in bar of the action on the promiſe to indem- 
nify. The caſe alſo, of Taylor v. Mills and another (c) ſeems 
very io to che preſent, where it was holden that a ſurety 
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is founded on a pre-exiſting ground. 
of the ſame opinion. The caſes of Chilton v. Whifin (a), and 


1 THE THIRTY-EIGHTH YEAR OF GEORGE m. 


in a bond who pays the debt after a commiſſion of bankrupt EY 


againſt his principal i is not barred by the certificate, though the 


penalty of the bond was forfeited before, And Lord Man: geld 


{aid that at the time of the bankruptcy the defendants were not 


indebted to T. aplor ; he clearly therefore could not come in as a 


creditor under the commiſſion ; he was not damnified at that lime; 
and till damnified, which he could not be till he had been called 

upon and had paid, he could not bring an action. He ſaid fur- 
ther, that the caſe did not ſeem to him to be different from any 
where the cauſe of action, though it ariſe after the bankruptcy, 
And the other judges were 


Vanderheyden v. De Paiba (b), which are not denied to be law, 
affirm the ſame principle; and ſo does the caſe of Howis v. Wig- 
Fins (c). Now here the debt could never ariſe but by the failure 


of one of the parties to fulfil this engagement ; and that did not 
happen till after the. bankruptcy of the Dunlops, till when the 


debt was not aſcertained. 

This caſe therefore ſeems to fall exaRly within the principle 
laid down by Lord Mangfield | in Taylor v. Mills. It is the com- 
mon caſe where the cauſe of action ariſes after the bankruptcy, 
though founded on a pre-exiſting ground ; and therefore this 
demand could not legally be proved under the Dunlops com- 


miſſion. Indeed it is ſtated as a fact in the caſe that the com- 


miſſioners rejected the proof; and I think they did right, becauſe 


at the time of the bankruptey of the Dunloßs the eſtate of the 
Peters had not paid nor aſcertained the debt due from the Dun- 
lops, which they were afterwards obliged to do in conſequence of 


the Dunlops not paying their acceptances agreeably to their under- 


taking. And if at the time of the bankruptcy of the Dunlops 


there was not ſuch a debt aſcertained as was proveable under the : 
commiſſion, but it only aroſe afterwards upon a contingency, it 


will conſequently not be barred by the certificate; and therefore 
I am of opinion that the poſtea ſhould be delivered to the 
plaintiff. 

Lord KEenyoN Ch. q This caſe has remained for 1 
longer than we wiſhed, 
fected) to decide on the intereſts of parties immediately, and 


(a) 3 wil 17. (4) 1b. 528. 
Vor. VII. „ 


60 Ante, 4 vol. 7142 


It is always expedient (if it can be ef- 


parti- 


579 
1798. 


CowLEY 


againſt 
'DuxLoy, 


CASES IN EASTER TERM 


| Corry Arrangement of the bankrupt's eſtate, The delay in this caſe has 


again not ariſen from „ IS: 
5 from a want of our conſidering it again and again, but 


coneluſion. It is not however in the nature of the mind of 
men always to ſee every part of an intricate argument in the 
ſame light; and when we do not, it is a duty we owe to the 
public to ſtate the grounds of our opinion. If the ſyſtem of the 
bankrupt laws had not been framed, it might perhaps appear rea- 
ſonable to ena@ that a bankrupt, who has dealt fairly by his 
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the deciſions at one ſtroke. It is clear that a bankrupt, who has 
ated moſt fairly, may in a variety of inſtances {till remain liable 
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that where a bankrupt has taken a leaſe and entered into cove- 
nants for payment of rent and for repairing, &c. though the leaſe is 
taken from him and blended with the general maſs of his property 
and divided among his creditors, yet his certificate will not de- 
liver him from his 9 to Perform the covenants cantained 4 in 
chat leaſe. 


. bankrupt? s remaining till liable, and the creditor not being 
able to prove his debt under the commiſſion, are convertible terms. 
Then could this debt have been proved under the Dunlops" con- 
miſſion? if it could, their certificate delivers them from it; if not, 
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of this caſe, or noticing each particular caſe alluded to, I will 
aſſume this as a principle, which is ſettled by the caſe of Goddard 
v. Vanderbeyden and ſome of the other caſes already mentioned, 
that where a man enters into an obligation as ſurety (and thete 
is NO neceſſity for an abſolute promiſe, an implied promiſe has 
the ſame conſequence | in law) for another, and is after the bank- 
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ſame concluſion that my brother Aſphurſt has drawn, without en- 
countering any deciſion. When theſe bills were drawn and ac- 


-£ ED they 


1798, particularly in caſes of bankruptcy, becauſe it lets in a more ſpeedy 


from a hope that we entertained of at length arriving at the ſame _ 


creditors and has parted with all he has in the world, ſhould be 
delivered from every obligation he had made prior to his bank- 
ruptcy. But it is now too late to cancel, on ſuch a principle, all 


on contracts made before his bankruptcy. It is extremely clear | 


the certificate does not deliver them. Without repeating the facts 


ruptcy of the other called on to pay money in diſcharge of the 

obligation entered into by him for the bankrupt, a cauſe of action 
accrues to him which 1s not barred by the certificate. The way 
in which I have conſidered this queſtion leads me to draw the 


Santee they conſtituted ; an obligation on the acceptors, by which 


5 EL ˙ ü ae ee 
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they were primarily liable to pay the perſon who ſhould have a 
title to the bills and be in a condition to call for payment of the 
money : but they. only conſtituted an obligation to the amount of 
the ſums contained in the bills; as ſoon as they had paid that 
money, they the acceptors (the principal debtors) were diſcharged 
from every obligation, The holder of the bills tacitly engaged 
firſt to apply to the acceptors for payment, and on their failure 


6 ‚ ob 


fideration the caſes ex parte Brymer and ex parte Seddon, becauſe 
they only ſhew that though the indorſer of a bill of exchange was 
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gets poſſeſſion under a perſon who had a legal title to it he may 
come in and prove his debt under the commiſſion ; he 1s then 


right to call on the acceptor for payment if the acceptor has not 
been called on by ſome perſon who had a better right to require 
payment, for if the acceptor has paid he is delivered from all 
reſponſibility and cannot be again called upon to pay the bill. 


bills have made uſe of them up to their extent, and proved them 


after the eſtate of the Dunlops has been called upon to pay divi- 
dends up to the extent of theſe bills, ſhall it be permitted to an- 


of the Dunlops twice for the ſame debt. Proving the debt under 
the commiſſions againſt the Dunlops and receiving a dividend was 
equivalent to payment. If that be ſo, there is an end of the 


Dunlop, not indeed in monies numbered, but ſuch a ſatisfaction 
=_ As the law has pointed out in this caſe.: the acceptors were then 
*. delivered from all liability under the bills. But then aroſe another 
ha ßbility, in conſequence of the Peter“ having become ſureties for 
the acceptors; when the drawers paid the bills, they had a right 


for ſo much money paid laid out and expended for their uſe. 
I before ſtated, and on that I rely, that when the ſecurity of a 
| bill is given, the acceptor is the principal debtor; to him the 

holder 


not in poſſeſſion of the bill at the time of the bankruptcy, yet if he 
(as my brother Gre/e obſerved) remitted to his former title: but 


1 yield to that propoſition with this qualification, that he has a 


Then let us conſider what the preſent caſe is; the holders of theſe 


under the commiſſions againſt the Dunlops, the acceptors. And 


other perſon, who gets poſſeſſion of the bills, to come upon the 
eſtate of the Dunlops again? That would be charging the eſtate 


queſtion beyond all doubt; for here the holders, having a legal 
right to the bills, obtained ſatisfaction from the eſtate of the 


to call on the acceptors for whoſe uſe they had paid that money as 
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ata. va 
MT 2. 


r 
WIE AIRS ER 


* r 
r 
rr 


ä ed . 


— 2 — — ESL — 


n * 
— — — 


againſt 


% 


CASES IN EASTER TERM S 


holder mult: firſt apply, W on his failure the holder may have 


recourſe to the drawer. But here down to the time of the bank. 


ruptey of the defendants, it was impoſſible for the houſe of Peters? 


Du NL O. 


to call on the eſtate of the Dunlops for payment. If the bills, 


| though once negotiated, had come back again to the Peters, they 


would have been remitted to their better right, and might have 


proved their debt under the commiſſions againſt the Dunlops: 


but as the bills were not in the hands of the Peters at that time, 


and were put in force againſt the eſtate of the Duzlops by the 


perſons who had the legal right to them, the Peters could not 


| prove theſe bills again under the ſame commiſſion. | Whether 


or not the Peter“ could have proved theſe bills under the Dun- 
loßs commiſſion will be ſeen by conſidering whether or not 
they could have maintained an action at law againſt the Dunlop 
before the bankruptcy : had ſuch an action been brought, it 
would have been an anſwer to it to have ſhewn that the bills 
had been already paid by the Dunlsþs. The eſtate of the Dun- 


loße having once paid theſe bills, I cannot conceive how, the 


Dunlops could be again liable on the bills; and yet the affirm- 
ative of that propoſition muſt be eſtabliſhed before any fair op- 


| Poſition can be made to the preſent action. As it is clear that 


the Peters could not have brought any action againſt the Dun- 
loþps on theſe bills before the bankruptcy, it ſeems to follow 
that having been called upon after the bankruptcy of the Dunlops 
to pay this money which the Dunlops were bound to pay, the 
richt of action accrued to the Peters“ only on payment after the 
bankruptcy, on the ſame ground that a ſurety, who pays money 
for his principal after his bankruptcy, may ſue the principal, 
and the debt is not barred by the nc and certificate of 
the principal. | 

TI an therefore of opinion that the plaintiff 1s entitled to judg- 
ment. But as the Court are equally divided, no Judgment can be 


given in this caſe. 


IN THE THIRTY-EIGHTH YEAR OF GEORGE Il. 


The Mayo? &c. of LonpoN again Cork and Others. 


1 


e 20 the an againſt the aſſignees of the leſſees. 

The declaration ſtated that by an indenture made on the 25th 
of February 1777 at London the plaintiffs demiſed to P. Longes 
and others, truſtees for the Artillery company, All that piece or 


name of the Artillery Ground, and heretofore part of the field 


pariſh of S/. Luke in the county of Midalgſex, for 60 years 
under the yearly rent of 5 J. for the firſt 30 years and 20 J. per 
annum for the remainder of the term; in which leaſe were con- 
| tained ſeveral covenants on the part of the leſſees, one of which 
was that the captains of the trained bands of the city ſhould and 
might from time to time when and ſo often as it ſhould ſcem good 
to the Lord Mayor of the city or to the ſaid captains have free 


demiſed, without any charge for the ſame, and without any let 
ſuit trouble denial &c. by the leſſees &c. 
demiſe the leſſees entered; and on the 1ſt of December 1796 at 


demiſed premiſes by aſſignment thereof then and there duly made 
came to and veſted in the defendants; by virtue of which aſſign- 
ment they afterwards entered &c. Then it ſtated certain breaches 


trained bands &c., for that C. Porter and T. Jennings two of the 
ſaid captains were on ſeparate days prevented by the defendants 
entering on the ſaid ground for the purpoſe of training n 
and exerciſing the ſaid trained bands &c. 

To this the defendants put in nine pleas, among ITY were 
the following; that the leſſors did not demiſe to the original leſ- 
ſees modo & forma; that the eſtate &c. of the original leſſees did 
not come to or veſt in the defendants by aſſignment modo & 
forma; and that the ſaid captains had free ingreſs &c. 
lues were joined on all theſe pleas, and found for the plain- 
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parcel of ground being part of the ground called or known by the 


commonly called or known by the name of Bunhill Field in the 


That by virtue of that 


London aforeſaid all their eſtate right title &c. in and to the ſaid 


1798. 
— 


Monday, 
May 7th. 


Where there 
are ſeveral 
facts material 
to the plain- 
ffs? action, 
ariſing in dif- 
ferent coun- 
ties, the 
plaintiff may 


bring his ac- 


tion in either. 
If a local 
action be 
brought and 
tried in a 
wrong coun- 
ty, the defect 
is aided after 
verdict by 
ſtat. 16& 17 
Car. 2. c. 8. 


liberty of ingreſs egreſs and regreſs together with the trained bands 
to muſter train and exerciſe the ſaid trained bands upon the ground 


of the covenant, that the captains of the trained bands had not 
had free liberty of ingreſs egreſs and regreſs together with the 


tiffs on the trial in London, ſubject to the opinion of this court on 
a caſe reſerved, The only queſtion in that caſe was whether the 
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584 ge. CASES IN FASTER TERM. 
1798. militia of London, raiſed by the ſtat. 26 Geo. 3. c. 92. in lieu of the 


—” trained bands, could or could not be exerciſed in the Artillery | 
The Mayor 1 1 SA 

&.of Ground within the meaning of the covenant contained in the leaſe. 

we of 1777? This Court, being clearly of opinion that they might, 

COLE. ordered the poſtea to be delivered to the plaintiff in the laſt 

term. | | 

After the above caſe was diſpoſed of the defendants moved in 

the laſt term to arreſt the judgment, on the ground that the action 

was local and ſhould have been tried in the county of Middleſex 

where the land was ſituate, on the authority of Barker v. Damer; 

Carih. 182; 1 Show. 191; 3 Mod. 337. and Salk. 80. 

_ Gibbs, Fackſon and R. Smith, now ſhewed cauſe againſt that 

rule. Firſt; the foundation of the application fails, becauſe it is 

not e alleged in the declaration that the land lies in the 

county of Mzaddleſex, or out of London. It is not ſtated that the 

Artillery Ground, the land demiled, lies in Middle er, but merely 

that formerly it was part of a field commonly called Bunhill Field 

in the pariſh of $7. Luke, in the county of Middle ex; which is 

nothing more than that the ground was reputed to lie in Middle- 

ex. And if it be doubtful whether the land lie in Middleſex or 


London, that alone is a ſufficient reaſon for diſcharging the rule; 


for unleſs it clearly appear on the record that there has been a 
miſtrial, the plaintiffs are entitled to their judgment. But, ſe- 
condly, if the land demiſed be locally ſituate in Mzddle/ex, two of 
the iſſues joined in this caſe were on facts alleged to have happen- 
ed in London, and therefore were properly tried in London. The 
firſt is on the demiſe made at London; the ſecond alſo is on the 
aſſignment made at London; for in the declaration it is alleged 
x duat the demiſe was made at London, and the aſſignment at Lon- 
-: don aforeſaid, and the pleas deny both thoſe allegations modo et 

forma. And if only one of the material facts on which the ac- 
tion is founded aroſe in London; the plaintiff had his option either 
to bring his action there or in the county where the other facts 
; happened. In Bulwer's caſe (a) the rule is clearly laid down, 
2 4 Th all caſes where the action is founded upon two things done 
1 855 in ſeveral counties, and both are material or traverſable, and the 
| | one without the other doth not maintain the action, there the 
plaintiff may chooſe to bring his action in which of the counties 


he will (5).” This rule has always been acted upon, and was 


3 | | (a) 7 Co. 2. . (5) See alſo Scart v. Breft, ante, 2 vol. 241, per Abbarf 18 
ä 353 — + 


* \ 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. Te 
particularly recognized in Greg/on v. Heather (a). Thirdly ; but 1798. 
even if the action were improperly brought in London, the de» "YT 

| | 1 TE „ The Mayor 
fendants ſhould have demurred and cannot take advantage of this wc. of 
objection after verdict by reaſon of the ſtat. 16 & 17 Car. 2. 23 
. 8. which enacts that if any verdict {hall be given in any Cork. 
action &c. judgment thereupon fhall not be ſtayed or reverſed 
« for that there is no right venue, / as the cauſe were tried by a 
jury of the proper county. or place where the action is laid.” And 
though it was at firſt doubted whether that act only applied to 


thoſe caſes where there was a wrong venue in the right county or 


4 
7 


Y- BL 


to thoſe where the cauſe had been improperly tried in the wrong 
county, it has been ſolemnly adjudged that the latter is the true 
conſtruction of the act. Craft v. Boite, I Saund, 240; 1 Ventr. 22; 
and Sir T. Raym. 181; 3 Salk. 304. 2 Vin. Abr. 334. Chew v. 
Briggs, 12 Mod. 7; Santler v. Heard, 2 Bl. Rep. 1033. per 
Blacſhſto ve J; and the Mayor &c. of Berwick v. Ewart, ib. 1071. 
per Gould J. I he only caſe in which a contrary rule was adopted 
is that of Thurſby v. Plant. (O); for the caſe of Barker v. Damer, 
on the authority of which this rule was obtained, is diſtinguiſh- 
able from the preſent; in that caſe there was a plea to the ju- 
riſdiction of the court, and a demurrer to the plea, ſo that the 
ſtat. 16 & 17 Car. 2. could not apply to it. And of Thurſby v. 
Plant it is ſufficient to obſerve, 1ſt, that it was decided before 
that of Craft v. Boite and the other caſes above referred to in 
which a contrary rule was eſtabliſhed; and 2dly, it was argued 
when the ſtat. 10 & 17 Car. 2. was ſufpended ; for that act had 
force at firſt only for three years and to the end of the ſeſſion of 
parliament afterwards z and though the ſtatute was afterwards 
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revived and made perpetual by ſtat. 22 & 23 Car. 2. c. 4., it's 
operation was ſuſpended when Thurſby v. Plant was decided. 
And if this defect of mis-trial (if any) were not cured by the 
tat. 16 £97 17 Car. 2., it clearly, was cured by a ſubſequent ſtat. 
5 Geo. 1. c. 13., which enaQts that where any verdict has been or 
ſhall be given in any action &c. the judgment thereupon ſhall not 
be ſtayed or reverſed for any defect or fault either in form or ſub- 
ance in any bill, writ original or judicial, or for any variance in 
ſuch writs from the declaration or other proceedings. French q. t. 
v. Wiltſhire, 2 Str. 1085. 5 
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(a) 2 Str. 727, and 2 Ld. Raym. 1455 | 259; and 2 Keb. 439. 448. 468, 492. 
165 1 Saund. 237. 1 Sid. 401. 1 Lew. | 8 | | 


| Erſkine, 
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1798. Erſline, Law, and Carrot, in ſupport of the rule, Firſt, it 


A does ſufficiently appear that the premiſes, in reſpect of which the 
N 4 action is brought, lie in Middle ſex, The reputation is only an- 
againſt nexed to the name, not to the locality, of the place; ; it is alleged 
Cork. in the declaration that the Artillery Ground is part of Bunbill 
Field, which Bunhill Field is in the county of Middle ex. 170 

condly; this being an action of covenant againſt the aſſignees of 

the leſſees, it ſhould have been brought in Middleſex where the 

land lies; for this is an action founded, not on any privity of con- 

tract but, on a privity of eſtate only. This therefore is-as much 

a local action as an ejectment, which muſt be brought in the 

county where the lands are ſituate, otherwiſe it is error on the 

record. In Mey v. Tally (a) Lord Holt ſaid that, the action being 

brought againſt the aſſignee of the leſſee, “ it was grounded upon 

the privity of eſtate which is local, and therefore to be brought 

And as the alſignees of the leſſees are not 
liable on any privity of contract, it is immaterial in what place 


the demiſe and aſſignment were made. Thirdly; then if this 


where the land lies. 


were a defect originally, it is not cured by the ſtat. 16 & 17 Car.: 2. 
which only applies to caſes where there was an improper venue in 
the right county, for before that ſtatute it was neceſſary to award 
the venue from the particular hundred. And the act expreſsly ſays ö 
4 but that all ſuch omiſſions variances defects and all other mat=- 
ters of the like nature not being againſt the right of the matter of 
the ſuit, ab whereby the iſſue or trial is altered, ſhall be amended 
by the judges of the courts where ſuch judgments are or ſhall be 

given;“ evidently meaning that the trial ſhould ſtill be in the 
proper county. Such was the conſtruction put on the ſtatute in 

| Barker v. Damer, which caſe was afterwards recognized by Holt 
Ch. J. in 6 Mod. 194., where he ſaid “ your caſe of Barker v. 
Damer is good law.” That this was the intention of the Legi- 
{lature 1s further manifeſted by adverting to the ſtat. 21 ac. 1. 
c. 13. © an act for the further reformation of jeofails,” which ſays 
that no judgment ſhall be ſtayed “ by reaſon the viſne is in ſome | 
part miſawarded or ſued out of more places or of fewer places 
than it ought to be, / as ſome one place be right named. "And 
with regard to the ſtat. 5 Geo. I. c. 13. that is only applicable to 
| caſes where there is ſome defect in the writ or variance between 
the writ and declaration or other proceedings, but does not ex- 
tend to caſes where there has been a mis- trial. 


4) 6 Mod. FE | 
(a) eg 9 5 | | Lord 


IN THE THIRTY-EIGHTH YEAR OF GEORGE I. 
Lord KENnYON Ch. J. Had it not been for the caſe alluded 
to by the defendant's counſel, it would not have occurred to me 
that this was a local action. An action, the fruit of which is the 


delivery of the land itſelf, is neceſſarily local, becauſe the poſſeſſion 
of land ſituate in one county cannot be delivered by the ſheriff of 


another. But great inconveniences would follow a determination 


that an action of covenant, where damages only are to be reco- 
vered, muſt be brought 1 in the county where the lands, in reſpect 
of which the covenant was made, are ſituate. We have valuable 


poſſeſſions in diſtant parts of the world, particularly in the ei 


India iſlands, great part of which is transferred from hand to hand 


in this country; and if no action could be brought here on the 


covenants contained in ſuch conveyances, there would be a failure 


of juſtice. Without diſcuſſing that point however, I think there 


. 


1798. 
— 
The Mayor 
&c. of 
Lon vox 
againſt 
Col R. 


is great weight in all the anſwers given to this application by the 


counſel for the plaintiffs. In the firſt place, it does not clearly 


appear that the land lies in the county of Middleſex : it is de- 


ſeribed as heretofore part of a field in the pariſh of St. Luke in the 
county of Middleſex : but for any thing that appears on this re- 


cord this field may have changed its juriſdiction ; ſo lately as in 
the reign of Henry VIII. part of Cheſter was taken out of that 


county, and the ſame thing has happened in ſeveral other coun- 


ties. At the moſt the words uſed in this declaration are equivocal. 
The next anſwer alſo has great weight. Here one iſſue was on 
the fact of the execution of the deed in London on which the ac- 
tion is brought; that iſſue was properly tried in London. What is 
ſaid on this ſubject in the caſe cited from Strange (a) is pointed; 
7 Co. Bulwer's caſe is expreſs that where matter in one county 
is dependent on matter in another county, the plaintiff made lay 
his action in either. Et per Curiam: The law is certainly ſo.” 

Then conſider the effect of the ſtat. 16 U 17 Car. 2.: that would 


z 


little deſerve the name of an omnipotent act, as it has ſometimes 


been called, unleſs it would cure ſuch an objection as the preſent 
that is taken merely to elude the juſtice of the caſe. But I think 
that that act has cured this defect, if it were a defect; and I can- 


not expreſs myſelf in better terms than Kelynge Ch. J. and Rainſ- 


ford and Morton Juſtices did in one of the caſes (5) cited, who ſaid 
that “the words of the ſtatute were plain; that the iſſue was 
tried by a jury of the proper county where.the action was brought, 


(a) 2 Str. 727. | (6) 1 Sauud. 4475 8. 


Vol. VII. rl which 


1798. 


— 


The Mayor 


Ec. of 
Lo N DON 
againſt 

COLE. 


which' was within the expreſs words of the ſtatute, and (as they 


brought in the county where the lands lie: if it be not brought 


dition to the caſes cited there is another of Adderley v. Wi ife, 


judgment becauſe the action was local and ought to have been 


ſolved this is cured by the ſtatute of Jeofails 17 Car. 2. by the 


caſe in Levints is therefore applicable to the preſent ; becauſe it 
ſhews that even in caſes where the ation is local, the objection 
that it has been tried in another county cannot prevail on a mo- 


material facts ariſe in different counties the plaintiff may bring his 
if the action is not brought in the proper county, a difficulty 


with regard to the effect of the ſtat. 16 U 17 Car. 2.; the de- 


ſtatute remedied ſuch a defect as that complained. of 1n the Ae 


ing v. Lady Calverly, 1 Ld. Raym. 330. v. Slater, Mich. 1743, C. B. after a conſi- 
: Carth. 448., and alſo in the caſe of 'The | deration of all the authorities. 


CASES IN EASTER "TERM 


conceived) within the intent of the ſtatute.“ | 
ASHHURST J. declared himſelf of the ſame opinion · 
GROSE J. Tbis rule was obtained principally on the authority 
of Barker v. Damer : but on referring to that caſe it appears that 
the queſtion aroſe on a demurrer and not on a motion in arreſt of 
judgment. I admit that where an action of covenant is brought 
on a privity of eſtate, and not of contract, the action muſt be 


there, the defendant muſt take advantage of it before verdict, 
otherwiſe the defect is cured by the ſtat. 16 & 17 Car. 2. In ad- 


2 Lev. 164., where an iſſue having been tried in London on a 
feoffment of lands in Oxfordſhire a motion was made in arreſt of 


brought in Oxford/bire, but © per Vaughan Ch. J. & Curiam re- 


expreſs words thereof, being tried in the county where the action 
is brought;“ and they referred to the caſe in 1 Saund. 246. The 


tion in arreſt of judgment. | 
LAWRENCE J. The rule laid down in Bulwer's caſe gives 4 
deciſive anſwer to this application ; it ſhews that where ſeveral 


action in either. The inſtance of an ejectment, to which this 
caſe has been compared, is very diſtinguiſhable from this; there 


would ariſe with reſpect to the execution, for the ſheriff of one 
county cannot deliver the poſſeſſion of land in another. Then 


fendant's counſel wiſh us to put a conſtruction on it different from 
that which it has received in the ſeveral deciſions alluded to by the 
other {ide : but in thoſe caſes (a) it was ſolemnly decided that that 


caſe. | 
Rule diſcharged. 


(a) The ſame point was ruled in Lew- | Bailiffs and Citizens of the City of Litchfield | 


IN THE. THIRTY-EIGHTH YEAR OF GEORGE Il. 


MawsoNn and Manx his Wife again WILItau Ixr- 


ER Y, RICHARD BUTLER, and ELIZABETH GooDYER. 


of bh following caſe was reſerved on the trial of this ejectment 
at the laſt ſummer War wich aſſizes for the opinion of this 
Court. Lo 
„ Goodacre, being Ceiſed 3 in fee Fw the premiſes in queſtion, by 
will dated 20th May 1754 deviſed to his wife A. Goodacre for life, 
after her deceaſe to his daughter Mary Fri ſavell wife of W. Fri/- 
well for life, and after her death to his grandſon T. Frifeell ſon 
of W. and M. Friſwell and to his heirs for ever; © but in caſe 
his ſaid grandſon T. Fri/well ſhould depart this life and leave no 
ſue, then (his will was) that the ſaid dwelling-houſe &c. ſhould 
be and return unto Elizabeth Mary and Sarah the three. daugh- 
ters of W. and M. ÞFri/well or the ſurvivor or ſurvivors . them 
to be equally divided betwixt them ſhare and ſhare alike ;” never- 
theleſs his will was that the ſaid premiſes ſhould go to his ſon W. 
Goodacre for life immediately after the deceaſe of his wife A. Good. 
acre, © and after his deceaſe the ſaid premiſes and every part 
her iſſue as aforeſaid.” On the deviſor's death in 1757 his wife 
A, Goodacre entered, and continued in poſſeſſion until her death 
in April 1762, when W. Goodacre the ſon entered. 
term 1764 the ſaid Mary Frifwell the daughter, (her huſband 
being then dead) Thomas Frifwell the grandſon and W. Goodacre 
levied a fine of the premiſes in queſtion, the uſes of which were 
declared to be to E. Inge to make him tenant to the præcipe in 
order that a common recovery might be ſuffered; in the Trinity 
term following a recovery was ſuffered, and the ths were declared 
to be to T. Goodacre and T. Cater his truſtee, who afterwards 
conveyed the premiſes to W. Jeffery one of the defendants. T. 
Frifwell, the deviſor's grandſon, died in September 1766 unmar- 


premiſes, 


And . Goodacre, the laſt tenant for life, died in March 1795. 


4 | the 


thereof to go as above-mentioned to his daughter M. Frifwell and 


In Trinity 


58g 
1798. 


5 2 « TM 1 I. 1 mnaA 1. Tueſday, | 
Rox on the Demiſes of ELIZ ABRTH SHEERS and Johx 34% 80h. 


Vader 4 de- 


viſe to T. F. 
and his heirs 


for ever, and 
in caſe he 


ſhould depart 
this lif- and 


leave no iſſue 


then to E. M. 


and S. or the 


ſurvivor or 
(urvivors of 


them ſhare 


and {hare 
alike, the de- 
viſe to. E. N. 
and &. is a 


good execu- 


tory.devile. 


ried and without iſſue, never having been in the poſſeſſion of the 


Mary Frifwell, the daughter, died in February 1779. 


Sarah Frifwell, one of the daughters of W. and M. Frifwell, died 
in Auguſt 178 2; Elizabeth another of the daughters and one of 
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590 - CASES IN EASTER TERM 5 
1798. the leſſors of the plaintiff married Sheers and ſurvived him; and 


Mary the third daughter married F. Mawſon, and they are the 
OE 


again Other two leſſors of the plaintiff, The above defendants are te- 
e nants in poſſeſſion of the whole of the premiſes. An actual entry 

was made by the leſſors of the plaintiff after the death of N. 

Goodacre and before the day of the demiſes 11 in * decla- 

Win. 

This caſe was argued in laſt Michaelmas term SY 

| Reader for the plaintiff, The queſtion is, Whether Thomas Frif. 

bell the grandſon took an eſtate tail, or a fee defeaſible on the 

event of his leaving no iſſue at the time of his death? The eſtate 

is firft given to him and his heirs for ever; © but in caſe he ſhould 

depart this life and leave no iſſue, then over. The queſtion then 

is, Whether by theſe latter words the deviſor intended the remain- 

der over to take effect after an indefinite failure of iſſue of . 

or only! in caſe he ſhould die without leaving iſſue at the time of 

his death ? If the former, then indeed 7. F. took an eſtate tail, 

which is barred by the fine and recovery ; if the latter, then the 
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deviſe over is good by way of executory deviſe. The- firſt words 
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of limitation would certainly carry the fee. It is true that their 
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only an eſtate tail: but the Court muſt ſee clearly that ſuch was 
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the intention of the deviſor. Now here the intention appears 
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clearly to have been not to give T. F. an eſtate tail, but to confine 
the words © and leave no iſſue” to the time of the death of T. F.; ; 
and ſuch alſo is their grammatical conſtruction. If this were the 
caſe of perſonalty it would be perfectly clear; for ſince the caſe 
of Fortb v. Chapman (a) to the preſent time ſuch words have al- 
ways been conſtrued to mean, leaving iſſue at the time of the 
death of the firſt taker. It was ſo held in Athin nſon v. Hutchin- 
. . fon (b), and Read v. Snell (c). It is true that Lord Parker in 
1 Forth v. Chapman took a diſtinction in this reſpect between a de- 
bl = viſe of a freehold and of a chattel intereſt ; ſaying that the reaſon 
Why a deviſe of a freehold to one for life, and if he die without | 

iſſue then to another, is determined to be an eſtate tail, is in 

favour of the iſſue, that ſuch may have it. But then it is to be 

obſerved there was no expreſs deviſe to the iſſue of the firſt taker; 
and therefore if the firſt taker did not take an eſtate tail the iſſue 

would have nothing, which would have been contrary to the 
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(a) 1 P. Vn. 663. 83) 3 Pl. 1 (e) 2 4th. 642. 
7 | apparent 


IN THE TRIRTY-EIGHTH YEAR OF GEORGE m. 


apparent intent of the deviſor. But here it is not neceſſary to 
make ſuch a conſtruction in favor of the general intent, becauſe - 


a ſufficient eſtate is given to the anceſtor to carry it to his iſſue 
if he had any. Beſides, the diſtinction above alluded to was re- 
jected by Lord Kenyon in Porter v. Bradley (a), which reſtored 
the law upon that ſubject to its true ground, viz, the intention of 


the deviſor. In theſe caſes the Court will not give an artificial 


meaning to words in order to defeat the intention of the deviſor; 
though in ſome caſes they will conſtrue words, which are properly 
words of limitation, to be words of purchaſe, in order to effec- 


tuate the intent. Bag /harw v. Spencer, 1 Vez. 147. Hodg on v. 


Ros 
againſt 


Jevenny. 


Ambroſe, Dougl. 341. The caſe before cited of Porter v. Brad- 


ley (a) 18 directly in point. There lands were deviſed to A. and 
his heirs, and if he die leaving uo iſſue behind bim, then over; and 


the limitation over was holden to be good by way of executory 1 


It is true that ſome weight was laid on the words behind 
him,” 
Kenyon expreſsly ſaid that even if the firſt words. only had 
been uſed, viz. * leaving no iſue, they muſt be reſtrained 
to leaving iſſue at the time of his death, according to Lord 


Macclesfield's opinion in Forth v. Chapman. Now here that 
intention is manifeſted from other parts of the will. The 


very next deviſe is of eſtates for life to the ſiſters of T. F. 


as confirmatory of what the deviſor intended ; but Lord 


or the ſurvivor of them, which ſhews that the event on which 


the deviſe over was to take effect was in the contemplation of the 
deviſor to happen within the period of lives then in being, which 


cannot be ſuppoſed to have been intended after an indefinite failure 
of iſſue of the firſt taker. It may be ſaid indeed that he intended 
to give the ſiſters a fee; it appears however that he knew how to 
do that if he bad ſo intended: but it is evident that he did not 
regard their iſſue ; for in caſe of either of their deaths the whole 
was to go over to the ſurvivor. In Keily v. Fowler in 1768 (6), 


Lord C. J. Wilmot ſaid that he would lay hold of the moſt trifling 


circumſtance to give effect to the apparent intention. of the teſ- 
tator. In Hughes v. Sayer (c) a bequeſt of perſonal eſtate to A. 


and B., and if either die without children then to the ſurvivor, 
was holden a good deviſe over; becauſe though children unborn 


were conſidered the ſame as iſſue, yet the limitation over being 


(a) Ante, 3 vol. 146. — s Ex. Dev. 236. and 245. 
| {6) Vide the ſame caſe mentioned. in | (c) 1 f. Vm. 534. 
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taker. 


the leaſehold. 


Athinſon v. Hutchinſon (g). 
having two ſons W. and R. deviſed that if W. ſhould die and 


implication. 


recogniſed by Lord Mansfield \ in Denn d. Geering v. Shenton (i). 
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"CASES IN EASTER TERM 


to the ſurvivor ſhewed that the teſtator meant a dying without 


children living at the death of the party and not after an inde- 
finite failure of iſſue, So in Balguy v. Hamilton (a) a bequeſt of 
perſonalty to the daughter, and immediately from and aſter her 


deceaſe without iſſue of her body then over, was holden to be a 
good bequeſt over. 80 2 Chan. Rep. 187. Theſe indeed were 


- caſes of bequeſts of perſonal property; but they ſerve to ſhew 


what ſmall circumſtances the courts have laid hold of to confine 
the words leaving no ue to the time of the death of the firſt 
Here the intention clearly was not to leave the eſtates 
deviſed over to the. granddaughters in the power of the grandſon, 
in which caſe he might defeat them by an a& of his own; which 


muſt be the caſe if he is conſtrued to take an eſtate tail: but the 


Court will give effect to the deviſor's intent by conftruing the 
: limitation over to be good by way of executory deviſe. | 


 Romilly contra contended that T. F. the grandſon took an eftate 
tail under the will, 1ſt, on the authority of decided caſes; 
2dly, on principle. fſt, The caſe of Forth v. Chapman (b) is an 
authority for the defendant ; for Lord Parker there held that as to 
the freehold eſtate the Shs and leaving no iſſue muſt be taken 
generally, and not confined to a dying without ifſue at the time 
of the death of the firſt taker; though he thought otherwiſe as to 
The fame diſtinction was recogniſed by Lord 
Hardwicke in Sheffield v. Lord Orrery (c); ſo in Southby v. Stone- 
houſe (d), Lord Stafford v. Buckley (e), Read v. Snell ( V, and 
In Walter v. Drew (Y) the teſtator 


leave no iſſue of his body then he deviſed his lands to R. and his 
heirs; and it was there holden that W. took an eftate tail by 
The diſtinction taken in Forth v. Chapman was again 


There one deviſed lands to his grandſon S. and the heirs of his 
body, and their heirs for ever, chargeable with an annuity: to 


M. for life, and in caſe S. ſhould die without leaving iſſue of his 


body then to G. in fee, chargeable with the like annuity, and 
alſo chargeable with the payment of 1007. to the teſtator's niece 


a(f) 2 Ark. 642. 

(g) 3 P. Vn. 261. 

- (5) Com. R. 372. 
(i) Comp. 410. 


4a) Maſeley's Rep. 186 
(4) 1? Wrms. 663, 
(c) 3 Atk. 288. 

(2) 2 Lex. 616. 

(e) 2 ex. 190. 


. within 
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within one year after G. or- his heirs ſhould be poſſeſſed of the 1798. 
premiſes. It was held that S. took an eſtate tail, notwithſtanding 8 

the circumſtances, which are ſimilar to thoſe here relied on, to againf 

ſhew a contrary intent, namely, the ſuppoſition that the eſtate 1 98 

would come to G. during the lifetime of the teſtator's niece then 

living, and the expreſs eſtate deviſcd to the iſſue of the firſt taker; 

ſo that no neceſſity exiſted for putting that conſtruction on the will in = 
order that the iſſue might take, as was ſaid with reſpect to Forth v. | 4 
Chapman. As to all the caſes cited contra (except that of Porter —_ 
v. Bradley) it is ſufficient to ſay in anſwer that they were bequeſts 
of chattel intereſts, and therefore fall within the diſtin&ion in 
Forth v. Chapman. In Porter v. Bradley (a) the Court chiefly 
relied on the words * leaving no iſſue behind him,” which meant 
the ſame as ſurviving him, and conhned the general operation of 
the words to the time of his death. It is true Lord Kenyon is ſup- 
poſed to have gone further and to have ſaid that without thoſe 
latter words he ſhould have been inclined to put the ſame con- 
ſtruction on the others, and that he ſhould require a great deal 
of argument to convince him that a different conſtruction ought 
to be put on the ſame words in reſpect to real or perſonal eſtate. 
At moſt however this is only an obiter opinion, and that not a 
poſitive one. And his lordſhip ! in a ſubſequent caſe of Daintry 
v. Daintry (6) adopted the diſtinction in Forth v. Chapman ; and 
the Court decided that after a deviſe upon a contingency to one 
and the heirs of his body, and if he ſhould die without iſſue of : 
his body then over, the firſt taker took an eſtate tail in the real 
eſtates and the perſonal eſtate abſolutely, At any rate it is now 
too late to inquire whether the diſtinction was rightly taken in 
Forth v. Chapman ; it has been ſo frequently recogniſed and acted 
upon ſince, that, it would be dangerous now to overturn it. But 
2dly, On principle; there does not ſeem any abſurdity in con- 
ſtruing the ſame words differently as applied to different ſubject- 
matters. This depends upon the different rules of law applicable 
to the reſpective ſpecies of eſtates. If a man deviſe all his free- 5 
hold and leaſehold eſtates to A. without more, it is clearly ſettled 
that A. will take the freehold for life only, and the leaſehold ab- 

ſolutely; and yet it is moſt probable that the teſtator meant to 

give the ſame abſolute intereſt in both. So here the legal ope- 


ration of the ſame words muſt be different as to diflerent eſtates; 
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(a) Ante, z vol, 146. | | (6) Ante, © vol. 307, 314. 5 
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594 CASES IN EASTER TERM 

1798. for T. F. would take the freehold in ſucceſſion to all his iffoe, 
TE bur the leaſehold he would take abſolutely. The diſtinQion is 
J $4 taken in theſe caſes in favour of the heir at law, whoſe in- 
tteereſts are more favoured than thoſe of executors. And with- 
out ſupporting this diſtinction, as to the conſtruction of the 
words in queſtion, with reſpect to the two different ſorts of 
eſtates, the intention of the teſtator could not take effect en- 
tirely; for if they do not mean after an indefinite failure of 


iſſue, the deviſees over could not take the leaſehold. Sup- 
poſing the firſt taker had died leaving a child, and that child 
had died immediately after, the teſtator muſt ill have meant 
that the limitation over ſhould take effect, which intention is ne- 
gatived by the plaintiff's argument. It is more natural to ſuppoſe 
that the teſtator meant to limit the ſucceſſion of his property to 
as remote a time as he could, than to ſuppoſe that his intention 
was ſolely confined to limit it to | this period of the death of the 
firſt taker. | 
Reader in reply obſerved, as to the caſe of Walter v. Drew (a), 
chat the particular intent was there made to give way in order to 


effeQuate the general intent, which was that the remainder over 
ſhould not take effect till after the extinction of the iſſue of V. 
who were to be firſt preferred; and that intent could not have 
been effectuated without giving W. an eſtate tail by implication, 
as there was no eſtate deviſed expreſsly to the iſſue. Beſides, that 
caſe was determined at a very early period before the doctrine of ex- 
A crecutory deviſes was ſo well underſtood as it is now; it was decided 
by a ſingle judge ; and there were no other circum as in the 
preſent caſe to ſhew a contrary intent. In the caſe of Denn v. Shen- 
ton (b) the firſt deviſe to the firſt taker was of an eſtate tail, whereas 
here it is in fee; and therefore the latter words there deviſing the 
eſtate over in caſe the firſt taker ſhould die without leaving iflue 
of his body might well be taken to refer to the eſtate tail firſt 
deviſed, and ſerved to ſhew that the dying without iſſue was in- 
tended generally. As to Daintry v. Daintry (c) there ſeemed to 
have been ſome alteration in the opinion of the Court before the 
certificate was ſent; and the reaſons on which the certificate was 
founded not being diſcloſed, no ugdmeont can be drawn from 
thence, | 
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IN THE THIRTY-EIG HTH YEAR OF GEORGE III. 


The Court ſaid they would conſider of the caſe: but 

Lord KENYON Ch. J. then faid that the diſtinQion taken in 
Forth v. Chapman, that the very ſame words in the ſame clauſe 
in a will ſhould receive one conſtruction as applied to one ſpecies 
of property and another conſtruction as applied to another, was 
not reconcileable with reaſon : but that if it had become a ſettled 
rule of property it might be dangerous to overturn it. That it 
had been quarrelled with by different judges, and that ſmall cir- 
cumſtances had been relied on to take particular caſes out of the 


opinion of this caſe, but that it appeared to him that there were 
circumſtances in the caſe to ſhew an intention in the teſtator that 
by leaving no iſſue he meant a failure of iſſue of T. Friſwell at the 
time of bis acath, the remainders over being life eſtates only. 
That he was not then prepared to unſay what he had ſaid in Porter 


vi. Bradley, in which he had not given any judicial opinion re- 


ſpecting the diſtinction taken 1 in Forth y. Chapman, but had merely 
of the propriety of that diſtinction. 

The caſe accordingly ſtood over, and now 

Lord KENYON Ch. J. delivered the opinion of the Court, after 
Rating the caſe. 

was no difficulty in it: but the defendant s counſel, in arguing it, 


law of the land would be overturned, and he preſſed the caſe of 


me in the ſame light, and on the beſt conſideration that I have 
ſince been able to give to it at different times I think that this is a 


diſputed for a century, We had occaſion a few days ago (a) to 
conſtruction depending on the intention of the party; and nothing 


A. in fee, and by way of executory deviſe an eſtate be given 
over which may take place within a life or lives in being and 21 


way of an executory deviſe. The queſtion therefore in this and 
ſimilar caſes is, whether from the whole context of the will we 


() Vid. Wilkinſon v. South, ſup. 585. 
Vol. VII. 7N 


rule. His lordſhip added that he had then formed no deciſive 


ſaid that it required a good deal of argument to convince him 


When we read this caſe at firſt, it appeared to us that there 
ſcemed to think that if we decided againſt his client the eſtabliſhed 


Forth v. Chapman on us with peculiar force. But it did not ſtrike 


clear caſe and may be decided on principles that have not been 
advert to this doctrine, when we ſaid that this is a queſtion of 


can be clearer in point of law than that if an eſtate be given to 


years and the fraction of a year afterwards, the latter is good by 
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1798. can collect that, when an eftate is given to A. and his heirs for 
— ever' but if he die without iſſue then over, the teſtator meant 
aan, dying without iſſue living at the death of the firſt taker. The rule 
was ſettled ſo long ago as in the reign of James the Firſt, i in the caſe 

of Pells v. Brown (a), where the deviſe being to Thomas the ſecond 

ſon of the deviſor and his heirs for ever, and if he died without 
ilſue living William his brother then William ſhould have thoſe 
lands to him and his heirs for ever, the limitation over was a good 
executory deviſe. That caſe has never been queſtioned or ſhaken, 
but it has been adverted to as an authority in every kiblequali 
caſe reſpecting executory deviſes ; it is conſidered as a cardinal 
point on this head of the law, and cannot be departed from with- 
out doing as much violence to the eſtabliſhed law of the land as 
(it was ſuppoſed by the defendant s counſel) we ſhould do if we 
decided this caſe againſt him. On looking through the whole 
of this will we have no doubt but that the teſtator meant that the 
dying without iſſue was confined to a failure of iſſue at the death 
of the firſt taker ; for the perſons to whom it is given over were 
then in exiſtence, and life eſtates are only given to them. Now 
taking all this into conſideration together, it 1s impoſſible not to 
ſee that the failure of ifſue intended by the teſtator was to be a 
failure of iſſue at the death of the firſt taker; and if ſo, the rule 
of law is not to be controverted. It is merely a queſtion of in- 
tention, and we are all clearly of opinion that there is no doubt 
about the teſtator's intention, The conſequence of this 1 1s that 
there muſt be judgment for the plaintiff 
| Poſtea to 6 aa 
| (a) Cro. Fac. 590. 


Tut/day, | „ TT Fs : ee 
Mar a. CHURCHILL againſt GARDNER. 


It is not ne- OE was an action on a bill of exchange by the payee againſt 


ce ſſary in a 


declaration one of the acceptors. The declaration ſtated that V. Bavin 


bill of 
ce Fete Rr on &c, made his certain bill of exchange in writing, dated &c, 


aver arte directed to the defendant and J. Gough, requeſting them to pay 


maker del:- 


vered it : it is to the plaintiff or order 194. gs. 4 d., which bill the defendant 


ſufficient to 


| flare that he and J. Cough accepted &c, by reaſon whereof and according to 


made its the cuſtom and law of merchants the defendant and F. Gough 
became jointly liable to pay to the plaintiff the ſaid ſum &c, and 
being ſo liable he defendant in conſideration thereof on n &c, un- 

ertook &c. 3 4 ww 


IN THE THIRTY-EIGHTH . YEAR OF GEORGE III. 397. 


To this the defendant demurred ſpecially, and ſhewed for 1798. 
. "99 | $1 5 - ——— ä 
cauſe, that it is not alleged in the declaration, nor does it e ee 


thereby appear, that Bavin delivered the ſaid bill of exchange against 
GAR DN ER. 
to the plaintiff &c. 


The plaintiff joined in demurrer. 
Bayley, in ſupport of the demurrer, made two objections to 
the declaration. iſt, It is ſtated that the defendant and another 
accepted the bill, and thereby became jointly liable; therefore 
both ought to have been ſued. 2dly, It is not averred that the 
maker of the bill ever delivered it to the plaintiff, The mere 
making of a bill of exchange, without a delivery, transfers no 
right. In Daſhwood v. Lee (a) Windham J. ſaid ® There is no 
failure of payment unleſs the bill were delivered.” The modern 
precedents-of declarations on bills -of exchange ftate a delivery. 
Therefore as it does not appear on this declaration that the bill 
was delivered by the maker, the plaintiff has not ſtated any cauſe 
of action on the record. 
But The Court were clearly of aaa that there was no 
foundation for the ſecond objection, for that the delivery of the 
bill by Bavin to the payee was included in the allegation © that 
Bavin made the bill.” That if the maker did not intend to put 
the bill into circulation when he made it, it would be open to 
the defendant to make that defence on the plea of the general 
iſſue. And they faid that this mode of declaring was war- 
ranted by many precedents. They alſo hinted a ſtrong opinion 
that there was no foundation for the firſt objection; but that 
if it had any weight at all, which they doubted, it ſhould either 
have been pleaded in abatement, or pointed out as a a ſpecial cauſe 
of demurrer. 
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However they gave the defendant leave to withdraw his de- 
murrer, and to plead to the declaration. 
Wigley was for the plaintiff. 


(a) 2 Keb. 303. 


0 1 8 * 5 
cc — — 6 S . ˙ E Ear ing 6 6 ; 
2 5 : 2 7 Se — —— 3 I N 5 0 eee ee eee 37: i. a at be 7% ; ——— 2 7 
- 29 Fo; 2 rr — ont S——_ 8 = £0 x > I 3 Cod 4 4 3 . n wo Cf ws —— W n — £25 at 5 > F En r a * — eee 
4 -wV K 3 otras 2. arias — 2 3 * x ” : . __—_ — 2 ena won 29 rh —— Ih og r eB Rs * 3 A 7 * 3 ” 7 # : . . In Be ads wn * — 
— — ERTIES $22. IA = << — 5 . Ie 3 EF, EEE Ie. E Tore run, 25 ag th 2 77. ]² tn A Re 2s 2 2 P 8 25 
— = — rr oi ERIE 5; -- <5 : . — e Q rr — — — ns > - * 2 — r Cn ES CEE 
= n 8 - nl * — — 2 p + ory rn rene . 
— ſet PR EE, Ii 


8 a 5 1 9 
2 n ©), — * — 8 * : —— — —— bs — — 7 7 — NN . * * — * 
— To = To — LET IY 5 ERS HEHE Rr — 5 n e SEEN 2 — . n — — Ts EE 
- 88 —— _ — . ͤ CIO ano vets wt « ie ar a "En — —. — n KD, . - : 32 — 
4 Abe. Tu — — 3 3-2 = Im — ö = —— as : — — — 1 - Co. 8 = n * 
. KP Ss ea ———— 8 — _ 5 = 
— — py — — 8 A by - 


4 
74 
ty 
7 
HY 
. - 
L 
*4 
by 4 
— 
721 
2 
v4 
WA. 
* 
7 
8g 
+, Ld 
i 
3 
l 
2 11 
#42 Þ 
* l 
n 
4 $830 
#FEAEEAN 
[2 ALY 
* % 4 
2 K +843 
4 . 
1488 
7 
bs 0+ 
\ 
15 
83 
2 ny 
+; ABT 
SHI 
"79H 
48 
SS: 
Ny 
l 
N 
Ry 
„ 
Ws 
RL 
=o, 
Wy 
9 
#7 \ 
1 1 
5 
N 
18 
i? 
mY 
$538 
. 
7 
E240 
ant 
Ju 1 
2 0 
Res 
int 
58 
+. 
£941 
171 
14 
8 1 
I 4 
1's 24 
i 1. 
1 
n 
1 i; 
ue 
I 83 4 
4:4 
WS 426 
1745 
& if 
2 33 4 
ll 
"17 
5 1 
1909 
1 ih 
4 yy 
13 
1 0 
164 
4 di 
o . 
* + 7 
; 1 
1 ; 
th, © 
ql 
4 4 
7 of 
* 1 
5 
1 
1 
6 5 
q 4 
4 
7 Mi 
* *Þ 
N 
wh 
T f 
48 
1 bes 7 
Þ & 
L * 
oY 
$4 
»v i 
A 
iet 
7 I 
M \ 
7.V 
1 
. 12 7 
ag 
7 
"By 
1 
1 $ 
i 
4 
348! 
1. 
1 w! 
4 1 
13 
1 
F 
4 
af $ 
r 
. 
7 
"Wi 
4. 
+ 
«\F. 
IP 
* 0 
7 
| 
1 
4 
15 
19 
1 081 
"Fe a 
> x0 
T4 
Na 
ER 
1 
7 
1 
1 4 
5 * 
93 
1 
. 1 
I f 
188 
1&17: JE 
105 i N 
. % 
19 14 * 
THEN 
iy 1 
3H N 
We 
1 
9 97 
1 " 
2 ) 5 
15 
$7 
„ 


1 
77 {EE 


1798. 


Wedni/day, 
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A. having 
granted to F. 
a leaſe for 
years of way- 
leaves (for 
the purpoſe 
of carrying 
coals) and 
the liberty of 
erecting 
bridges and 
levelling 
hills over 


certain lands, 


Z. made 
the waggon 
ways, in- 
cloſed them 
thereby ex- 
cluding all 
other per- 
ſons, erected 
bridges, and 
built two 
houſes on the 
land for his 
ſervants; 
held tbat B. 
was liable to 
be rated to 
the poor for 
* the ground 
called the 
waggon 
way. 

The occupier 
of land is 
liable to be 
rated to the 
poor, without 
conſidering 
whether he 
has any title. 


_ yearly rent. In purſuance of this contract the appellants on the 


which belong to and are ſituate in Wallſend lie immediately be- 


thereto, and are all held of the dean and chapter of Durham by 
leaſes granted by them to their reſpeQive leſſees for terms of 
twenty-one years; and in all the leaſes which have been granted 
by the dean and chapter of lands in Wallſend a clauſe to the fol- 
lowing effect is inſerted, © That the dean and chapter and their 
ſucceſſors ſhould have full and free authority and power of laying 


by them ſo demiſed in the different leaſes, paying reaſonable 
damages for the ſpoil of ground; the ſaid damages to be ſettled 


appellants, for the purpoſe of exporting the coals won by them in 
for leading and carrying coals in waggons or otherwiſe, and for 
making laying and placing waggon ways erecting bridges and 
levelling hills and riſing grounds in through and over the lands 


lieries of the appellants and the river Tyne and in the moſt con- 


leaſe for twenty-one years at the yearly rent of 200/, of way- 


* 


CASES IN EASTER TERM 


The King againſt M. Bs. and four others. 


7 defendants, having been rated to che poor in che town» 
ſhip of Wallſend in Northumberland for * a piece or parcel 


of ground called a waggon way” at the yearly rent of 200 J., being 
the rent they paid to the dean and chapter of Durham for the ſaid 
waggon way, appealed againſt the rate to the Seſſions, where the 
rate was confirmed, ſubject to the opinion of this Court on the 
following caſe. 

The appellants are the leſſees and workers of certain coal mines 
which they hold under Shafto Craiſter eſq. and others ſituate at Long 
Benton &c. in Northumberland. For the purpoſe of rendering the col- 
lieries a beneficial concern a communication with the navigable river 
Tyne by a paſſage over the lands which lie between the pariſh of Long 
Benton and the ſaid river Tyne is abſolutely neceſſary. 'The lands 


tween the ſaid collieries and the river Tyne, and are contiguous 


making and of granting waggon ways in and over the premiſes 


by two indifferent perſons to be choſen by the parties.” The 


Long Benton and vending the ſame by ſea ſale contracted with 
the dean and chapter for certain way-leaves or liberties of paſſage 


and grounds fituate in Wall/end which lay between the ſaid col- 
venient direction towards the river for a term of years and under a 


2oth of November 1791 obtained from the dean and chapter a 


7 _ 2am 
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leaves and liberties: of paſſage i in through and over the lands and 1798. Fg 
grounds of Matthew Waters 8c. &c. (thoſe lands being. ſituate W e 
in Wallſend and being all held by leaſes heretofore granted by the The Kino 
dean and chapter) in ſuch direction towards the navigable river Md, 4 
Tyne as the ſame was marked out in a certain plan or ſketch an= 
nexed to the ſame leaſe; and in the ſaid leafe the appellants co- 
venanted and agreed with the dean and chapter that they would 
make ſuch reaſonable ſatisfaction to Matthew Waters &c. for ſpoil 
of the ſoil by uſing the ſaid liberties and privileges to them 
granted by the ſaid leaſe as ſhould be ſettled by two indifferent 
perſons &c. The appellants, in purſuance of the powers con- 1 
| tained in the ſaid leaſe, have accordingly made and laid a waggon - = 
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way in through and over the grounds of Matthew Waters &c. Fl 
in Wallſend, and to complete it they erected a bridge, and alſo in 4 
many places removed the ſoil and levelled the riſing ground, and | 1 
for the whole length of the way in the line, as the ſame was | | 
ſtaked out to them, they put and placed ſleepers or dormant Lt 
timbers below the ſurface of the ſoil, and to ſleepers or dormant | 9 
timbers they affixed rail ways or waggon ways; they alſo built "Nt 
two houſes on parts of the ſaid way which are occupied by the br 
gate-keepers or other ſervants of the appellants; and when the at 
waggon way was finiſhed the appellants put and placed rails on | Lt 
both ſides of the way for the whole length of it, except where it Ml 
was otherwiſe fenced by old hedges. They alſo placed four gates i 
at different places acroſs.it, which are always kept cloſe and locked #1 
by them, except at the times when their coal waggons are tra- 9 ſl 
velling upon the waggon way, by means of which four gates and it 
railing all perſons as well-the leflees of the dean and chapter and l 
their undertenants as all other perſons are kept off the waggon 
way. The whole of the ground which is taken up by the waggon {I | 
way is between five and fix acres; and all the way lies in Mall. 
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ſend, which maintains its own poor ſeparately. The appellants are 
rated to the poor in Long Benton at the rate of 1200 f. per annum; 
being the annual rent which they pay for the liberty of . 
coals, breaking the ſoil, and the other privileges which they have 
by their leaſes in the pariſh of Long Benton only. And the 2004. ; 
per annum which they pay to the dean and chapter for the wag= 
gon way in Wallſend is not part of the 12007. The grounds of 
the above mentioned leſſees of the dean and chapter through 
which this waggon way paſſes are let to undertenants, to whom 
no abatement out of their rents is made by their landlords for 
Nor.... 70 this 


2798. 


The Kinc 


againſ} 
M. BE LL. 


CASES IN EASTER TERM 


this way, but they (che undertenants) receive . from tie. 
appellants a compenſation for the ſpoil of ground occaſioned 
thereby | in proportion to the damage they reſpectively ſuſtain by 
the way, amounting to 171. The undertenants have been and 
continue to be rated to the poor in Maliſend according to the rents 
they pay to their landlords: no diminution of the ſums at which 
they were rated has taken place ſince the waggon way has been 
rated to the poor, and the * way was not rated to the poor 
before. 

Holroyd, in ſuppont of the order of Salm, contended that the 
defendants were properly rated for the ground over which the 
-waggon way paſſed, becaule it appeared-on the caſe that they had 
the excluſive poſſeſſion of the ſoil ; in which reſpect this caſe was 
diſtinguiſhable from that of R. v. Folliffe (a), where the party-rated 
bad only a right of way and was not the occupier 'of the ſoil, on 


which ground alone the judgment in that caſe proceeded. 


Law and Chambre contra. This is a ſpecies of property that has 
Never yet been rated. The defendants have not the exclulive poſleſ- 


ſion of the ſoil, but a mere eaſement ouly, an incorporeal heredita- 
ment, Now by the ſtat. 43 Els. c. 2. only one kind of incorporeal 


hereditament is made the ſubject of a poor rate, namely, tithes ; ; 


and it has been holden on the conſtruction of that ſtatute that as 
coal-mines only are mentioned in it no other kind of mines are 


rateable, on the ground that expreſſio unius eſt excluſio alterius. 
If the defendants were liable to be rated in reſpect of this way, 
the land would be twice rated, in the hands of the tenants as 06 = 


cupiers of the foil, and in the hands of the defendants in reſpect 
of an eaſement over the ſoil, The ſoil was not granted to the 
defendants, but merely a right of way for the particular purpoſe 


of enjoying their collieries: but the right of poſſeffion remained 
with the tenants to whom a recompenſe is annually made by the 


defendants for the injury done to the ſoil by the waggon way. 


It is obſervable alſo that the dean and chapter could not grant the 


ſoil to the defendants ; therefore nothing but a mere eaſement 


paſſed to them, which in R. v. Foll: oe was 3 holden not 
to be liable to be rated to the poor. 


Lord KEN YON Ch. J. J entirely agree with . opinion given 
in the caſe of R. v. Folliffe; but this caſe is very diſtinguiſhable 
from that. The queſtion here is not reſpecting the quantum of 


e) A, 2 vel 909. : cate 
8 ; 5; the 
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property that is rateable to the poor; and on that point there 
an be no doubt. 


nerally that they clearly appear to be the occupiers. Therefore I 
am of opinion that the order of ſeſſions muſt be confirmed, 
ASHHURST J. of the ſame opinion. 


GROSE J. It is impoſfible to read this caſe without ſeeing that 
It 


the defendants have the excluſive occupation of this ground. 
is ſtated in the caſe that the defendants have encloſed the ground, 

of the extent of five or ſix acres, thereby excluding“ 
of the dean and-chapter and their undertenants as well as all other 
perſons; that they have placed g gates acroſs the way, erected a 


bridge, and built two houſes on it which are occupied by the ſer-⸗ 


vants of the defendants. They were therefore properly rated as 
the occupiers of this ground. 


| LAWRENCE F..'of the ſame opinion; 
Order of ſeſſions confirmed. 


JoxDainNE againſt LasfBrROOKE and Another. 


HIS was an aQion againſt the defendants as acceptors of the 
following bill of exchange; Hamburgh zoth December 1796 
for 100 J. At three uſances pay this my firſt bill of exchange to 


the order of Meſſrs. J. Thynne and Co. 1001, Sterling. value in 


account, and place it to account of G. W. as adviſed by David 
Hinr Meijer. To Meſſrs. T. Laſhbrooke and ſon London;“ which 
was accepted by the defendants, and indorſed by 7. 5 and Co. 


The declaration alſo contained the common money counts. At 


the trial at the fittings at Guilaball after the laſt term before Lord 


Kenyon Ch. ]. Thynne was called by the defendants to prove that 


the bill, though dated at Hamburgh, was in fact drawn in London, 
in which caſe it could not be received in evidence it not being 


ſtamped. On the part of the: Plaintiff 3 it was objected that it was 


the rate, but merely whether the defendants are-or are not bofſ e 


One ground of argument is that, becauſe the 
dean and chapter could only grant a way-leave, therefore nothing 
more than a way- leave paſſed to the defendants: but we are not 
to enquire into the titles of the occupiers. If a diſſeiſor obtain 
poſſeſſion of land, he is rateable as the occupier of it. Without 

going through the different parts of the caſe which ſhew an occu- 
pation of the ground by the defendants, it 1s ſufficient to ſay ge- 


the leflees 


not 


Gor. 
1299s 


The Kine 
Kai 


M. Bait. 


r 


* — - —— —— - 4 _ =» a re 2 — 33 o © 
wrong I —_ r oh tat. ad — — — - 
pu lg r CTIOIEORLE  d A oe SE IEICE n he 
Was Sy] AS EIA, Ro Mit 247 — 3 „ ——— = — ky LEN r 
— 4 : a = 
4 - 


— 2 S * 
. 2 2 O = © 2 . . S EYES 9 
> 4 ! — * — n 2 = gr 
en genes, r 1 3 "FD © 2 2 * A FPS 3 5 A 
eee r Es Brin ar ne — — 8 
2 n 3 . dnt it ent Gove a ES 


9 


5 
—— op te 


— 


” 
© ww —_ gr i — 
n ad 
I — 2 
. 


— > 1. rt Data 2 
- 5 a E 
— — a 2: EY — — eas. OY 5 


So hs 
n 


* 
1 r 
n e 
Er 


- + ee Wee 
n De. ts, rae pans * 
4 ·ꝶł[⸗⁊e 0 — — * LE", hy 
FEO = 5 
my ITS e 
2 C0” RV E 


Thurſday, 
May loth. 


In an action 
by an indor- 
ſee of a bill 
of exchange 
againſt the 
acceptor, the 
latter way 
call the payee 
as a witneſs 
to prove that 
the bill was 
void in its 
creation. 
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5 Joxparne 
againſt 
Las 4- 

. BROOKE, 


produce any evidence to ſhew that the bill was void in its erea- 
tion, and if it were that Thynne the payee and indorſer was not a 


at firſt gave a verdict for the defendants, but by Lord Kenyon's 


the defendants to ſhew cauſe why there ſhould not be a new trial, 
on the ground that the evidence given on the part of the a 6 


on the ground that if the evidence given by the defendants were 


much as there was no evidence whatever on the Part of the Plain- 
tiff but the bill of exchange. 


length and with great ability by 


of the argument it ſeemed to be admitted that, if the bill of ex- 
change were inadmiſſible in evidence, the plaintiff could not re- 


the plaintiff but the bill of exchange, the only queſtion is, Whe- 


been argued moſt ably, and every topic has been brought. forward | 


CASES IN EASTER TERM 
not competent to the defendants, who had accepted the bill, to 


competent witneſs to prove that fact. Lord Kenyon overruled the 
objection. The jury found that the bill was drawn in London, and 


advice they afterwards found a verdict for the plaintiff, ſubject to 
the opinion of this Court on the above point ; and the plaintiff - 
took a verdict on the money counts only. 
Nolan on a former day in this term obtained a rule, calling on 


ants was inadmiſſible. This rule was moved for with a view of 
enabling the plaintiff to recover on the bill. 
Bayley at the ſame time made a croſs motion, to enter a nonſuit, 


properly received, the plaintiff was not entitled 'to recover, inaſ- 


Both theſe rules now came on together, and were argued at 


Erſkine, Garrow, and Bayley, for the plaintiff, and by 
Mingay, Nolan, and Taday, for the defendants : but as the caſes 
cited and the points made at the bar were afterwards taken notice 
of by the Bench, the arguments are here omitted. In the courſe 


cover on the common counts, there being no other evidence to 
ſupport the plaintiff's demand but the bill. 
Immediately after the argument Lord Kenyon gave his opinion : 
but the other judges deſired to conſider of the caſe, and did not 
deliver their opinions until a ſubſequent day in the term. 
Lord Kenyon Ch. J. As no other evidence was given by 


ther the bill were or were not admiſſible in evidence, it nor. being 
ſtamped? If it were made in this country, there is no doubt but 
that it ought to have been ſtamped. The queſtion for our conſi- 
deration i is, Whether it was proved by competent evidence that 
the bill, which profeſſed to be a foreign bill and to have been 
drawn at Hamburgb, was really drawn in England ? The caſe has 


LS | | on 
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on the part of the plaintiff that bears upon the point; but ftill I 1798. 
have a very ſtrong opinion upon this queſtion, which I wiſh to 


JorRDAINE 
deliver now left it 1 be ſuppoſed chat I entertain doubts oe 
upon It, 0 BROOKE: 


The propoſition attempted to be eſtabliſhed 'by the plaintiff i: 18 
this, that for ſome technical reaſon or for ſome reaſons of policy 
a court of juſtice muſt ſhut 'its ears and not ſuffer facts to be diſ- 


cloſed which may be laid before them by a witneſs who is not 
infamous in his character and who has no intereſt in the cauſe. 
If the law be ſo, there is ſome novelty in it. I have always un- 
derſtood the rule to be that where a witneſs is infamous and his 
record of conviction is produced, or where he is intereſted in the 
event of the cauſe, he cannot be received: but to carry the rule 
beyond that would be extending it farther than policy, morality, 
or the intereſts of the public require. The rule contended for by 
the plaintiff is this, that © however infamouſty you (the de- 
fendant) have been uſed, whatever fraud may have been com- 
mitted on you, whatever may be the rights of other perſons, if I 
(the plaintiff) the party to the fraud can get on the inſtrument the 
name of the perſon who may be the only witneſs to the tranſaction, 
I will ſtand entrenched within the forms of law, and impoſe ſilence 
on that only witneſs, though he be a perſon of unimpeachable cha- 
racter and not intereſted in the cauſe.” But I cannot conceive on 
what ground ſuch a propoſition can be eſtabliſhed. It is contradicted 
by every hour's experience; it would tend to ſhew that a party to an 
inſtrument ſhall not be permitted to conteſt the validity of it in a 
court of law, not only by his own evidence, but by any evidence 
whatever, But in actions brought on bills of exchange and notes 
of hand, it is permitted to the defendant to ſhew that the bill or 
note was given on an uſurious or a gaming conſideration; that is 
proved by every day's experience. Then the general propoſition 
is not true, But does the policy of allowing ſuch a defence to be 
made apply to this caſe as ſtrongly as to thoſe? Preciſely the 
iame. And not finding any caſe prior to that of Walton v. 
Shelley (a) in which ſuch a defence was excluded, I cannot bring 
my mind to accede to the authority of that caſe. This is one of 
the moſt important queſtions that can be diſculſed.; on the rules 
of evidence depend thoſe facts which are introduced in every caſe, - 
and therefore it is of the utmoſt importance to preſerve thoſe 


(a) Ante, 1 vol. 296. 
Vor. VII. „ 


rules. 


4 TE fo > i 3 _— - 2 2 PR: * p- : Res X my * 
S = — — med” if > X Cn Swe” 1 2 : 
2 2 2 _ WIE 2 * N 3 — = 1 « 2 ms £5 * — 
e — 3 — —— — ons > — 7 — - 4 3 - : = 
CC 8 2 = 
- = To 3 8 2 2 
7 TE no — 
ET —— 
r * 
3 DECENT I, — ——— - — 
4 3 - 1 - 


r 
RF 
WE Crus mats 


p Err a Pas 1 a Pe” a ER Mt — = Ws A 
"> — ot SS 0 2 a ror obs Þ . etl Bens. oe In. * 
/ mo 2 = —_— 2 1 — — 
r f 2 222 "i Cad LEI 8 * 
2 33 L. V 333 82 
—_— 32 3 . pants „ ach _— 1 5 
K E : 86 a ee ee DS 


504 


1798. 
— —— 
Joa palNnE 

againft 

LASR- 

BROOKE. 


8 CASES IN EASTER TERM 


rules. It 15 been argued that the defendant is eſtopped ji in this. 
caſe : but ,eſtoppels are odious, and ought not to be extended” 


farther than the law has already carried them; the word “ eſtop- 


pel” does not apply to ſuch a cafe as the preſent. When the 


drawee accepts a bill, he admits that the bill was ſigned by che 


perſon by whom it profeſſes to have been made, but he does not 
thereby admit that the holder of the bill is in a condition to en- 


force payment of it. Moſt of the caſes cited I admit to be law, 


That of Bent v. Baker (a) is of great authority ; it came here by 
a writ of error from the court of Common Pleas, and though a 
writ of error was afterwards brought to reverſe our judgment it 
was at length abandoned. But I wiſh to corre& an expreſſion 


| imputed to me in the report (5) of that caſe, * that where a 


perſon has ſigned a . Negotiable inſtrument, he ſhall not be per- 
mitted to invalidate it by his teſtimony ;”” becauſe having fre- 
quently weighed this ſubject in my mind and having not only 
entertained a contrary opinion but having alſo always acted upon 

that opinion at niſi prius, I think I never could have uſed the 
expreſſion imputed to me. The caſe of inſtrumentary witneſſes _ 
cannot, in my opinion, be diſtinguiſhed from the preſent ; and if 


not, there is abundant authority in ſupport of my opinion. Sir 


| F. FJelyll permitted the ſubſcribing witneſſes to a will to give 


evidence to impeach the will, and the ſame thing was done in 


Lose v. Jolliqte (c). It was then contended by the plaintiff i in 


this caſe that policy required that the evidence offered by the 


defendant ſhould be excluded: but it appears to me that there is 


at leaſt as much policy in admitting it; for the conſequence of 
admitting ſuch evidence may be only to diſappoint a remedy 1 in a 
civil action, while the conſequence of excluding it will be to en- 
courage fraud and to authoriſe the perſon who has committed it 
to rely on his own fraud in a court of juſtice. Conſidering the 
queſtion therefore in all theſe different points of view, and not 
finding any caſe prior to that of Walton v. Shelley againſt the 
opinion I hold, I cannot give way to that authority great as it 1s, 
but I retain the opinion I have invariably expreſſed at nifi prius 
that it was competent to the defendant to give the evidence 
offered by him; and there being no other evidence but the 


bill on the part of the plaiatiff I think he cannot recover in thu 
action. 


(a) Ante, 3 vol. 27. (6) 16. 34. (c) I Bl. Rep. 365. 
 ASHHURST 
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| ASHBURST J. This is an action on a bill of exchange, 1 
on the face of it appears to be drawn at Hamburgh, when in fact 


it is faid-it was drawn in London, and by a late act of parliament 
ought to have had a ſtamp, the want of which vitiates the bill. 


The bill was drawn by A. payable to B., and by him indorſed 


to C. B. the payee was called as a witneſs to prove that the 


pill was in fact drawn at London; and the queſtion is whether 
he was a competent witneſs for that purpoſe. In queſtions of this 
kind whieh are of ſuch daily occurrence as the rules of evidence 


are it is much to be wiſhed that general rules ſhould be laid down 


which would be a polar ſtar to ſteer by, and would be applicable 


in their principle to all caſes: for if each caſe is to depend merely 
on the ſuppoſable bias that the exiſting circumſtances under diſ- 


cuſſion may be likely to produce upon the mind of the witneſs 


adduced, it is ſo vague and fanciful a criterion as can never be 


guide in other caſes that may happen, and has occaſioned the 


numberleſs contrarieties of determination that appear in our books. 


It ſeems to me that there is no ſubject in which ſuch general 
principles ſeem to be more wanted than in what concerns the 
paper currency of this kingdom. The great ſource of the flou- 


riſhing ſtate of this kingdom is its trade and commerce, and paper 


currency guarded by proper regulations and reſtrictions is the 
life of commerce: and I cannot but think that it might be very 


detrimental to the commerce of this kingdom and to paper credit 
if men after they have put their names upon a bill of exchange, 


and by that means as far as in them lay given it a credit and a 


currency in the world, ſhould be permitted to annul their own 
act, to practiſe a fraud upon the world, and to give the lie to 
what they have atteſted, and thereby overturn their own ſecurity. 


Theſe inſtruments are in their nature meant for public circulation, 
and to paſs from hand to hand; and every man who puts his 


name upon them pledges his faith to the public that all the cir- 
cumſtances appearing on the face of them are true. And if any 


rule or principle has been laid down by a court of competent 
juriſdiction that may give a greater ſecurity to and confidence in 
this ſpecies of ſecurities I ſhould be ſorry to ſhake ſuch authority. 
The authority that I allude to is the caſe of Walton v. Shelley 
(ante, 1 vol. 296.) which was determined when that noble lord 


preſided in the court whoſe abilities all the world confeſſed, and 
in which moſt of the caſes on the ſubject were canvaſſed. The 
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given or given a ſanction to. [Here Mr. Juſtice "A/bhurft read 


grounded his opinion, viz. quod nemo allegans ſuam turpitudi- 


pear as witneſſes againſt the man who took the inſtrument upon 


mentioned caſe was decided, and which determined what the law 


that, becauſe a man ſhall not be permitted to break his faith with 
his name to ſupport, he ſhall not therefore be a competent witneſs 
public revenue, or on any other remedy that the crown might 
take for the recovery of the duty. This is no breach of public 


faith, and the party might be fully competent to prove the fact, 
becauſe ſuch evidence would be given diverſo intuitu; as in an 


which is at the ſuit of the crown. This ſeems to obviate the 


_ CASES IN FASTER TERM. 


general W of the determination was that no Nee 18 a 
competent witneſs to impeach a ſecurity which he himſelf has 


the report of Lord Mansfield's judgment in that caſe (p. 300 . 
The maxim of the civil law, upon which his lordſhip in part 


nem ſit audiendus, ſeems to carry great weight in it in all caſes: 
but in regard to theſe inſtruments which are meant for public 
circulation, and which are taken entirely upon the credit of the 
names that appear upon them, it ſeems more peculiarly unfit that 
they ſhould be admitted to Impeach their own ſecurities, and ap- 


the faith of their atteſtation. But it has been argued that it 
would alſo be deſtructive to the public revenue if ſuch witneſſe 
were not to be allowed to ſhew a fraud committed upon it, and 
that it would hold out a temptation to ſuch frauds. It would cer- 
tainly be matter of regret if ſuch a conſequence were to enſue: 
but it is to be remembered that at the time when the above- 


then was, this ſtamp duty was not impoſed ; and the ſubſequent _ 
act impoſing a ſtamp duty on bills of exchange could never have 
been intended to operate as a repeal of any general law of evi- 
dence before eſtabliſhed, and therefore cannot fairly be brought 
into the diſcuſſion. But if it were neceſſary to ſay any thing upon 
that topic, it ſeems to me not to follow as a neceſſary conſequence 


the public, and deftroy that inſtrument which he had pledged 


for the crown on an indictment for a conſpiracy to defraud the 


action for an aſſault the party cannot be a witneſs for himſelf, 
but he may be a witneſs on an indictment for the ſame aſſault 


argument founded on the ſuppoſed detriment which might ariſe 
to the public revenue from admitting the objection to the compe- 

tency of the witneſs in this caſe. On the whole I am of opinion | 
that the witneſs was not competent to be received. 3 
GROSE 


IN v THE THIRTY-EIGHTH YEAR OF GEORGE III. 60 


GROSE J. In this caſe two queſtions have been made, the one 1798. 
upon the ſubject matter of the defence, the other upon the com- . 
peteney of the witneſs. I will firſt conſider whether it is compe- 1777, 
tent to the defendant to prove that which he ſtates as his defence, ,oock. 
namely, that the bill was not drawn at Hamburgh as upon the 
face of it it imports, but in England, and therefore it ought to 
have been ſtamped to enable the plaintiff to recover upon it. * 
that defence be open to the defendant, I will ſecondly conſider 
whether the witneſs tendered be competent in law to prove it. 


1. The firſt queſtion ariſes on the ſtatute 31 Geo. 3. c. 25. /. 2. and 
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J. 19. Ser. 2. enacts “ that for every piece of paper upon which 
« any bill of exchange ſhall be written, where the ſum payable | 
« thereby ſhall amount to 40. there ſhall be charged a ſtamp | 
« duty of 3 d.; where it ſhall exceed 301. —6 d.; and if it ex- 4 


4 ceed 100 J.— 1 5. 64.” Sed. 19. ſays that“ No bill of exchange | 
& liable to the duties by this act impoſed ſhall be pleaded or given 
« in evidence in any court, or admitted in any court to be good 

e uſeful or available 1 in law or equity, unleſs the paper on which 
« it is written ſhall be ſtamped with a lawful ſtamp.” In this 
caſe a bill of exchange for more than 40 F. was offered in evidence, 
which under this clauſe ought to have been ſtamped, but which 7 
had no ſtamp. The objeQion was made; to which it is anſwer— = 
ed that a bill of exchange in the ſtatute means a bill of exchange : | i 
drawn in England, and that this imports to be drawn at Ham- 

burgb, and therefore need not be ſtamped. I do not know that 

this reaſoning is quite correct; but for my preſent purpoſe it is 
not neceſſary to diſpute it. I mean by this that ſome argument 
may be neceſſary to ſhew that the mere writing Hamburgh or any 
other foreign place on a bill of exchange is even prima facie evi- 
dence upon this ſtatute to ſhew that it was drawn there, I will 
ſuppoſe however that it was: at the ſame time it will be admitted 
that at moſt it is but prima facie evidence; for if it be concluſive 
there is an end of the ſtatute and its 1 as then every bill 
of exchange and promiſory note would be dated from ſome fo- 
reign place, and upon that ground be exempt from having a ſtamp. 

If it be not concluſive evidence, the defendant avers and offers to 
prove that it was drawn 1 in England and not at Hambur D. The 

; Plaintiff objects that it is not competent for the defendant to aver 

or prove this fact, for that by his acceptance of the bill he admits 
all that is contained on the face of it to be true, i. e. that it was 


Vor. VII, 7 


7 drawn 
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1798. ; drawn at Hamburgh by the perſon whole name appears as drawer, 
Noa of which the acceptor had notice, payable to the payee; and 


renee therefore that it need not be ſtamped. If that be ſo, the clauſes in 

' Brooke, the ſtamp act become nugatory ; for if the defendant becauſe he is 

acceptor may not be heard to ſay this, neither can the drawer, nor 

the indorſers; neither can the drawer or indorſer of a promiſory 

note; and ſo ſuch a determination would be to a certain degree 2 

repeal of the ſtatute. But that can never be law: on the con- 

trary it ſeems to me that when the Legiſlature enacts that every 

bill of exchange all be ſtamped, and that no bill of exchange 

ſhall be pleaded or given in evidence that is not ſtamped, it neceſ- 

farily authoriſes the parties concerned, and calls upon courts of 

Juſtice where it is offered in evidence, to inquire whether it be 

ſuch a bill as ought to be ſtamped, and to hear evidence by legal 
competent witneſſes to prove that it ought, let the objection be 

made by whatever perſon it may be, be his name upon the bill or 

not. The very purpoſe of the clauſe is to make it the intereſt of 

every perſon concerned in the negotiation of the bill to object and 

to compel the Court to hear and inquire into the ground and vali- 

dity of the objection; otherwiſe it would have been ſufficient to have 

inflicted a penalty on the parties to the fraud on the revenue, as is 

done in the 17th ſection. Therefore it ſeems to me that this is a 

good defence in the mouth of the defendant, and that the Court 

if called upon are bound to inquire into the fact, whether it were, 

in the words of the ſtatute, written upon ſtamped paper?“ 

If they he, the next queſtion is, 2dly, can a man whoſe name 
is on the bill be a witneſs for that purpoſe. There is no objection 
to his competence on the ground of intereſt or other diſability, ſuch 
as conviction of any infamous crime &c. The ſingle objection 
made is that he is a payee and indorſer. If upon this ground 

C alone he is determined to be incompetent, we ſhall almoſt as effec- 
1 tually repeal the ſtatute as if we had ſaid that the objection ſhall 
not be made by this defendant ; inaſmuch as the perſons. whole | 
names are upon a bill will in many nay in moſt caſes, (and if 
once determined that they are inadmiſſible witneſſes probably in 
all, when a fraud is intended on the revenue, be the only perſons 
let into the ſecret and enabled to give evidence of it. Before the 
caſe of Walton v. Shelley 1 never read of this ground of incompe- 
tence ; the ground is that a man ſhall not diſcloſe any fact that 
may invalidate an inſtrument which he has ſigned. And why 
| may. 
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may he not diſcloſe a fact which, if true, it is his duty to the pub- 
lic to diſcloſe? Becauſe, it is ſaid, he has given currency to the 
bill by putting his name upon it, and he ſhall not be permitted to 
impeach his own title. If he has ſo done, he has done a very 
illegal and i improper act, and committed a fraud upon the public: : 
if by his aſſiſtance the law has been violated, and the revenue 
defrauded, he owes to the public by way of retribution a diſclo- 
ſure of the circumſtances and the parties, that the ſcheme to rob 
the revenue may be fruſtrated, by preventing the parties to it 
recovering that upon the bill which it was intended by the Le- 
giſlature they ſhould not recover, as a puniſhment for violating 
the law, and as a ſecurity for car rying the act of parliament into 
execution. But it is ſaid he ſhall not impeach his own title. If 
that were true in the common caſes of property, I ſhould ſay that 


from the rule: but the caſe of Title v. Grevett in 2 Ld, Ray. 1008. 
is in point to ſhew that a man may be a witneſs to impeach his 
own title; for it was there ruled that a man who conveys lands 
may be a witneſs to prove that he had no title, becauſe that is 


evidence. But it is ſaid homo allegans turpitudinem ſuam non eſt 
audiendus. This as a maxim applied to parties in a cauſe may in 
ſome caſes be true; but there if both are participes criminis the 
rule applies potior eſt conditio defendentis. A man ſhall not ſuſ- 


of the law. So a man ſhall not recover money due upon an ille- 


But this rule does not extend to ſhut the mouths of witneſſes 
guilty of criminal actions; if It did, witneſſes daily received in 
courts of juſtice, and whom the policy of the law invites to come 
forward, muſt be rejected; ſuch as accomplices and others con- 
cerned in illegal tranſactions. This claſs of men, as I ſaid before, 
the policy of the law invites to diſcloſe all they know, leaving 
their credit to the wiſdom and diſcretion of a Jury. In the cate 
of the King v. Atwood and Robins, who were indicted for rob- 
| bery at the Summer aſſizes for Somer/et/hire 1787 before Buller J., 
the priſoners were convicted on the teſtimony of an accomplice 


conviction was afterwards holden good by the judges. And this 
was not new law, nor founded upon a new principle; for in 
1 Hale, 303, 304, and 305, there are different inſtances of con- 
| victions 


upon this act of parliament this caſe muſt be a neceſſary exception 


ſwearing againſt himſelf; but he is not compellable to give ſuch 


tain an action upon a ground which proves him guilty of a breach | 


gal conſideration, ſuch as uſury, gaming, ſmuggling, or the like. 


unconfirmed by any other witneſs as to their identity; and the 
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ed. The caſes cited for the defendant ſhew clearly what the 
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victions on the evidence of accomplices ; one in 1672 of a con- 


viction of Hyde and otliers of a robbery on the highway on the 
teſtimony of one who was a party in the robbery but not indict. 


policy of the law is, and that a man's guilt in the tranſaction dif. 
cloſed, if he be not rendered infamous by conviction and on that 


account incompetent, is not an objection to his teſtimony. That 


ſuch evidence may affect paper currency is true; but that objec- 


tion ought not to alter the rules of law. A man who takes a bill 


muſt know from whom he takes it; and if this determination will 


make men more cautious and prudent and thereby prevent their 


falling into ſnares of this ſort, it will be of uſe. In the preſent 
caſe let the plaintiff reſort to his indorſer to recover back the con- 


ſideration he gave for the bill. And if eventually ſome puniſn- 
ment ſhould fall on either of the perſons who were the firſt par- 
ties to the tranſaction, the object of the law will be attained ; and 
men will take care how they receive an unſtamped bill, and in- 


quire whence it came and where it was drawn. Upon theſe 


grounds I think that the plaintiff 1 is not entitled to recover. 


LAWRENCE J. In this caſe there were two queſtions ; firſt, 


whether the indorſer of a negotiable ſecurity can be received as a 


witneſs to impeach the validity of the inſtrument he has put into 
a courſe of circulation, though he has no intereſt ; 2dly, whether 
the acceptor of this bill of exchange ſhall be allowed to contradi& 
what appears on the face of the bill, and thereby prevent the 


Holder recovering. 


The caſe of Walton v. Shelley is urs a caſe of great 


authority: but it was admitted in the courſe of the argument that 
no ſuch determination is to be found earlier than that caſe ; there- 


fore it muſt depend on its being ſupported by the general prin- 


ciples and rules of law applicable to the admiſſibility of witneſſes. 
Now I find no rule leſs comprehenſive than this, that all perſons 
are admiſſible witneſſes who have the uſe of their reaſon and ſuch 
religious belief as to feel the obligation of an oath, who have not 


been convicted of any infamous crime, and are not influenced by 


intereſt, What credit will be due to them will depend on a great 


variety of circumſtances and muſt be decided on by the jury ; and 


I am not aware of any caſe ſolemnly decided, except that of Mal- 


ton v. Shelley, in which a witneſs has been rejected as incompetent _ 
but upon the ground of ſome exception which may be claſſed 


under one or other of theſe heads. Under none of theſe claſles 
9 | does 
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does the witneſs in this caſe fall ; and the conſtant practice of 


examining accomplices and what has been done in other caſes 
alluded to, (that of a witneſs to a forged will who has obtained 
probate,) ſhew that the mere circumſtance of a man's repreſent- 


ing himſelf as having done things inconſiſtent with common ho- 


neſty is not ſufficient to reject his teſtimony, however it may 
weaken and impeach it. 


to negotiable ſecurities, when the point to be conſidered is the 


competency of the witneſs; for ſuppoſing what he has done in 


putting ſuch inſtruments into circulation to be ever ſo great a 
fraud and ever ſo miſchievous, he till is a witneſs unconvicted 
of any crime, and without intereſt, and not more devoid of prin- 
ciple than many who have been mentioned as being conſtantly 
admitted. Whether a defendant ſhall be allowed to ſet up ſuch 
a defence is quite another conſideration than whether the witneſs 
be competent. If the matter may be proved by a witneſs not a 


party to the bill, how can a defendant, not eſtopped to make ſuch 


defence, be deprived of the teſtimony of a witneſs called to eſta- 
bliſh a defence which the law allows who is neither intereſted or 
infamous? Tt certainly is of conſequence to prevent men hanging 
out falſe colours ; but this rule muſt be applied to the parties in 


the cauſe, or you may 3 men who have not hung out ſuch 


colours. 


As to the eon point ; There is a diſtinction between nego- 
tiable and other ſecurities. Where the queſtion ariſes between the 
immediate parties to any inſtrument or thoſe who ſtand in their 
place, as is the caſe where the inſtrument is not negotiable, the 
rule is that in pari delicto potior eſt conditio poſſidentis; and 
perſons are continually allowed ſuam allegare turpitudinem, as in 
caſes of ſimony, compounding felony, ſale of offices &c; and 
pollibly that maxim may in our law be confined to the inks of 
plaintiffs making demands ex turpi cauſa and to ſuch caſes of 
defence in which innocent perſons may be prejudiced. In the 
caſe of negotiable ſecurities the general rule moſt undoubtedly is 
that the bona fide holder of a note or bill has nothing to do with 
the tranſaQtion between the original parties: but this rule has its 


exceptions; uſury, gaming, infancy may all be ſet up. 


It can- 
not be denied but that 


chiefs and inconveniences and tend much to weakening the credit 
of notes, but on the other hand if it be not allowed the proviſions 
of a ſtatute on which a conſiderable part of the revenue depends 

7R 


Vor. VII. would 


Nor is there any diſtinction with reſpect 


at allowing this defence may have its miſ- 
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would be l eluded ; and it is better that a private miſchief 
| Fi page ſhould, happen to ſome individuals than a public loſs. The de- 
7 apa fendant in this caſe has no merits ;. to him it muſt be the fame 
»n00kr, thing whether the bill were drawn in one place or another; and 
were it not on account of the public diſadvantages it would 

(I think) be very queſtionable whether the acceptor of a bill of 
exchange ſhould be allowed to ſay that a bill, of which by the 
acceptance he has admitted that he was adviſed, was not drawn 

at the place where it purports to have been drawn. An acceptor 

7 is only prevented controverting the hand- writing of the drawer 
14 | from the miſchievous conſequences of men giving credit by 
= their acceptances and then controverting that which muſt be ſup- 
poſed to be in their knowledge; and this applies to every fact 
Which the acceptance admits. But in this caſe the queſtion is to 
x be decided by conſidering which of two evils is to be ſubmitted 
| to. Whether the indorſer or drawer can ſet up any defence to 
an action on this bill I do not feel it neceſſary to ſay : but I think 
no great miſchief is to be apprehended from the poſſibility of 
dating bills abroad, when drawn here, in order to defraud ; for 
if that purpoſe were clearly eſtabliſhed, I think the parties to ſuch a 
fraud would run a riſk which few men are hardy enough to ven- 
ture ON, 


ME 
Fiaks 


: 
1 
1 -B 8 
+ | 
THO! 7 


5 Per Curiam, | The rule for a new trial diſcharged, 
The rule to enter a nonſuit abſolute. 


. A Bart. and Others again 


May 10th. 
Tovruix and KENDRICK. 


A. folda is was an action of covenant brought by the plaintiffs, who 
ſhip to B, 

with a cove- ” are commiſſioners of the navy. The firſt count in the de- 
nant that he 


had a good Claration ſtated that on the 26th of Oeober 1795 the defendants, 


title though | Dd PT „ 
in fact he had àgents to the captors of the Duich frigate, the Alliance, in conſi 


3 lie, deration of 6741 J. 3s. 44. by deed conveyed the ſaid frigate to 
came a bank- the plaintiffs, and thereby covenanted that they had full power 


rupt, and . 
foltaines da. and lawful authority to ſell the ſame to the plaintiffs free and clear 


5355 of and from all former charges and incumbrances &c; that the 


ot the fer lo plaintiffs accordingly took poſſeſſion of the ſhip &c; but that the 


the true OWN» 


o” heid in Us defendants had not full power and authority to ſell the ſame, for 
action On tne | 


covenant by that the ſhip and ſtores at the time or Samay Þ the laid deed be- 
A. againſt | 
Z., ſtating the ſpecial damage, that 2. s certificate was no bar. 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE Ill. 
longed to the King, who by a warrant dated the 3oth of May 
1797 (after reciting that the Alliance had been taken as prize on 
the 22d of Auguſt 1795 by the King's ſhip the Stag commanded | 
by Captain J. Yorke, in company with three other ſhips, and had 
been ſold to the lords commiſſioners of the Treaſury for the 


recommended it to the King to grant the proceeds of the ſale of 
the ſhip and cargo to the captors) authoriſed the commiſſioners 
of the Treaſury to pay the proceeds of the ſale to the officers and 
crew of thoſe four ſhips; that thereupon F. Edgecombe as attorney 
for and on behalf of the officers and crew of the ſhip Stag claimed 
the ſhare of the ſaid ſhip, which amounted to 2000 & belonging 
to the ſhip (the Sag), which ſum the plaintiffs became liable to 
pay and did pay to the ſaid Edgecombe, but that the defendants 
had refuſed to pay the ſame to the plaintiffs, contrary to their 


FE 


covenant &c. 

that it alleged that the prize money was demanded by and paid to 
the officers and crew of the Stag, inſtead of their attorney. The 
third count, after ſetting forth the ſale of the ſhip by the defend- 
ants to the plaintiffs for 67417. 3s. 4 d., with the covenant &c, 
ftated that the defendants had not full power and authority to 
ſell the ſame &c, for that the ſame belonged to and was the pro- 


plaintiffs the {aid purchaſe money &c. 


ral cauſes of action in the declaration mentioned accrued againſt 
him, and before the exhibiting of the bill, to wit on the 27th 
of February 1796, he became a bankrupt, and that the ſaid ſe- 
veral cauſes of aQion accrued againſt him before he became a 
bankrupt, 
To this plea there was a ſpecial demurrer, becauſe this — 
ſounded in damages only and was not a liquidated certain de- 
mand &c, 

Dampier, in ſupport of the demurrer, contended that the da- 
mages on the breach of this covenant were not ſo liquidated that 
they could be proved under the defendant's commiſſion of bank- 
rupt. This action is not brought for a liquidated demand imme- 
diately conſequent on the accruing of the cauſe of action, but the 


quantum of the damages might be varied by ſubſequent circum- 


cauſe of action; nor can they now be aſcertained without the 
inter- 


public ſervice, and that the commiſſioners of the Treaſury had 


The ſecond count was ſimilar to tlie firſt, except 


perty of the King, and that the defendants had not paid to 0 
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The defendant Toulmin pleaded (inter alia) that after the ſeve- 


ſtances, and therefore could not be proved on the accruing of the 
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1798. intervention of a jury. This is not like thoſe caſes where the 
7 78 0 „ queſtion has been whether any cauſe of action ſubliſted before the 
again? bankruptcy, or thoſe where the form (a) of the action is de- 
5992 3%"* - Nor is it like thoſe of covenant for non-payment of rent 
or of a ſum certain due before the bankruptey, where the ſum to 
be recovered is a fixed ſum, aſcertained immediately on the ac- 
.cruing of the cauſe of action, and to which the creditor can ſwear 
before the commiſſioners. Here a cauſe of action ſubliſted be. 
fore the-defendant's bankruptcy, accruing on the execution of the 
deed, immediately after which the plaintiffs might have main. 
tained an action, Gliniſter v. Audley, Sir T. Raym. 14. : but in 
that caſe they could only have recovered nominal damages; they 
could not have waved the contract, as in Dutch v. Warren (6), 
and have proved a debt under the defendant's commiſſion as for 
money had and received, becauſe this was for a breach of con- 
tract under ſeal. In Utterſon v. Vernon (c) 4/burſt J. ſaid «It is 
a general rule that nothing is proveable under a commiſſion that 
cannot be recovered in the form of an indebitatus aſſumpſit; and 
wherever it is neceſſary to have recourſe to a ſpecial action on 
-the caſe, or treſpaſs, to recover damages, the party cannot come 
In under the commiſſion.” And Buller ], ſpeaking of an action 
for not delivering goods according to an agreement, ſaid * If the : 
party has actually paid for the goods, there he may recover the 
preciſe value in caſe of non- delivery, and conſequently may prove 
it as a debt under the commiſſion : but if he will not be content 
with recovering the preciſe value of them, but goes for contingent 
damages ariſing from the fluctuation of the market, he cannot 
come in under the commiſhon becauſe thoſe damages are uncer- 
tain,” 80 in this caſe the plaintiffs had their election; they 
might have recovered nominal damages from the defendants im- 
mediately after the execution of the deed, or they were at liberty 
to wait until they ſuſtained particular damage ſubſequently by 
paying the value of the ſhip to the captors under the King's 
warrant and then recover ſuch ſpecial damage againſt the de- 
fendant on his covenant: but inaſmuch as that damage did not 
ariſe until after the defendant's bankruptcy, his certificate is no 
bar to the plaintiffs' claim. But even if the plaintiffs had a cauſe 
of action before the defendant's bankruptcy, they could not 
have proved any preciſe debt under the commiſſion, for the 
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| (a) Goodtitle v. North, Dougl. 562. Par- (3) 1 Ser. 406; andcited in 2 Burr. 1010. 
ter v. Norton, ante, 6 vol. 695. 0 Ante, 3 vol. 547. 
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damages were uncertain and could only be aſcertained by a jury ; ; 
as where damages ariſe on the breach of a covenant for building; 
Bani er v. Scott, ante, 6 vol. 489. The ſtat. 5 Geo. 2. c. 30. F *% 
which enables a defendant to plead that the cauſe of action aroſe 


applied to the former. But in Weigall v. Waters (a) it was holden 
he might be entitled under a covenant by the landlord to repair, in 


neareſt to this is that of Chilton v. Whiffin and another (6), where in 
conſideration that the plaintiff would” accept a bill of exchange 
drawn on him by the defendants they promiſed to indemnify him: 


after their bankruptcy the plaintiff was ſued upon the bill and 
charged 1 in execution: and it was holden that the plaintiff? s action 


certificate; for though a cauſe of action exiſted before the bank- 


ruptey was at leaſt as eaſy to be aſcertained as in the preſent caſe. 
Gibbs for the defendant. It muſt be taken to be admitted on 
the record that the whole of the plaintiffs' cauſe of action aroſe 
before the bankruptcy of the defendant, and conſequently they 
might have proved their demand under the defendant's commiſ- 


paid to the officers and crew of the Stag after the 3oth of May 
1797, it is alleged in the plea that offer the ſeveral cauſes of ac- 
tion the defendant became a bankrupt; the mention of the 27th 
of February 1797 as the day when the defendant became a bank- 
rupt is immaterial, becauſe it is laid under a videlicet. If the 
plaintiffs had wiſhed to deny that fact, they ſhould have taken 


compared to the caſe of an action brought for not delivering goods 
hen the vendee had paid for them: now according to that com- 


(a) Ante, 6 vol, 488, ; | 8 (3) 3 Will. 13. | 0 


before his bankruptcy, diſcharges him from all debzs due before: 
now the words of the ſtatutes of ſet-off uſe the ſame word © debt,” 
and the conſtruction that has obtained on the latter may fairly be 


that the leſſee could not ſet off any uncertain damages, to which 


an action brought by the landlord for rent. The caſe which comes 


after the bill became due the defendants became bankrupts, and 


upon the defendants promiſe of indemnity was not barred by their 


ruptcy, the plaintiff was not actually damnified till afterwards. 
There too the quantum of the damage ſuſtained before the bank- 


ſion. They do not ſeek to recover any conſequential damage. 
And though in the firſt and ſecond counts the ſum claimed is that 


iſſue on it, inſtead of which they have demurred, thereby admit- 
ting the truth of the plea, namely, that the defendant became a 
bankrupt after all the cauſes of action accrued. This has been 
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1798. pariſon the plaintiffs cannot maintain this action. The deten * 


—— 
3 ſold a ſhip to the plaintiffs with a warranty of title, and! it after- 


e wards turned out that the defendant had not a good title: the 
plaintiffs might either have immediately recovered the purchaſe 
money back, or they might afterwards have recovered back all the 
money that they had expended on her or any other conſequential 
damage: but they only demand the conſideration money paid for 
the ſhip; and as this was a debt that acerued before the bank. 
ruptcy of the defendant, it might have been proved under his 
commiſſion. The cauſe of action ſet forth in the third count 
clearly exiſted before the defendant's bankruptcy ; for in that the 

breach aſſigned is the non-payment of the purchaſe money to the 
plaintiffs. 
Dampier in reply. The fallacy in che defiant argument 
conſiſts 1 in this, in confounding the term * cauſe of action“ with 
a the damages” claimed by the plaintiffs ariſing from a breach of 
the defendant's covenant as ſet out in the two firſt counts. The 
cauſe of action indeed aroſe the inſtant the deed was executed, 
which was before the defendant's bankruptcy : but the damages 
ſuſtained by the plaintiffs, as ſtated in the two firſt counts, did not 
ariſe until after, and conſequently could not have been proved 
(even if they were liquidated damages) under the commiſlion.- 
And as the defendant's plea is pleaded to all the counts in the de- 
claration, if it be not a legal anſwer to any one count it is a bad 
plea and cannot be ſupported. 1 
Lord Kenyon Ch. J. It is extraordinary that no caſe preciſely 
ſimilar to the preſent ſhould ever have been brought before the 
Court until now, I am clearly of opinion that the defendant's 
certificate has not delivered him from this demand. There are 
caſes without number to ſhew that a certificate does not deliver 
the bankrupt from every contract entered into before his bank- 
ruptcy: it is eſtabliſhed beyond all doubt that if he take a leaſe 
and covenant to pay rent and is then ſtripped of all his property 
by bis bankruptcy ſo that he has no fund to which he can reſort, 
yet he is liable for the rent in an action on his covenant made 
before his bankruptcy. So when the action ariſes ex gelicto be- 
fore the bankruptcy, the plaintiff need not go before the commiſ- 
ſioners of the bankrupt (defendant) to receive a ſatisfaction, but 
he may bring his action, to which the defendant s certificate will 
be no bar. The Legiſlature only meant that thoſe demands that 


were incurred before the bankruptcy and which were liquidated 
debts 
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Jebts ſhould be proved under the commiſſion. But here was no 
debt that could be proved under the defendant's commiſſion; the 
whole reſted in damages, and the plaintiffs have a right to appeal 
1 jury to aſcertain what is due to them for damages for the 
breach of this covenant. On ſuch an appeal the jury will have an 
opportunity of enquiring into all the circumſtances of the caſe; 
they may ſee reaſon not to give damages to the full extent of the 
price paid for the ſhip, but apportion the damages according to 
the injury really ſuſtained. Therefore I think * plaintiffs are 
entitled to judgment on this demurrer. 


tiff's demand reſted in damages, and could not be aſcertained with- 
out the intervention of a jury, it could not be proved under the 
defendant's commiſſion: now here was no preciſe ſum due to the 


but the jury were to aſcertain the amount of the damages ſuſ- 
tained ; it was a mere chole 1 in action. 


GROSE J. The ground of the demurrer is that the plaintiffs” 

cauſe of action is not barred by the defendant's certificate under 
the ſtat. 5 Geo. 2. c. 30. The word in that act is © debt:” but 
this is not the demand of a debt, but of uncertain unliquidated 
damages. The plaintiffs counſel has very properly argued by 
analogy to caſes ariſing on the ſtatutes of ſet-off, where the ſame 
word © debt” is uſed; and ſuch a demand as the preſent clearly 
could not have been ſet off in an aQtion ought by the de- 
fendant. 1 
AWRENCE * The defendant's argument is this, that it is 
admitted on the record that the cauſe of action aroſe previous to 
the defendant' s bankruptcy, and therefore the defendant's certiſi- 


mage ariſing after the bankruptcy, becauſe the cauſe of action 
1 from the defendant's ſale of the ſhip without having a 
title. But we muſt conſider the nature of the contract, and ſee 
whether a breach of it creates a debt within the meaning of the 
ſtatute that could have been proved under the defendant's com- 
miſſion, In the 'caſe put of goods ſold but not delivered, the 
conſideration fails, and then the vendor has received money to the 


ule of the vendee. But here is a contract under ſeal; the plain- 
0 tiſſs 
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1798. 
wt 


HammonsD 


againſt 
Toru! Ns 


ASHHURST J. I have always underſtood that, where the plain- _ 


plaintiffs at the time of the defendant's bankruptcy. The defend- 
ant had indeed been guilty of a breach of covenant at that time: 


Cate is a bar to this action: but if ſo, it would equally be an 
anſwer to any action that might be brought for any ſpecial da- 
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_ againſt 
Touruaix. 


May 11 th. 


The Court 


will grant 


leave to enter 
the continu- 


ances after 
verdict in 


order to ar- 


rive at the 
juſtice of the 
caſe. 
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1iffs muſt proceed on that contract, and can only recover damages E 
for a breach of it. The caſe of Weigall v. Waters, cited by the 


plaintiffs' counſel, is a ſtrong authority in ſupport of our opinion; 


for there the defendant had actually paid a ſum of money for 
repairs, and ſo far it became liquidated damages, and yet it was 
holden that ſuch damages could not be ſet off againſt. the cy 
tiffs' demand. | | 
5 een for che plaintiffs . 


4 


Dor on the Demiſe of 10 againſt Doratan and , 
Others, I | 


AT the trial of this ejectment a verdict was taken pro forma 
for the plaintiff, with liberty to the defendant to move to 


fet it aſide and enter a nonſuit; which motion was accordingly 
made and a rule niſi granted on a former day in this term on two 


grounds; ift, That the leſſor's right of entry was barred by the 

ſtatute of limitations (a); adly, By a deſcent caſt. | 
The firſt objection (the only one in queſtion at preſent) 7000 

on the evidence given at the trial, whereby it appeared that Mary 


Mears the grandmother of the leſſor of the plaintiff, and ſiſter to 


Thomas Dolman, from whom both parties claimed, died on the 


25th January 1771, and that afterwards in the ſpring of the ſame 


year -Thomas Dolman died, upon whoſe death the title of the 
leſſor of the plaintiff accrued, if at all, as heir at law; which 
was above 20 years ago. The defendant claimed as rant and 
heir at law of that Thomas Dolman. But it was ſhewn that that 


Thomas Dolman had a former wife living at the time of his mar- | 


Tiage with the defendant's grandmother, and therefore the defend- 
ant's father being a baſtard could not take by deſcent, The 
leſſor of the plaintiff, in anſwer to the objection to his own title 


to recover on account of the ſtatute of limitations, proved that he 


was an infant at the time when his title accrued and had not come 


of age till 1786, after which he had ten years to bring his action; 
to which the defendant objected that the action was not brought 
within the ten years, and adverted to the niſi prius record the 


memorandum of which was of Hilary term 1798. Lord Kenyon 
at the trial aſſented to the objection, unleſs it could be ſhewn that 


(a) 21 Fac. 1. c. 16, | 
S 


IN THE TAIRTY-FICETH YEAR off GEORGE I. 


the writ was ſued out before the expiration: of the ten years and 


che ſuit continued to the preſent time, which the leſſor of 
the plaintiff was not cots prepared to do: however it was agreed 


that a verdict ſhould be taken for him without PO, with 


leave to the defendant to move as above. 103 15 
But pending that rule another rule was obtained; calling on ihe 
defendant to ſhew cauſe why the leſſor of the plaintiff ſhould: not 


be at liberty to amend the Pleacroll and record of nifi prius by 
making chem of Egſer term 1792 inſtead of Eqfer term 1797. 


This rule was obtained upon an affidavit ſtating the ſervice of 


the declaration in ejectment in this cauſe, which was commenced 


by original on ſome of the defendants, namely, the tenants in 


poſſeſſion, on the 22d of March 1792; that Dolman and the 


reſt of the defendants (who ſtood on the ſame intereſt) in Ea/ter 


term 1792 obtained the uſual rule for making them defendants as 


landlords ; and that all the defendants afterwards in the ſame 


term entered into the common rule to confeſs &e; and then 
ſtating the reſt of the proceedings in the ſame ſuit regularly 
down to the time of trial. 6. act _ laſt thentioned: rule for 


amending, 


Erſtine and Lowes now hetied cauſe. / They ei relied. on 
the extreme hardſhip of this caſe againſt the defendant, whote 


father had inherited and died feifed of the premiſes, conceiving 
himſelf and being conſidered by all his family at the time as le- 


gitimately born. And they argued that an application to amend 


and enter contituances being to the diſcretion of the Court, and 
not a matter of right, the Court would not lend their aid in ſuch 
a caſe as the preſent. They admitted that ſince Morris v. 


Pugh la), proof of the writ actually ſued out is admiſſible to 


control the general memorandum of the niſi prius record, but 
obſerved that here no ſuch evidence was offered. But i in Harris 


9. t. v. Woo Iford (5) it was alſo holden neceſſary to prove the writ 
returned 1 in order to ſave the ſtatute of limitations, which could 
not have been done i in this caſe, and the defect of which this rule 
is intended to ſupply ; ; and therefore the granting of this rule (they N 


contended) would entrench on the ſtatute of limitations, They 


alſo mentioned the caſe of Coodtitle d. Elton V. Church, Tr. 27 
Geo. 3. in this Court, as a caſe where the Court refuſed to ſet aſide 
a nonſuit; becauſe for want of mewirg the true time of ſuing 


0 3 "FE 1241. 
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1798; cout the writ in evidence at the trial, the action appeared by the 


N + general memorandum of the niſi prius record, which referred to 


Again the firſt day of the term, to have been commenced before the title 
DoLiman, 

of the leſſor accrued, which was in the term. | 

Gibbs contra was ſtopped by the Court. | 

Lord KENYON Ch. J. The only queſtion here is We the 

leſſor of the plaintiff has actually commenced the preſent ſuit in 

time. In what manner that is hereafter to be made out it is 

unneceſſary at preſent to inquire. The action was commenced 

againſt the caſual ejector by original, and notice of the declaration 


, 


was ſerved on the tenants in poſſeſſion, and the landlord was 
14 afterwards admitted to defend upon entering into the common 
N rule. Perhaps there may be ſome difficulty as to the form in 
5 58 which the continuances ſhall be entered ſo as to bind the real 
parties now before the Court; though I conceive, if it were neceſ- 

ſary, that the Chancellor would iſſue an original writ applicable to 

them. But it is ſufficient in this caſe to ſay that there is no in- 

ſtance in which the Court have refuſed the parties leave to amend 

according to the truth of their caſe, to prevent their being barred 

by the ſtatute of limitations for a ſuppoſed laches of which they 

really have not been guilty. It is a matter of courſe to grant 

leave to amend in theſe caſes, to enable the parties to arrive at 

the real juſtice of the caſe. And in this inſtance I do not ſee that 

the defendant ſtands in a more meritorious ſituation than the leſſor 

of the plaintiff. 

5 | Per Curiam, Rule abſolute to amend. 


p * Friday, | | —_ "4 = 

Ki, 1 ; BecxrorD againſt Hoop. 7 
2 An author His was an action upon the caſe; and the firſt count of the 
965 whoſe work 


is pirated be- declaration ſtated that the plaintiff was the author of a cer- 
fore the expi- 


ration of tain book entitled © Thoughts upon Hunting ;” and being ſuch 


twenty-eight 
55 author within the ſpace of twenty- eight years laſt, viz. on &c. 


the ke pub- at &c. firft publiſhed the ſaid book; that all the copies of the 


lication of it 
may main- book ſo by him publiſhed having been ſold, the plaintiff before 
' tain an action | ads 
| on thecaſs and at the time of the grievance after mentioned intended to pub- _ 


for dama 
= x i liſh a new edition and had laid out 100 J. in preparing the ſame, 


— yet the defendant afterwards and within the ſpace of twenty 


though the 
work was not entered at Stationers Hall, and although it was firſt pabliſted » without he name of the 
author affixed. 


| eeight 
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eight years from the day of the firſt publiſhing of the ſaid, book, 1798. 
viz. on &c. at &c. wrongfully and without the plaintiff's leave e, e : 
and againſt his will publiſhed and expoſed. to ſale and ſold divers, aint. 
to wit, four hundred copies of the ſaid book; by means whereof" — 
mme right title and intereſt of the plaintiff in the ſaid book is much 
lefſened in value. The ſecond count ſtated that the plaintiff had 
the ſole and excluſive liberty and right of printing a certain other 
book called“ Thoughts upon Hunting,“ whereof the plaintiff 
was and is the author, and which had been within twenty- eight 
years laſt to wit, on &c. firſt publiſhed by him as ſuch author, 
pet the defendant knowing the premiſes and contriving to injure 
the plaintiff afterwards viz. on &c. at &c. wrongfully and unjuſtly. 
and without the plaintiff's leave and againſt his will printed pub- 
liſhed and expoſed to ſale and ſold divers, to wit, four hundred 
copies of ſuch laſt mentioned book, whereof the plaintiff had the 
ſole and excluſive liberty and right of printing as aforeſaid; by | 
means whereof the right title and intereſt of the plaintiff of in and 
to ſuch ſole and excluſive liberty and right of printing is much 
burt and leſſened in value. of 621 
The defendant pleaded the general iſſue; and on che trial at 
the fittings for Mg eftminſter after laſt Ely term before Lord 
Kenyon the jury found a verdict for the plaintiff, ſubject to the 
opinion of this Court on the following caſe. | 
The plaintiff is the author of the book ſtated in the declaration, 
entitled © Thoughts upon Hunting;” and in May 1781 he publiſhed 
the firſt edition of it, without any name prefixed to the title- 
page. In 1782 he publiſhed a ſecond edition, and in 1784 2 
third edition with his name prefixed to the title-page. Neither 
the original or ſubſequent editions were ever entered in the hall 
of the company of Stationers. In Auguſt 1796 the defendant 
publiſhed the ſame work under the title of © Thoughts upon 
| Hare and Fox-hunting,” with the plaintiff's name prefixed to the 
title-page. The plaintiff 1 is {till living, and never diſpoſed of his 
right or intereſt in the ſaid work. The queſtion for the opinion 


of the Court is, Whether the plaintiff 18 entitled to recover in this 
action? | 
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Reader for the plaintiff. Three queſtions ariſe in this caſe; 
ift, Whether an action on the caſe for damages will lie ſince the 
ſtatute. 8 Ann, c. 19.? 2d, Whether, if ſuch action will lie ſince 
the ſtatute, it can be maintained unleſs the work be entered at Sa- 
toners' Hall previous to publication? zd, Whether the plaintiff 
| „ 


has 


6. dep — > a . 0 — * 
9 © * L 
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has abandoned His right of property in the work by _ 
it without affixing his name to it? 1ſt, Admitting that ſince the 
caſe of Donalaſon v. Becket in Dom. Proc. 1974 (a) an author 
cannot after publication of 'his work ſet up a common law. right 
to the excluſive printing and republiſhing of it, yet ſuch a right 
is expreſsly veſted in him by the ſtat. 8 Ann, c. 19. for the term 
therein ſpecified, which is not yet expired in the preſent caſe, 
The firſt ſection of that act, after reciting that printers and others 
have taken the liberty of publiſhing books and other writings 
without the conſent of the authors or proprietors to the great 
detriment of them and their families, enacts that the author of 
any book already .printed who has not transferred to any other 
the copy of ſuch book &c, or the perſons who have acquired or 
purchaſed the ſame, ſhall have the ſole right and liberty of print- 
ing ſuch book & c. for twenty-one years and no longer; and that 
the author of any book not publiſhed and his aſſigns ſhall have 
the ſole liberty of printing and reprinting ſuch book for fourteen 
years to commence from the day of firſt publiſhing the ſame and 
no longer. It then proceeds to affix the penalties for tranſgreſfing 
the law. By this act therefore the property in literary works is 
excluſively veſted in the authors for the period affigneq, inde- 
pendently of the penalties which are afterwards inflicted on thoſe 
who infringe that property: and the maxim of law attaches that 
the law confers no right without a remedy to ſecure it, which in 
this inſtance can only be by an action on the caſe for damages. It 
will be contended however that the author has no ſuch general re- 


medy 1 in the preſent caſe, becauſe the ſame ſtatute that creates the 
right has pointed out a particular remedy for the protection of it, 
namely, by ſuing for the penalties given by the ſtatute in the 
ſame clauſe. And it muſt be admitted that in general where 
a ſtatute creates a new offence and gives a penalty againſt the 
offender no other remedy can be reſorted to; as in 1 Rol. Abr. 
106. pl. 16. But that and all other caſes of the like fort are 
founded on ſtatutes which veſt no right in any party, but only 
_ prohibit the doing of a certain thing under a penalty. There 
is no caſe where it has been holden that if a ſtatute veſt a right 
generally in any perſon, and alſo give a penalty againſt thoſe 
who infringe that right, the party grieved is confined to that par- 
ticular remedy. On the ene it was Halen in 8 v. 


(a) 4 Burr. 2408. and 2 Bro, 5. C. 68. Y . 
G66 Pa 


IN THE THIRTY-EIGHTH YEAR OF GEORGE IT. 
Pickerſaill (a) that the common law remedy of an action on the 
caſe for damages lies for maliciouſly ſuing out a commiſſion of 
bankrupt, although the 5 Geo. 2. c. 30. / 23. gives a particular 
remedy in that caſe, namely, by enabling the Chancellor, to 
| whom a bond in the penalty of 200 J. is given for ſecuring the 
trader againſt that miſchief, to order ſatisfaction to the party 
grieved. It might even be admitted that the rule may be carried 
further, and that wherever a new right is conferred by ſtatute, 


and a particular remedy given to the party grieved to enforce the 
obſervance of it, no other remedy can be reſorted to. But here 


there is no remedy given 20 the party grieved. It is true that 


the pirated copies are to be forfeited to the proprietor of the 


copyright; but that is for the purpoſe of their being deſtroyed, 
and is in itſelf no compenſation for the injury previouſly ſuſ- 
tained, There is alſo a penalty of a penny for every ſheet 
found in the poſſeſſion of the offender, to which without ad- 
verting to the inadequacy win as a remedy the ſame anſwer 
may be given as before, that it may entirely fail as a compenſa- 
tion for the injury before ſuſtained by the ſale of the ſpurious 
copies. But beſides, there is this deciſive anſwer to it, that the 
remedy, inefficient as it is, and inapplicable in ſome cafes, is not 
given to the party grieved but to a common informer. Neither is 


the ſuppoſed remedy commenſurate with the duration of the 


right conferred; for the penalties only attach upon perſons pirat- 


ing copies © within the times granted and limited by this act as 


_* .aforeſaid;”* the only times before fpecihed being the term of 
twenty one years for books then before printed, and the term of 


fourteen years s for books thereafter to be printed : whereas by a 
ſubſequent clauſe (the 11th) if the author be living at the expira- 


tion of the firſt fourteen years the ſole right of publiſhing reverts 
Therefore if the 
party grieved has not this remedy, he has no remedy whatever to 
protect his right againſt invaſion during the latter period. The 
opinion now contended for is ſupported by authority as well as 
reaſon, Mr. Juſtice Yates, who in the caſe of Millar v. Tay- 
tor (b) in this Court was alone of opinion that an author had not 

a right of property at common law in his works when publiſhed, 


to him for a further term of fourteen years. 


was yet decidedly of opinion that by the firſt clauſe of the fta- 
tute of Anne an exclubve right was veſted in the author 


(a) 2 Will. 14%. 


* (8) 4 Burr, 2380, | 
Vol. VII. oO 


1 


during 


1798. 
— 
Brckroxß 


again 
Hoop. 
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1798. during the terms therein limited; and that notwithſtanding the 
e penalties and confiſcation given by the ſame act the author had 
9 all the common law remedies for the enjoyment of that right; for 
rlood. which he cited Euer v. Jones, Salk. 415. and 6 Mod. 26. 80 
in the ſubſequent caſe of Donaldſon v. Becket (a), Eyre Bi, who 

gave his opinion in the Houſe of Lords againſt the common law 

right of an author after publication, was yet of opinion that there 

might be a remedy in equity upon the foundation of the ſtatute, 
independently of the terms and conditions chereby preſcribed in 

reſpect of the penalties given. It is admitted that injunctions are 

74 granted of courſe in the Court, of Chancery to reſtrain printers 
. from publiſhing the work of another perſon; which practice can 
= only be ſuſtained on the ground that the penalties given by the 
= ſtatute are not the only remedy which can be reſorted to: 2dly, 
It is not neceſſary to the author's right of action in this caſe that 
the work ſhould be entered at Slationers Hall previous to publica- 
tion. It is true that the ſecond ſection of the act requires ſuch 
entry to be made in order to ſubject a defendant to the forfeitures 
or penalties of the act; but it is only neceſſary for that purpoſe. 
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1 . And there was no occaſion to give notice to the defendant who the 
author was in order to ſuſtain this action, becauſe he muſt have 
known that the copyright did not belong to him (b); and he ad- 
mits his knowledge of the author by prefixing his name to the 
work publiſhed by himſelf. zdly, There is no pretence for ſay- 
ing that the plaintiff by publiſhing the work originally without 
his name thereby abandoned his right of property to the public; 
for whether he did ſo or not is a matter of fact which ſhould have 
1 been found by the jury and cannot be inferred as a matter of 
8 . law: and here the caſe ſtates that the plaintiff never diſpoſed of 
3:4 his right or intereſt in the work. Yates J. held (c) that the inſert- 
| „ ing of the author's name in the title page was not neceſſary, ſup- 


1 poſing he had the right of property in him; and that in order to 
7 4 make an abandonment there muſt be an intention to relinquiſh as 
1 well as an actual relinquiſhment, | 

hk Marryat for the defendant. It is admitted that this action is 
Wy not maintainable at common law independently of the ſtatute; if 
74 ſo, that ſtatute having pointed out a particular remedy no other 
„ can be purſued. It is a ſettled rule that where a ſtatute creates a 
* (a) 4 Burr. 2409 4-10" $740 

FC ) Vid. Mr. Juftice 4fon's argument, | (c) 4 Burr. 2366. 

4 
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new.offende or gives a new. right, andi in the ſame clauſe either pre- 1798. 
ſctibes a particular mode of puniſhment or a particular remedy for . . Toa 
the infringement of it, no other can be reſorted to. But it is other- againſt 
wiſe where a ſtatute is merely confirmatory of a pre-exiſting right; wir 
in which caſe the new remedy is conſidered only, as accumulative. 
It is ſaid that this rule is confined to criminal proceedings or actions 
for penalties, and does not extend to caſes of civil remedies for in- 
juries ſuſtained by the party grieved. Yet it appears that the BE. 
lature thought otherwiſe in reſpe& to property of a ſimilar kind, 1 5 
namely, that of engravings. The 8 Geo. 2. c. 13. / 1. gives the 
excluſive right in their works for a ſimilar term to engravers as 
the 8 Anne had before given to authors, and affixes the ſame pe- 
nalties upon the breach of it. The 7 Geo. z. c. 38. extends the 
right to other perſons, and enlarges the term of the monopoly to 
twenty-eight years. Then the 17 Geo. 3. c. 57. reciting the two 
former acts, and their inſufficiency for the protection of the artiſts, 
and the neceſſity there was for making further proviſion for 
ſecuring their property, gives to the party injured a ſpecial 
action upon the caſe to recover damages againſt. the party 
pirating the work. It is evident therefore that the Legiſlature 
thought that no ſuch remedy as this now attempted lay by virtue 
of the ſtatutes veſting the excluſive right in the engravers. Next 
it is objected that the remedy given by the ſtatute of Anne 1 is in- 
adequate, and that, ſuch as it is, it is given to a common in- 
former, and not to the party grieved. The inadequacy of it was 
a matter for the ſole conſideration of the Legiſlature. The party 
grieved may ſue, if he pleaſe, for the penalties. But at any rate 
that part of the act which requires the forfeiture of the copies 
themſelves that have been pirated is entirely for the benefit of 
the author. And as the penalties are given againſt every offender 
in whoſe cuſtody any part of the work pirated ſhall be found 
* contrary to the true intent and meaning of the act, that muſt be 
taken to include the further term of "Sei years granted by the 
ſubſequent part of the act, as well as becauſe in the former part 
of the ſame ſection all other perſons than the author or proprietor 
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are prohibited from publiſhing the work within the times granted 
8 and limited by this act as aforeſaid. [The Court. ſaid that the 
: words «as aforeſaid” confine the meaning to the two terms of 21 


years and 14 years mentioned i in the preceding part of the clauſe, : 
and cannot extend, to the ſecond term of 14, years which i is grant · 


ed * a ſubſequent clauſe] As to the caſe cited from 2 Wil, I. 145. 
9 that 


4 os 1 J 


And indeed it could not be doubted but that a party was entitled 
to a remedy 1 in damages for any injury to his character or fortune, 


notifying to the public the name of the author aſſerting his exclu- 


The work being originally publiſhed without the author's name, 
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that went expreſsly on the ground that the aQion would have lain 5 
at common law ſuppoſing the ſtatute had never been made, and 
therefore that the remedy given by the ſtatute was accumulative. 


let it ariſe from what cauſe it might. The 2d objection is much 
ſtronger. The whole frame of the act ſhews that the Legiſlature 
intended to make it part of the condition of giving the excluſive 
right to authors to print their works for the times mentioned, that 
they ſhould enter them in ſome public record, in order that all 
perſons might be apprized what works they might or might not 
publiſh. This appears ſtrongly from the third clauſe, which pro- 
vides that if the clerk of the Stationers Company ſhall not on de- 
mand regiſter the copy, the author upon notice thereof in the 
Gazette ſhall have the ſame benefit as if the entry had been made. 
This ſhews that the Legiſlature conſidered the penalties before 
given in the nature of a remedy to the author, and not merely 
for the benefit of a common informer; for that proviſion 1 is ex- 
cluſively in favour of the author. But this mode which is ſub 
ſtituted 1 in heu of the other was ſtill required for the purpoſe of 


five right, and as a warning to others not to offend againſt it. In 
Donaldſon v. Becket in the Houſe of Lords the majority of the 
Judges who delivered their opinions thought that ſince the ſtatute ; 
of Anne the author had no other legal remedy than that given 
to him by the ftatute upon the terms and conditions therein pre- 
ſcribed, one of which is that the work ſhall be entered. 3dly, 


and not being entered at that time, muſt be conſidered as evidence 
of his intention to abandon it to the public; and upon a ſpecial 
caſe the Court are ſubſtituted for the j jury as to the concluſions to 
be drawn from the facts ſlated. And though it 1s faid that the 
defendant knew the author by publiſhing his name to the pirated 
work, yet he could not know whether he were living « or where he 
was to be found. | 


Reader, in reply, eue that the opinion of the majority of 
the judges in Donaldſon v. Becket did not proceed upon the ſpe- 
cific remedy which the party had under the ſtatute, but merely as 
to his right of property being confined to that given to him by the 
Batute as contradiſtinguiſhed from the common law. 5 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 
Lord KzNYON ch. J. All arguments in ſupport of the rights 
of learned men 'in their works muſt ever be heard with great 
favour by men of liberal minds to whom they are addreſſed, It 
was probably on that account that when the great queſtion of 
literary property was diſcufled ſome judges of enlightened under-- 
ſtanding went the length of maintaining that the right of pub- 
| Nication reſted excluſively in the authors and thoſe. who claimed 
under them for all time: but the other opinion finally prevailed, 
which eſtabliſhed that the right was confined to the times limited 
by the act of parliament. And that I have no doubt was the 
right deciſion. Then the queſtion is whether, the right of pro- 
perty being veſted in authors for certain periods, the common 
law remedy for a violation of it does not attach within the times 
limited by the act of parliament. Within thoſe periods the act 
ſays that the author /ball have the ſole right and liberty of printing 
&c. Then, the ſtatute having veſted that right in the author, the 
common law gives the remedy by action on the caſe for the 


the ſtatute had ſtopped there. But it has been argued that, as 
the ſtatute in the ſame clauſe that creates the right has pre- 
ſcribed a particular remedy, that and no other can be reſorted to. 
And if ſuch appeared to have been the intention of the Legiſlature, 
I ſhould have ſubſcribed to it however inadequate it might be 
thought. But their meaning in creating the penalties in the 


cumulative remedy: nothing could be more incomplete as a re- 
medy than thoſe penalties alone; for without dwelling upon the 
incompetency of the ſum, the right of action is not given to the 
party grieved, but to any common informer. I cannot think that 
the Legiſlature would act ſo inconſiſtently as to confer a right, and 
leave the party whoſe property was invaded without redreſs. 
But there was good reaſon for requiring an entry to be made at 
Stationers? Hall, which was to ſerve as a notice and warning to 


but calling on a party who has injured the civil property of 
another for a remedy in damages cannot properly fall under the 


be laid on the acts paſted for preſerving the property of engravers 
in their works, in which a ſpecial proviſion is made to meet ſuch 
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againſt 


00D, 


violation of it. Of this there could have been no doubt made, i 


latter part of the clauſe in queſtion certainly was to give an ac- 


the public, that they might not ignorantly 1 incur the forfeitures or 
penalties before enacted againſt ſuch as pirated the works of others: 


deſcription of a forfeiture or penalty. Some ſtreſs was attempted to 
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Burck#o0sD 


againſt 
Hoop, 


does not appear to me to have been intended in this caſe. 


remedy is wholly inadequate to the purpoſe. 
recovered may indeed operate as a puniſhment upon the offender, 
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a caſe as hy preſent, and to give the ſame right of aQtion as.ig 
here contended for. But it is well known that proviſions of that 

kind are frequently inſerted in acts of parliament pro. majori 
cautela ; and no argument can be drawn from them to affect the 
conſtruction of other acts of parliament. On the fair conſtruction 


of this act therefore I think it veſts the right of property in the au- 


thors of literary works for the times therein limited, and that con- 
ſequently the common law remedy attaches if no other be ſpecifi- 
cally given by the act; and I cannot conſider the action given to a 


common informer for the penalties, which might be pre- occupied 
by another, as a remedy to the party e within. the mean- 


ing of the act. 


ASHHURST J. In the caſe alluded to of Donaldſon v. Becket in 


the Houſe of Lords, I was one of thoſe who thought that the in- 
vention of literary works was a foundation for a right of property 


independently of the act of Queen Anne. But I ſhall not enter 


into the diſcuſſion of that point now, as the queſtion in the pre- 


ſent caſe is much narrowed. And upon the conſtruction of that 


act I entirely concur with my Lord that, the act having veſted the 


right of property in the author, there muſt be a remedy in order 
to preſerve it. Now I can only conſider the action for the pe- 
nalties given to a common informer as an additional protection, 


but not intended by the legiſlature to ouſt the common law right 


to proſecute by action any perſon who infringes this ſpecies of 
property, which would otherwiſe neceſſarily attach upon the right 


of property ſo conferred. Where an act of parliament veſts pro- 


perty in a party, the other conſequence follows of courſe, unleſs 
the Legiſlature make a ſpecial proviſion for the purpoſe ; and that 
Lam 
the more inclined to adopt this conſtruction, becauſe the ſuppoſed 
The penalties to be 


but they afford no redreſs to the injured party; the action is not 


given to him, but to any perſon who may get the ſtart of him 


and ſue firſt. It is no redreſs for the civil injury ſuſtained by the 


author in the loſs of his juſt profits. 


GROSE J. The principal queſtion 1s whether within the p pe- 
riods during which the excluſive right of property is ſecured by 
the ſtatute to the author he may not ſue the party who has in- 


vaded bis right for damages up to the extent of the injury ſuſ- 
1 tained; 
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tained; and of this T conceive there can be no doubt. In the 
great caſe of Millar v. 7. aylor Mr. Juſtice Yates gave his opinion 
againſt the common law right contended for in authors; but he 
was decifively of opinion that an excluſive right of property was 
veſted in them by che ſtatute for the time Kmited therein. No 
words can be more expreſſive to that effect than thoſe uſed by 
him. But it is to be obſerved that the penalties given by the act 
attach only during the firſt fourteen years of the copyright; and 
during that time only is the offender liable for ſuch penalties if 
he invade the author's right: but he is liable during the whole 
period preſcribed by the act to make good in an action for 


not to prevail, during the laſt fourteen years of the term the 
author would be wholly without remedy for any invafion of his 


vain to confer a right. I was at firſt ſtruck with the conſider- 
ation that ſix to five of the judges, who delivered their opinions 


of opinion that the common law right of action was taken away 


amount of their opinions went only to eſtabliſh that the common 
law right of action could not be exerciſed beyond the time li- 
mited by that ſtatute. . 


LAWRENCE J. 1 entirely concur with the opinions delivered 


v. Collins, 1 Blac. Rep. 3 30. is an additional authority in ſupport 


holden that the entry in Stationers' Hall was only neceſſary to 
enable the party to bring his action for the penalty, but that 


the term. 
Poſtea to the plaintiff. 


property. But there muſt be a remedy, otherwiſe it would be in 


in the Houſe of Lords in the caſe of Donaldſon v. Becket, were 


by the ſtatute of Anne : but upon further view it appears that the 


by my Brethren upon the principal point, and the caſe of Tonſon 


of it; for there Lord Mangfield ſaid that it had been always 


629 
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BRC Kron 


damages any civil injury to the author. If this conſtruction were 


the property was given abſolutely to the eber at leaſt during 


# 


3 vol, 418., when the Court reluctantly grand a rule to ſhew 
but on this day 
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— | Saturday, 1 1 5 1 
WW 4 BROWN en TURN. 
il If a broker "BIS 1 which was brought by the indoſee of a bill 
5 1 draw on his 
i employer for of exchange againſt the acceptor, was tried before Lord 
4 i differences | | 
i i paid for bim Kenyon at the fittings in this term, when the facts appeared to 
4 ee be theſe. The defendant employed one Pritchard a broker to 
+2 age Fareed tranſact ſome buſineſs for him in ſtock- jobbing in the ſtock, 
"408 the employer ; 
4 accept the Called the Omnium, who paid the differences for him, and then 
1 dill, and then 
1 3 drew the bill in queſtion on the defendant for the amount of 
1 N thoſe differences, which the defendant accepted; afterwards and 
166 fx * after the bill became due Pritchard indorſed the bill to the 
1 latter cannot plaintiff for a prior debt. Two queſtions were made, iſt, Whe- 
i recover on ' 
" the bill. ther Omnium was one of the * public ſtocks or ſecurities” within 
— I Jobbiag in 
0 Dada by - the ſtat. 7 Geo. 2. c. 8. (a), the ſcrip receipts not being then 
* : ag £9." 1.08 market, though the loan had been voted ia the Houſe 
1 c. 8. . Commons ? 2dly, Whether the illegality of the original 
| tranſaction vitiated this bill, the plaintiff having taken i it after it 
$0 became due, and conſequently not being entitled to recover on 
= it if Pritchard could not ? Lord Kenyon being of opinion againſt | 
1 the plaintiff on both the points, a verdict was taken for the 
TN defendant ; to ſet aſide which 
Tl |  Garrow moved on a former day in this term on the authority 
| of F. atkney V. Reynous, 4 Burr. 2069, and Petrie v. Hannay, ante, 
6 

| 


cauſe: 


The Court ſaid they' were clearly of opinion on the conſtruction 
of the act of parliament and on the authority of Steers v. Laſb- 
ley (6) that the plaintiff was not entitled to recover ; and they 
deſired that the rule might not be drawn up. 


. c 


Rule refuſed. 


We (a) Which (after reciting the inconve- any public or Joint flock or oeher public Sik 
15 niences ariſing from the pernicious and de- | rities. whatever, and alſo all 'wagers and 
ſtructive practice of oc. jobbing) enacts that contracts in the nature of wagers relating to 
10 ; | all contracts, upon which any premium ſhall | the price or value of ſtocks or ſecurities, 
have been given or paid for liberty to put | ſhall be null and void &c, 
upon or to deliver receive accept or refuſe (5) Ante, 6 vol. 61. 
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24 Geo. 2. c. 


bable cauſe, for a long ſpace of time, to 


in ſuch caſe made and provided hereby give 


| Kiog's Bench for your ſaid miſconduR. 


| Cering juſtices of the peace more ſafe in the 
- execution of their office &.; and which 


| have been delivered to him &c. at leaſt one 
calendar month before the ſuing out or 


clearly and explicitly contained the cauſe of ac- 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


LovzLact againſt Curr. 


Tus was an action of es and falſe impriſonment againſt 


the defendant for an act done by him as a juſtice of the 


peace in the county of Southampton, At the trial at the laſt Win- 


cheſter aſſizes before Perryn B. it was objected on behalf of the 
defendant that the notice (a) was not conformable to the ſtat. 


44 (5) in not ſtating what particular writ or proceſs 


the plaintiff intended to ſue out and what form of action he in- 


tended to commence; and the caſe of Strickland v. Ward (c) was „ 


relied on in ſupport of the objection: but the objection was 


(a) The notice was thus You having 
on &c. as one of His Majeſty's juſtices of 
the peace &c. unlawfully impriſoned and 
cauſed to be impriſoned J. Lovelace of &c. 
in priſon without any reaſonable or pro- 


wit, for the ſpace of 24 hours, contrary to 


the laws and cuſtoms of this realm, and 
againſt the will of the ſaid F. Lovelace, 1 
do as the attorney of and for the ſaid F. 
Lovelace according to the form of the ſtatute 


you notice that I ſhall at or ſoon after the 
expiration of one calendar month cauſe an 
ation to be commenced and proſecuted 
apainſt you in his Majeity's court of 


Dated &c.;“ and 1 82 * D. Howard, 
the plaintiff 's attorney. 


(5) Which is entitled © An act for ren- 


enacts „ that no writ ſhall be ſued out 


againſt, nor any copy of any proceſs at the 
ſuit of a ſubject ſhall be ſerved on, any juſ- 
tice of the peace for any thing by him done 
in the execution of his office, àntil notice in 
writing of ſuch intended writ or proceſs ſhail 


ſerving of the ſame 3 in <vhich notice ſhall be 


tion which ſuch party hath or claimeth to 
have againſt ſach juſtice &c.“ 


(c) The note of that caſe, as cited at the 


— 


trial, was as follows; | | 


VOL. VII. 


7 


ö . 


&« Strickland v. Ward, ſummer aſſizes at 
Wincheſter 1767, cor. Yates ]. 


Action of treſpaſs and falſe impriſonment 


againſt the defendant, who was a Juſtice of 


the peace, and had committed the plaintiff 


the cauſe of 


5 
1798. 
W ee 


Monday, 
May 14th. 


No action can 
be brou gh! t 


againſt a juſ- 


tice of the 
peace for an 
act done by 
him in that 
character 
without give 
ing him a 
month's 10. 
tice of the 


writ or pro- 


to be ſued out 
as well as of 


as 


action. 


for returning to the pariſh whence he had 


been removed. The notice given to the 


defendant purſuant to ſtat. 24 Geo. 2. was 
that an action on the caſe for falſe impriſon- 


ment and aſſault would be brought againſt | 
The counfel for defendant objected 


him. 
to the notice as inſufficient, becauſe not 
conformable to the words of the ſtatute, 
and tending to-miſlead the juſtice who might 


| know that an action on the caſe was im- 


proper, and ſuch whereon the plaintiff 


might be nonſuited, and therefore negle& 

to tender amends. N 
To this it was anſwered that the words 

« aſſault and falſe impriſonment” in the 


notice ſufficiently ſpecified the cauſe of 
complaint ; and that a juſtice who would lie 


by and omit to tender amends, relying on 


VAT ES J. held the notice iofofficient as 


not being conformable to the words of the 


ſtatute; and ſaid that he could not blame 
any juſtice, who being troubled with an un- 
juſt action ſhould lay hold of this or any 
other trifling objection to nonſuic a plain- 
tiff. : 
Serjeant BualAnp deſired the point 
might be reſerved ; but the plaintiff was 
afterwards nonſuited upon the merits.” 


Over- 


fo trivial a miſtake, was not entitled to any 
| favour from the Court. 
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Lovelace 


againſt 
CURRY. 


\CASES/IN EASTER TERM 


overruled. The cauſe then png, 1 the defendant obtain 


ed a verdict on the merits. 
Scott, N., on a former day | in this term moved to ſet aſide the 


verdict as being contrary to the weight of evidence ; on which 
Bond, for the plaintiff, ſuggeſted 1 that he thought the prelimi- 
nary objection which he had taken at the trial reſpecting the no- 
tice was deciſive in his favour, in which caſe it would be imma- 
terial to conſider whether or not the Jury had given a proper 
verdict on the merits. 
De Court then deſired that the formal ohjeWoh might b be ir 


diſpoſed of; accordingly on this day 


Erſkine and Scott, on bebalf of the plaintiff, ebenen that 


the plaintiff had complied with the ſpir t and meaning of the act 


of parliament by giving the notice he had given. That the ob- 
ject of the Legiſlature in requiring notice to be given to the ma- 


giſtrate of the action intended to be brought againſt him was to 


enable him, in caſe he had by any accident exceeded his juriſdic- 
tion, to tender amends to the party grieved ; for which purpoſe 


the act requires that the plaintiff ſhall give notice of his! intention 
of commencing the aQion, ſpecifying in that notice the act of 
which he complains: but whether he ſues out one writ or anotber 
is perfectly immaterial for this purpoſe, and giving notice of the 


particular writ intended to be ſued out conveys no information 
whatever; for every perſon may know the proceſs by which he 
may be ſued in any particular court. That the words in the ſta- 


tute © Notice of ſuch intended writ or proceſs” only meant notice 


of the action intended to be commenced. That this notice was 


drawn according to many precedents ; and that a determination 
that this notice was inſufficient would be the means of entangling 


innocent and injured perſons in the forms of juſtice. That the 


caſe relied upon at Niſi Prius was perfectly diſtinguiſhable from 


this, becauſe there the plaintiff had miſled the juſtice by giving no- 
tice of his intention to bring an action on the caſe and had afterwards 


commenced an action of treſpaſs and falſe impriſonment : whereas 


here the notice was conſiſtent with the action which was after- 
wards brought. 
Bond, Gibbs, and Lens, contra, were ſtopped by the Court. 
Lord KENYON Ch. J. We are bound to decide according to the 
law as we find it, without conſidering whether or not the Legiſla- 
ture did right in requiring the notice to be given that is required by 
9 the 


. IN THE THIRTY-EIGHTH YEAR OF GEORGE Ill. 

the act of parliament alluded to. I confeſs I was a little ſurpriſed to 
hear it ſaid that this notice was drawn according to precedent, be- 
cauſe ever ſince the caſe of Strickland v. Ward I believe it has been 


one. My manuſcript note of that caſe, which was given to me 
by the late Lord Aſhburton one of the counſel i in the cauſe, agrees 
with that which was referred to on the trial of this caſe. And if 
it is ſuppoſed that the learned judge who held the objection to be 
fatal in that caſe decided in favour of great men againſt perſons in 
inferior ſtations of life, his character is but little known to thoſe 
who make the ſuppoſition ; for if ever there exiſted a man who 
was a firm guardian of the liberties of his country and a liberal 
ſupporter of thoſe who ſued for juſtice, it was the late Mr. Juſ- 


taken for granted that ſuch a notice as the preſent is not a good 


the original note book of Mr, J. Tate, 
containing the trial and every thing that 
paſſed in the caſe of Strickland v. Ward. 


objections made by the defendant 5 counſel 


is taken. 
OEC TIORS. No donde aivei of the 


writ or proceſs, yet expreſsly required by 
the 24 Ges. 2. that no writ or proceſs ſhall 
be ſued out till notice is given to the defend- 
ant of ſuch writ or proceſs. The notice 
given is of an action upon the caſe ; ſuch 
an action would not lie in this caſe, 


the plaintiff in ſuch an action, and with 
that view make no tender of amends, A 
So far from appriſing 
the deſendant of the writ or proceſs intend- 


mifleading notice, 


an action muſt neceſſarily be of a different 
nature from the preſent. The writ in this 
action was ſued out without any previous 
notice of it. No notice was given of this 
writ ; none that would agree with this writ. 
The words in the act of parliament are po- 
ſitive and peremptory that notice ſhall be 
given of the very writ or proceſs intended 

to be ſued out. Where a plaintiff files 
common bail for a defendant under the ſta- 
tute, and leaves a declaration in the office, 
ne muſt give notice of it to defendant, If 
the notice vary from the nature of the de- 
claration filed, e. g. if notice be given of a 


A 


1a) We have ſince been favourdd with | 


from which the following account of the 


De- 0 
fendant might therefore rely on nonſuiting | 


ed to be ſued out, that the proceſs in ſuch 


tice Tater. That learned judge ruled (a) chat a notice under this 


— 


ſerved.” 


act 


declaration upon the caſe when in truth the 


declaration is in treſpaſs, the proceedings 


are void; yet defendant muſt know the 
nature of the true cauſe of action which 
the plaintiff means to complain of, The 
ſtat. of 24 Geo. 2. was expreſsly to render 
| juſtices of the peace more ſafe in the exe- 
cution of their offices; requires prelimi- 


nary formalicies, notice, copy of the war- 


rant Ec. 


 AnsweR,—The notice very folly dif. 


cloſes the nature of the plaintiff's com- 
plaint and the whole cauſe of action at 


length. The words © action upon thecaſe” 


ſuperfluous, and repugnant to the ſubſe- 
quent deſcription of the injury ; may there- 
fore be rejected. The end of the ſtatute 


was merely to give the juſtice ſufficient 


notice of the intended ſuit and the nature 
of the complaint that he may tender 


amends &c. 


ReyLy.—The ſtatute requires notice of 


the writ. or proceſs, and further requires a 
| ſpecification of the cauſe. 


I gave my opinion deciſively in favour of 
the objections: but my brother Burland de- 
fired that the point might be ſaved for the 
opinion of the court of Common Pleas, and 
I conſented that it ſhoyld.—Point re- 


By the ſame note it alſo appears that the 
cauſe proceeded, and. that the defendant 
produced in evidence a warrant figned by 


bim on the 16th of Fanua'y 1766, reciting 


a con- 


1798. 
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Lovelace 


againſt. 


CoRRT. 


act of parliament ought to be preciſe, and ſaid that the magiſtrate 


the conviclion, referred to in the warrant, | accordingly the plaintiff was nonſuited. 


CASES IN EASTER TERM 


did right in not tendering amends becauſe the notice was not 


conformable to the ſtatute. And if it were right then, à fortior; 


it is right now, that deciſion having been acted upon for 30 years 
and followed by ſeveral determinations at Niſi Prius, Therefore 
on the words of the a& of parliament requiring notice of the 
writ or proceſs intended to be ſued out, and on the authority of 
that caſe, followed up as it has been by other deciſions at Niſi 
Prius, 1 am of opinion that the notice given in this caſe was in- 
ſufficient ; and that therefore the rule for a new trial muſt be dil. 


| charged. 


ASHHURST J. The Legiſlature bevidn preſcribed a certain 
form of notice to be given to the magiſtrate, it is beſt to adhere 


to it. 


 Grosp J. The onde of the a of parliament are clear ad 
_ It is impoſſible to read them without obſerving that 


two things are required before an action can be brought againſt a 


magiſtrate, one that the plaintiff ſhall give notice in writing of 


the writ or proceſs that he intends to ſue out, the other that ſuch 


notice ſhall alſo contain the cauſe of action. The former words 


are not immaterial ; it is well known that there are ſome writs 


that the party may and ſome that he may not ſue out in ſuch a 
caſe ; and if the plaintiff were to give notice that he intended to 
ſue out one of the latter kind, e. g. a quo minus in the court of 
King's Bench, the magiſtrate knowing that to be a deciſive ob- 
jection need not tender amends, but may take advantage of the 


objection at the trial. Now in this caſe there was no notice of 
any writ or proceſs that the plaintiff intended to ſue out. LI accede 


to the doctrine laid down by Mr. J. Yates in the caſe cited, and I 

have ſeveral times acted upon it at Niſi Prius. The precedents of 

notices are alſo different from the notice given in this caſe. 
LAWRENCE J. The only queſtion before the Court is whether 


or not the terms of the act of parliament have been complied 
with; for if not, the action cannot be maintained. Now the 


a conviction of the defendant for unlaw- | regularly drawn up; on which Mr. J. Yates 
fully returning to Alverſtole after being le- | adds © 1 gave my opinion that this con vic- 
gally removed from thence to Ning tion could not be controverted in evidence; 
without bringing a certificate &c., and re- | that the juſtice having a competent juriſdic- 
quiring the keeper of the houſe of correc- | tion of the matter his judgment was con- 
tion at Goſport to keep the plaintiff to hard | cluſive till reverſed or quaſhed ; and that it 
labour for 26 days; and he alſo produced | could not be ſet aſide at Niſi Prius.“ And | 


act 


„ W RES 


under my hand at Durham.” 


THE THIRTY-EIGHTH YEAR OF GEORGE II. 


act requires notice of the writ or proceſs intended to be ſued 


out as well as of the cauſe of action: but no writ or proceſs 
whatever is mentioned in this notice, and therefore the plaintiff 


has not complied with the ſtatute. In addition to the caſe already” 


cited, there was another caſe in this court ſome years ago which 
ſhews that the terms of the act of parliament muſt be purſued in 
the notice; Taylor v. Fenwick, M. 23 Geo. 3. B. R. The notice 


was written by the attorney, and ſigned by him thus “ given 
The attorney in fact lived at Dur- 


ham, but it was not expreſsly ſtated that Durham was the place 
of his reſidence. On a motion in this court to enter a nonſuit, 


Wallace and Lee contended. that what appeared on the notice was 
equivalent to a poſitive allegation that the attorney lived at 
Durham. Sed per Curiam, The ſtatute has preſcribed a form 


which muſt be implicitly followed ; and it admits of no equiva- 
lent, The ſtatute was made to introduce a ſtrictneſs of form in 
favor of juſtices, and it muſt be obſerved literally. And a non- 


ſuit was entered. So here as the terms of the act of parliament 


have not been attended to, this rule muſt be diſcharged. | 
Rule diſcharged, 


GooDTITLE on the n of Ricuanpson againſ 


ANTHONY EDMONDS. 


N the trial of this cefiment a | ſpecial caſe was reſerved for the 
opinion of this Court. 
A. Edmonds being ſeiſed in fee of two Look with the garden 


yard and appurtenances in Finkle-Street in Selby by will duly 


executed dated 25th December 1759 deviſed the ſame to his 


wife M. Edmonds, together with all the barns, ſtables, &c, and 


other appurtenances, all which premiſes he willed ſhould: be en- 
Joyed by his ſaid wife ſo long as ſhe remained a widow, or during 


her natural life. He likewiſe gave to his wife another houſe 


then in the occupation of T. Archer ſituate &c. to be by her 
diſpoſed of as ſhe ſhould ſee meet or convenient to do with the 
fame. He then willed that his ſon F. Edmonds ſhould pay to 


his (the deviſor's) ſaid wife a certain ſum due to him and after * 


that money was paid to his ſaid wife he willed that his ſaid ſon 


ſhould ſhare LT alins with the reſt of his brothers and ſiſter 


635. 
1798. 


Lovsiack 
" agaii 
CuaRY. 


Tuoflas, 
May 15th. 


A. deviſed 
two houſes 
to his wife 
for life, and 
willed that 
on payment 
of a ſum of 
money to the 


wife by B. 


(one of his 
ſons) B. 
ſhould ſhare 
equally alike 
with tbe reit 
of his bro- 
thers and 
ſiſters, C. D. 


and E.; and 


if any of his 
children 
ſnould die, 
then the ſhare 
of him or her 
ſhould go 
among the 
ſurvivors : 


beld that the 


children B. C. D. and E, took only effates for life under the will. 


Vor. VII. 72 5 namely 


636 . CASES IN FASTER TERM 


1798. namely Ann Richaraſon the wife of William Richardſon, Anthony. 
ann Edmonds and Thomas Edmonds, his (the devilor' s) children; and 
1 1575 ; if any of his ſaid children ſhould happen to die, then the ſhare of 

nen, him or her ſhould go among the ſurvivors. Then after diſpoſing 
of ſome of his perſonalty „his will was that his ſaid wife ſhould 
not diſpoſe of any of the houſehold goods, but after her deceaſe 
or marriage which ſhould firſt happen his mind was that they 
with the bouſes aforeſaid ſhould be equally ſhared among his ſaid 
children as aforeſaid, or as ſhe ſhould think proper to diſpoſe of 
amongſt them; and his mind was that his ſaid wife ſhould not 
ſell or mortgage either of the aforeſaid houſes.” The dd 
died in 1760, leaving M. Edmonds his widow, and F. Edmond, 
Ann Richardſon, Anthony Edmonds, and Thomas Edmonds, his 
four children. On the death of the devifor Mary his widow 
entered upon and held the premiſes till her death, which hap- 
pened in 1794. Three of the teſtator's children died after the 
teſtator and in the lifetime of their mother, viz. Fohn the eldeſt 
ſon died in 1767 without iſſue; Anthony the ſecond ſon died in 
1774, leaving Anthony the defendant his eldeft ſon and heir at 
law; Ann the daughter died in 1778, leaving Thomas Richardſon 
the leſſor of the plaintiff her eldeſt ſon and heir at law. Aﬀter 
the deaths of the ſaid deviſor's children Jobn Anthony and Ann, 
but in the lifetime of their brother Thomas, the ſaid Mary Ed- 
monds the widow in her lifetime made her will; duly executed and 
atteſted dated 13th April 1790, wherein ſhe deviſed to her ſon 
the ſaid Thomas Edmonds and to his heirs and aſſigns for ever all 
her real and perſonal eſtates whatſoever 1 in Selby aforeſaid and 
elſewhere. And ſhe appointed him ſole executor. Thomas the 
younger ſon of the teſtator ſurvived his mother, and on her death 
= - entered upon and held the premiſes during his life. The ſaid 

A + Thomas died unmarried in 1797, having firſt made and duly 

; 1 executed his will in the preſence of three witneſſes dated 27th 

1 December 1796, wherein (after directing his debts to be paid and 

7 „„ : ann ans pecuniary and ſpecific perſonal legacies) he gave 
. to his nephew Thomas Richardſon (the leſſor of the plaintiff ) 20 l.: 

but in caſe his ſaid nephew refuſed to ſign and execute to his 

executor when required a releaſe of all his right, eſtate, ' and 
intereſt in and to his (the teſtator's) meſſuages lands tenements 
and hereditaments ſituate at Se/by aforeſaid and all other his eſtate 
whatſoever and whereſoever, then the legacy or bequeſt of 

201, ſo given to him as aforeſaid ſhould be null and void. And 

he 
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TH YEAR OF GEORGE Iii. 
he thereby charged his ſaid real eſtate to and with the payment 
of his debts and the ſaid legacy; and as to all and every his 
meſſuages lands tenements &c. at Selby, and all and every other 
| his real and perſonal eſtate and effects &c. he deviſed to his 
nephew Anthony Edmonds (tlie defendant) his heirs executors 
adminiſtrators and aſſigns for ever: and he thereby appointed 
| his nephew A. Edmonds his ſole executor. Anthony the defendant 
and deviſee in the will of the ſaid Thomas Edmonds is now the 
heir at law of the ſaid John Edmonds and Thomas Edmonds his 


IN THE THIN TV- EIO 


uncles, and alſo of his grandfather the ſaid devifor Anthony 


Edmonds. The two houſes were after the death of Mary Edmonds 
the widow conſidetably improved by the ſaid Thomas Edmonds 


GoopTirLE 


againſt 


Epo bs. 


and divided into eight ſeparate tenements, which are now of the 


value of 700 l. The queſtion reſerved for the opinion of the 
Court is whether the plaintiff is entitled to recover. 


Chambre, for the leſſor of the plaintiff, contended that he was en- 
titled to recover one third or at leaſt one fourth of the freehold. The 


difference conſiſts in this that the deviſe to the eldeſt ſon of his 


ſhare was on condition that he ſhould pay a certain debt to the 


teſtator's widow, which 1t does not appear that he ever paid, and 


if not his ſhare would be apportioned amongſt the other children 


of the teſtator. But if that be doubtful, at any rate the leffor is 
entitled to recover a fourth ; and this will depend on two queſ- 
tions: Iſt, Whether the children of the devifor took eſtates in 


fee or for life only? 2dly, Whether, ſuppoſing them to take in 


fee, they took as tenants in common or as joint tenants? Firſt, The 
children took a fee. It is true there are no words of limitation 
after the deviſe to them; the deviſor appears to have been igno- 
rant of the uſe of any ſuch words; he had before deviſed certain 
of the premiſes to his wife, “70 be by her difpofed of as ſhe ſhould 
«* ſee meet or convenient to do with the fame,” which is a very in- 


artificial manner of giving her the abſolute diſpoſition of the pro- 


perty. But it alfo appears from the whole of the will that where 
he meant to confine the intereſt deviſed to the life of the deviſee 
he ſo expreſſed it in terms, as in the firſt deviſe to the wife; or 
elſe by negative words, as in the ſubſequent part of the will where 
he prohibited her from ſelling or mortgaging either of the 
houſes. It is evident that he meant to give a fee to his 


children; for eſtates for life would not anſwer his intent, 


which was to make a family proviſion; and there are no re- 
ſtrictive words annexed to the eſtate deviſed to them. Beſides 
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to be obſerved that the heir at law is joined in the devile to the 
EDnonDs. | 


CASES IN EASTER TERM 


the deviſe of the freehold to them is coupled with 5 cab 
property which was before given to the wife for life. It is alſo 


children on certain terms, and the other children are. to ſhare 


together with him; and therefore they muſt take eſtates of equal 


duration as he would have taken ſuppoſing there had been no 


deviſe at all; ; for it is clear that if the terms were not complied 
with he meant to diſinherit the heir at law altogether. The caſe 
of Oates v. Brydon (a) was not ſo ſtrong for a fee as the preſent, 


though ſimilar in many reſpects. It was a family proviſion ; and 


the ſubject-matter of the deviſe was a houſe and ſtable, which, 


as Lord Mansfield ſaid, was a waſting property; and it was, firſt 
expreſsly deviſed for the lives of two perſons in ſucceſſion, and 
afterwards to the children of F. B. and S. V. ſhare and ſhare 


alike to be divided amongſt them. In that caſe there were no 
words of limitation; and yet it was holden that the children took 
a fee, though there was a reſiduary deviſee, which there is not 
in this caſe as to the real eſtate. So in Ro/e d. Vere v. Hill (5), 


a deviſe by a teſtator to his five children and the ſurvivors and 
ſurvivor of them, and the executors &c. of ſuch ſurvivor ſhare 
and ſhare alike as tenants in common and not as joint tenants, 
was holden to give a tenancy in common in fee to the children. 


_ 2dly, The children took as tenants in common and not as joint 
| tenants. And when the deviſor ſpeaks of ſurvivorſhip, he merely 


meant to provide againſt a lapſe in caſe any of his children ſhould | 


die in his own lifetime; for he made that proviſion. before any 


deviſe to the children. Stringer v. Phillips (c), Stones v. 
Heartly (d), and Rofe d. Vere v. Hill (e). A power is given to 
the wife to diſpoſe of the property amongſt the children, which 
muſt be underſtood in ſeveralty; and it is in default of her ap- 
pointment that the children are to ſhare equally. That power 
muſt have been executed, if at all, in her lifetime; and therefore 
the ſurvivorſhip which is before ſpoken of muſt relate to the time 
of the deviſor's death, and not of the wife's. The effect of the 
deviſe therefore is that the children living at the time of the 


deviſor's death ſhould take equally, ſubject to any alteration by 


the ſubſequent appointment of the wife. And as the power of 

appointment given to her was not confined to eſtates for life to 
(a) 3 Burr. 1895. (4) 1 Vex. 165. 
46) 16. 1881. | (e) 3 Burr. 1881. 
{c) 1 Eg. Caf 5 8 2 1 


IN THE TEORTY-EIGHTH YEAR OF GEORGE III. 


the children, ſo neither could - the deviſor have intended ſo to 
conſine the eſtates given to them in the event of her not 
pointing. Now the appoimment by the wife was not made 
until all the children but one were dead, in which caſe her 
power of appointment Was gone, and therefore the eſtate would 
veſt in that one under the will and not under the appointment. 
Madoc v. Faek/on (a). 

Mood contra. In whatever point of view this caſe is confidered, 
the defendant is entitled to the judgment of the Court. The 


but Thomas were dead: it was limited to take place “ after her 
„ deceaſe or marriage, which ſhould firſt happen,” and confe- 


poſing the appointment to be bad, yet under the will alone of 


durante viduitate ; then after her deceaſe or marriage which ſhould 
firſt happen to be equally ſhared by his children as aforeſaid ;” 
that refers to the former part of the wall, whereby it appears that 


s death. 
For ſhe had the fole diſpoſing power over the eſtate during het 
life, and it was only in caſe of her not exerciſing that power that 


neceſſarily mean the ſurvivor at the time of the wife 


would be could not be aſcertained until her death. And the de- 
fendant is equally entitled whether the children took e eſtates for 


viſor of the reſidue undiſpoſed of. 
Lord KEN TON Ch. J. Although this is a mae will, we 


we can, The defendant is the heir at law of the deviſor, he is 
the deviſee of the ſurviving child of the deviſor, and the deviſee 
and appointee of the widow of the deviſor Anthony Edmonds 
and therefore if the will of the deviſor, 4. Edmonds, is fo unin- 


(%) 2 Bro, Ch. Caf, 588, 


power of appointment remained notwithſtanding all the children 
quently muſt be confined to the objebts then in being. But ſup- 


Anthony Edmonds the eſtate would go over to 2 homas the ſur- 
viving ſon. The eſtate was firſt given to the widow for life or 


the ſhare of any dying was to go to the ſurvivor, which muſt 


it was to be equally ſhared amongſt the ſurvivors: but who they 


lite or in fee. If in fee, then the defendant is entitled as deviſee 
under Thomas, the ſurvivor at the time of the widow's death: if + 
ouly for life, then the defendant claims as heir at law to the de- 


muſt endeavour to extract the deviſor's meaning from it as well as 


639 
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Aa 
ſt (300DTITLE 


againſt 
EDMONDS. 


telligible that we cannot ſay with certainty that any eſtate paſſed 
by it, or if only eſtates for life to his children paſſed by it, or if 
an eſtate in fee paſſed to the ſurvivor of thoſe children under the 
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againſt 


ene. 


| will, or if the appointment of the widow were good; in either of | 
theſe caſes the defendant is entitled to our judgment. And the = 


tainly from the moſt earneſt wiſh to do juſtice between the parties) 


ſion, who thought that the rules of law ought to prevail in the 


of that caſe he had proceeded on ſubſtantial grounds; ; for i in ſome 


to give a fee he lamented that there were not words in the will 


purpoſes of the will cannot be anſwered but by the deviſees 


"CASES IN EASTER TERM "RE" 


ſecond of thoſe points is (1 think) with him; there being no 
words of limitation to give an eſtate in fee to the deviſor's chil. 
dren. To prove that a fee paſſed to them the plaintiff” s counſel 
cited the caſe of Oates d. Wigfall v. Brydon: but after the argu- 
ment and before the deciſion of that caſe Lord Man: Feld (cer- 


directed certain inquires to be made reſpeQing the value of the 
eſtate deviſed, which at the time gave diſſatisfaction to the profeſ- 


conſtruction of the will whether the eſtate deviſed by it were of 
the value of 20 J. or 2000 J. per annum. But J believe that in 
ſubſequent caſes Lord Mansfield doubted whether in the deciſion 


of thoſe caſes where he had no doubt but that the deviſor meant 


ſufficient for that purpoſe. Now I find no words in this will ſuf- 
ficient to carry a fee. We are left to conjecture on the ſeveral 
arguments uſed by the plaintiff's counſel : but no conjecture of 
ours is ſufficient to diſinherit the heir at law. I admit that if the 


taking a fee, a fee will paſs, as in Shaw v. Weigh (a), or where 
an eſtate is given to the deviſee he paying a ſum of money : but 
I know of no other caſe where a deviſee takes a fee unleſs there 
be words in the will (though no technical words are neceſſary for 
that purpoſe) ſufficient to paſs a fee. This is a ſacred rule of pro- 
perty not to be broken in upon; if we were now to depart from 
it, it would be removing one of the great land-marks of real pro- 
perty. On that ground alone therefore I am of opinion that the 
defendant is entitled; and I rather think, though in this I merely 
hazard a conjecture, that the teſtator meant to give the eſtate to 
the children who ſhould be living at the death of his widow; and 
in that caſe if the child, who ſurvived the widow, took a fre, the 
defendant is the deviſee of that child; if that child only took an 
eſtate for life, then the defendant claims as heir at law of the de- 
viſor A. Edmonds. 


The other Judges were of the ſame opinion. 
n osten e the defendant 


(a) Ping: 18. 2 Str, 803+ Fort, 71. 
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Lord Gro 0 Others again arte 1 8 1 11 


f all tithes 
of the commiſſioners named i in an incloſure act paſled in the asg out of 


37 Geo. 3. c. 144. entitled An Act for dividing allotting and incloſ— * 


ing the open and common fields &c. heaths waſtes and common ln &c. the 
tithes ariſin g 


able woods lands and grounds within the pariſh of Croydon in the out of and in 
” reſpeC of 
county of Surry,” to try the following queſtions ; 1ſt, Whether rights of 
one Robert Boxall was or was not entitled to the rectorial tithes of eech 


the ſaid commons &c. ? 2dly, Whether the ſaid Boxall was or n "o 
was not entitled to a portion of the ſame ? 3dly, Whether the Paſs, 
plaintiffs or any or either of them were fo entitled? The defend- 
ant aſſerting the affirmative upon the two firſt iſſues, and the 
plaintiffs 1 upon the laſt. There were diſtinct iſſues upon each of 
the claims. At the trial of the cauſe before Zotham B. at the 
laſt Kingſton aſſizes a caſe was reſerved for the opinion of this 
Court ſtating the following facts. 
The rectory of Croydon otherwiſe Berinonidfo ey is an impropriate 
rectory, and together with the rectorial tithes ariſing within the 
pariſh of Croydon before and at the dates of the reſpective con- 
veyances to the plaintiffs and Mr. Boxall hereinafter ſet forth 
was legally veſted in George Samuel late Lord Viſcount Montague, 

and after his deceaſe in his ſiſter the Honourable Elizabeth Mary ” 
Brown (now the wife of William Stephen Poyntz Eſq.) or in truſ- 
tees for them, and ſuch conveyances were ſeverally executed by 

all neceſſary parties. By indenture of bargain and ſale of the 
17th of December 1788, Lord Montague conveyed to the plain- 
tiff Lord Gwydir in fee all the tithes and tenths of corn, grain, 
hay and wood, and all and all manner of other tithes, tenths, 
portions of tithes, penſions, oblations, obventions, and fruits what- 
ſoever belonging to or parcel of the reCtory impropriate of Croy- 
don otherwiſe Bermondſe ey in the county of Surry yearly coming 
ariſing accruing growng increaſs ng renewing and happening or to 
come ariſe accrue grow increaſe renew and happen out of and upon 
or or in reſpe# of the ſeveral meſſuages or tenements farms lands 
and hereditaments ſituate lying and being in the pariſh of Croydon 
in the ſaid county of Surry, thereinafter particularly mentioned 
and deſcribed, or any of them, or any part thereof, viz. all that 


meſſuage or tenement and farm and the lands and grounds and 
3 hbheredita- 
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hereditaments thereunto belonging or appertaining, commonly 


called Ham Farm, the property of the ſaid Lord Gwyair, containing 


248 A. 1 R. 17 P. in the occupation of J. Turner ; and all that 


and thoſe the tenement and farm and the lands grounds and here- 
ditaments thereunto belonging or appertaining called Woof VE 


Farm, belonging to Croydon Hy ofpital, containing 99 A. 2 K-13 "'& 
in the occupation of Joh Peacock. This deed then goes on to par- 


ticularize a variety of other lands, deſcribing ſome of them in 
words exactly correſponding with thoſe above ſet out, deſcribing 


others as lands and grounds called Addiſcombe Farm, others s 


lands. grounds and hereditaments thereto belonging called Stroud 


Green Farm, and others as lands grounds and hereditaments lyiog : 


in certain ſituations, naming the ſuppoſed proprietors and actual 


occupiers of each ſeparate farm and parcel of land; the whole of 
which ſaid meſſuages or tenements farms lands grounds and pre- 


miſes in reſpect whereof or out of which the ſaid tithes mentioned 


to be thereby releaied come ariſe accrue grow increaſe renew ang 


EE TY oF 


588 3.4 R. 6 P. more or leſs, ond <6 eee, phy deſcribed in in 


a plan annexed. In another conveyance to R. and F. Meager, 
others of the plaintiffs, the words of conveyance were the fame 
in ſubllance as in the former with a correſponding deſcription of 


the cloſes and the names of the ſeveral proprietors and occupiers, 
with like reference as to the boundaries to a plan annexed, In 


another conveyance to 7. Meager, another of the plaintiffs, the 


ſame terms are uſed, deſcribing ſome of the meſſuages or tene- 


ments and farms © with the hereditaments thereunto belonging or 


ce appertaining ;” and ſome parcels of lands without thoſe addi- 
tional words, and expreſſed to be principally though not entirely 


in the grantees' own poſſeſſion, with a ſtatement of the whole 
contents of the lands and a ſimilar reference to a plan annexed, 


Other conveyances to G. Mathew and J. Farley, others of the 
plaintiffs, were in the ſame manner as the laſt. In another con- 


veyance to R. Chatjield the grant of the tithes is ſtated to be © out 
« of upon for or in reſpect of the ſeveral lands tenements and here- 
% ditaments,” deſcribing them as before, to hold the ſaid tithes he- 
reditaments and premiſes with the appurtenances to the ſaid R. C. 
&c. In another conveyance to G. Lane, another of the plaintiffs, the 


words are the ſame excepting that the tithes are ſtated to ariſe qu 
95 for, or in reſpect of, the ſeveral lands tenements and heredita - 


5 ments 
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ments after defeaibed, viz. (ſetting out the contents of the "ſeveral 


plan annexed, and having the words * with the appurtenances" in 
the habendum. Another conveyance to D. R., from whom an- 
other of the plaintiffs claimed, was in the ſame manner as the laſt, 
deſcribing 'the cloſes conveyed by names bounds and contents. 
Another conveyance to . Lewin was like that to the Meagers, 
« for and in reſpect of the meſſuages and tenements farms lands 
« grounds and hereditaments -&c, with the like habendum and 
« reference as the laſt,” This deed, amongſt other lands the 
tithes whereof are ſtill veſted in Lewin or in perſons deriving 
title under him, deſcribes the following piece, the reQorial tithes 
of which have ſince been purchaſed by the plaintiff R. Me enger 
and regularly conveyed to him, viz. © all that piece or parcel of 
land at W. belonging to S. F. and in the occupation of W. M. 
«containing &c. more or leſs.” Another conveyance to the 
plaintiff G. Sbepley by words exactly the ſame as thoſe uſed in 
the conveyances to Chatfield Lane and D. R. of © all. and 
« ſingular the tithes &c. out of for or in reſpect of all thoſe 


ow 


« appertaining; and all that n or tenement called ide O 
« Plow with the appurtenances.” 
By the above conveyance and others of the like nature the 


' tithes of a eertain part of the cultivated lands in Croydon were' 
and Mrs. Poynts. By indentures of leaſe and releaſe of 1 3th and 
intended marriage conveyed to truſtees in fee all the ſaid rectory 
tithes glebe lands oblations obventions profits and perquiſites of 


rectory and which had not been theretofore conveyed away or 
ſevered therefrom, and the ſcite of the ſaid parſonage with the 


Croydon by public auction or private contract, In purſuance of 
Vor. „ . — 


cloſes) in the occupation of F. M. with a fimilar reference to a 


lands called Hayling Park containing &c.; and all that capital 
meſſuage or manſion now ſtanding thereon with the outbuild- 
„ ings yard garden and appurtenances thereunto belonging and 


conveyed to different purchaſers previous to the marriage of Mr. 
14th January 1796, Mrs. Poynts in conſideration of her then 
or parſonage impropriate of Croydon otherwiſe Bermondſey, and all 
what nature or kind ſoever ariſing increafing or renewing in or 


within the pariſh of Croydon aforeſaid and belonging to the ſaid 


parſonage barns and homeſtead, ſubject as to a part of the ſaid tithes” 
to two ſeveral contracts and agreements for the ſale and convey- 
ance thereof, upon truſt to ſell and diſpoſe of the ſaid reQtory or 
parſonage and all and ſingular the ſaid tithes and hereditaments in 
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che truſt in the above-mentioned ſettlement a public auction was 


up © a freehold eſtate conſiſting of the right of tithes over all 


fields as well of Wadaon Marſb as of the other commons did not 
at that time yield any profit. After this auction had been ſo ad- 


chaſe of the 2d 5th and 7th lots which compriſed the rectorial 
tithes of 122 acres of incloſed lands beſides Waddon Marſh and 
all the other commons and waſte lands in the pariſh; two other 


poſing a tract of 15 acres belonging to the archbiſhop of Can- 


CASES IN EASTER TERM 


advertiſed for the 6th November 1795, when the rectorial tithes | 
of about $34 acres of cultivated ground {being all that remained 
unſold at the time of the ſaid marriage) were to have been put up 
to ſale in fix ſeparate lots under printed particulars and condi- 
tions. The particulars after ſpecifying the quantities of land and 
the compoſition and eſtimated values of the tithes compriſed in 
each of thoſe ſix lots deſcribed as a ſeventh and laſt lot to be put 


the common and waſte lands in the pariſh of Croydon, except 
Waddon Marſh, containing 2250 acres.” The tithes of Wadgdon 
Marſh containing 235 acres more formed a part of the ſecond lot 
deſcribed in the ſaid particulars; upon which particulars there 
was a memorandum that the tithes of a few of the ſmall incloſed 


vertiſed and juſt before it was to have taken place Mr. Robert 
Boxall the perſon named in the pleadings contracted for the pur- 


lots the 1ſt and 6th were fold to other purchaſers; and the re- 
maining two were bought in for the proprietors. By indentures 
of leaſe and releaſe of « 3th and 14th January 1796 Mr. and Mrs. 
Poynts and their truſtees (after reciting in part the above ſettle- 
ment) duly conveyed to Mr. M. Clutton and his heirs to the uſe 
of Clutton and his heirs during Boxall's life intereſt for ſaid Boxall 
with remainder to the uſe of Boxall in fee all and ſingular the 
tithes &c. ariſing &c. out of upon for or in reſpect of all thoſe 
ſeveral pieces or parcels of land or ground lying together and oom- 


terbury in the occupation of Henry Allen bounded &c., and alſo 
all thoſe ſeveral pieces &c. deſcribing all the cultivated grounds 
which were compriſed in the ſaid 2d and 5th lots and delineated: 
in a plan annexed, and alfo all and ſingular the tithes and tenths 
portions of tithes oblations obventions and fruits and all and every 
other right title intereſt property compenſation benefit advantage 
claim and demand whatſoever belonging to or part or parcel of 
the rectory impropriate of Croydon otherwiſe Bermondſey aforeſaid” 
yearly or otherwiſe coming ariſing growing accruing increaſing 
renewing or happening or which at any time or times hereafter 
ſhould 


RTY-EIGHTH YEAR OF GEORGE III. 
ſhould or might-come ariſe grow accrue increaſe renew or happen 
out of upon for or in reſpeQ of all and every the commons and waſte 


lands and grounds within the patiſh of Croydon aforeſaid, contain- 


ing by eſtimation 2485 acres, and the reverſion &c. 


Before and at the time of the ſeveral conveyances of tithes to 


the plaintiffs and Mr. Boxall there were rights of common upon 
ſome of the waſtes within the pariſh of Croydon appurtenant to 


the reſpective lands deſcribed in each of thoſe conveyances or to 
parts thereof. Within the pariſh of Croydon one moiety of tithe 


lands is of right payable to the rector impropriate and the other 


moiety to the vicar, and many of the ewes belonging to the oc- 


cupiers of ſuch ſeveral lands reſpectively have from time to time 
as well before as ſince the ſaid conveyances dropped their lambs 
upon the waſtes whilſt depaſturing there in the exerciſe of ſuch 
rights of common, -and the lambs ſo dropped have continued 


feeding there with their dams. The Montague family having com- 


pounded for the reQorial tithes of the beforementioned farms and 
lands with the ſeveral occupiers thereof received no diſtin com- 
poſition for the tithes ariſing upon the commons or waſtes. The 


| nie compoſitions have been paid to the ſeveral purchaſers of the 
different lots of the ſaid tithes ; ; and no reQorial tithes ariſing 


from the commons or waſtes have ever been taken in kind. 
The act of the 37 Geo. 3. c. 144. before referred to, after men- 
tioning who were the lords of the ſeveral different manors within 
the pariſſ, recites (amongſt other things) that Mr. Poyntæ was en- 
titled to the tithes belonging to the impropriate reQory of Croydon 
otherwiſe Bermondſey ariſing within the ſaid pariſh (except thoſe be- 
fore ſevered and conveyed away), and that an incloſure of the open 
and common fields &c. therein would be advantageous, and then it 
appoints the defendant with two other perſons commiſſioners for di- 
viding and allotting the ſame. It directs the manner of their proceed- 
ing to aſcertain claims reſpecting rights of common or of tithes or of 
exemption therefrom or of other intereſt in the land, and enacts 
that the commiſſioners ſhall ſet out and allot to. the perſon or 
perſons who ſhall be entitled to the rectorial tithes of the faid 
commons &c. intended to be divided and incloſed ſuch parcel of 
land as ſhall in the judgment of the ſaid commiſſioners be a full 
equivalent and compenſation for ſuch right; with a proviſo that 
nothing in the act ſhall alter or in anywiſe affect the rights of any 
perſon to the rectorial tithes of the incloſed grounds open and 
common fields lands and common meadows within the pariſh of 


. Croydon. 
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conveyance had ever been made. 
Mr. Boxall's claim and diſallowed thoſe of the different perſons 


CASES IN EASTER TERM 
{ 


3 La conſequence of this at, to which general reference 


was made in the caſe ſtated, Mr. Boxall gave in to the commifſa 
ſioners his claims tothe rectorial tithes of all the commons marſhes 


&c. within the pariſh of Croydon containing by eſtimation 2485 


acres, and which tithes he thereby ſtated to conſiſt of the follow- 


ing particulars, viz. “all corn and grain of every deſcription, all 
hay clover and all other ſorts of artificial graſs when cut and made 
into hay, all underwood and loppings of trees and woods, the 
moiety of all lambs, and all turnips carrots onions and other 
and Mr, Boxall alſo 
claimed other rights of common 6c. in reſpect of other property 
within the pariſh. The plaintiffs alſo preferred their reſpective 


garden ſtuff. ſown upon lands ploughed ;” 


claims to the commuhoners, whereby they claimed ſeparate por- 


Lions of the rectorial tithes of ſuch commons marſhes &c. in 
virtue of the ſaid ſeveral conveyances to them; 


and the plaintiff 
Chat Held made a further claim in virtue of the tithes of another 
farm called Plunſums, for the purchaſe of which he had contracted 
with the late Lord Montague and paid him 768 J., but of which no 
The commiſſioners allowed 


claiming in oppoſition to him; in conſequence of which the pre- 
ſent action was brought in conformity with the act. The 
queſtion for the opinion of this Court is, what verdict ought 
under the circumſtances to be entered on the ſeveral iſſues joined 
and the verdict upon each of them is to be 


recorded according to that opinion. | | 0 
Marryat for the plaintiffs. The tithes of the commons which 


were appurtenant to the ſeveral eſtates conveyed to the plain- | 


upon the pleadings; 


tiffs paſſed by the conveyances of thoſe eſtates. The queſtions 


are, whether it was the intention of the parties to thoſe inſtru- 
ments that the tithes of the commons ſhould be ſo. conveyed, 
and whether the words uſed are ſufficient for that purpoſe. In 


ſome of the deeds the words uſed are, © meſſuage or tenement 


« and farm, and the lands unge and hereditaments thereunto 


„ belon ing or appertainin the tithes ariſin out of or in re- 
Sing PP "Apo 8 | 


ſpect of which are granted: theſe words are amply ſufficient to 
include the tithes ariſing out of the commons appurtenant to the 
incloſures. 


It is true that in ſome of the conveyances the words 


uſed are not ſo large, as © lands and grounds called Addiſcome 
+ Farm.” 


but they are ſufficient to paſs the ſame intereſt, It 


cannot be ſuppoled to have been the intent of the grantors to 
ER  - ſever 
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fever the right of the tithes ariſing out of the common as to ſome 
of the eſtates and not as to others. The word farm itſelf is ſuffi- 
cient to include common appurtenant to the incloſure. In ſome 
again the conveyance is only of the tithes arifing ont of &c the ſeve- 
ral * lands tenements and hereditaments;” but that means the ſame 
thing: and in fome inſtances are added to the words of grant 
the words“ with the appurtenances,” which are dearly ſufficient 
to paſs the intereſt in queſtion where they are properly placed; 
and the only difficulty ariſes from the miſplacing them, being after 
the grant of the tithes of the land, the parties not conſidering 
that an incorporeal hereditament, ſuch as the tithes of a right of 
common, cannot be appurtenant to another incorporeal heredita- 
ment, viz. the tithes ariſing out of the incloſed lands. But what- 
ever is incident to land will Py by the deſcription of land, with- 
out the word appurtenances.” 2 Rol. Abr. 60. A. Common appen- 
dant or appurtenant to an eſtate cannot be ſevered, though it may 
be extinguiſhed or releaſed (a); and therefore by a grant of the 
land to which common is appurtenant, it wall paſs, though it be 
ſpecially reſerved; If there be a modus or exemption for the in- 
cloſed land, it will extend to the common. Lambert v. Cum- 
ming, Bunb. 138. Stockwell v. Terry, 1 Vez. 118. There were 
no other tithes but of lambs. upon the common before the inclo- 
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ſure, and theſe were payable to the rector; e e eee 


for making a diſtinction in this reſpect between the tithes ariſing 
from the common and from the incloſure, for the ewes and lambs 


are depaſtured upon both at different times. 


Beſt contri. It is true the intention of the parties wut govern 


the conſtruction of the deeds, but that muſt be collected from the 
deeds themſelves. And it does not appear that the tithes of the com- 
mon were thought of at the time, otherwiſe they would have been 
expreſſed in plain apt words like the reſt, which they are not. 


Nor can it be collected by neceſſary implication that they were 


intended to paſs : on the contrary the terms uſed are adapted to 
exclude them. The meaning of the ſeveral terms“ farm, lands, 
&c.“ relied on is expreſsly confined by ſpecial reference to the 


lands deſcribed afterwards by bounds quantities and actual occu- 


pation ; which excludes the- comprehenſion of other property not 


ſpecifically enumerated. The ſeveral places referred to only com- 


prehend the incloſures. The words /and or ground cannot in 
themſctves convey an incorporeal hereditament. It is true the 


| (a) Vi. 1 Bae. 4br. 620—628. Sed vi. Bro, © Common,” 1 1. 
Vol. VII. | 8C TO 
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word hereditament, which is uſed in ſome inſtances, is ſulficien 


Ke before enumerated, which do not ariſe out of the lands, but 


the incloſures as ſeparate and independent -claims ; for diſtinct 


* tenances,” Which are added in ſome of the conveyances, they 


can have no appurtenances; and therefore it ſhews that they 


purtenant would paſs without particular words; but that is bez 


expreſsly granted cannot be enjoyed without the other, the 


CASES IN EAST ER TERM 


to convey a right of common, yet it may properly be applied to 
corporeal hereditaments only; and the court are to decide from 
the context in what ſenſe it is here uſed. If it had been uſed 
after the deſcription of the lands intended to be conveyed, then 
it might be ſuppoſed to have meant ſomething. more; but being 
uſed before, the ſignification is bounded by the ſubſequent deſcrip- 
tion of what was intended to be conveyed. So in Shepb. Touch, 
247. If one grant his manor of D, ſpecifying the townſhips in 
which it lies, and part of the manor lie in a townſhip not ſpe- 
cified, ſuch part will not paſs. So if one have a farm of land 
called H by leaſe in the pariſhes of A and B, and he reciting his 
leaſe grant his term and intereſt in the lands called H lying in 
A and C, this is only geod for ſo much as lies in A. The words 
« in reſpect whereof, after the deſcription of Adidiſconbe Farm, 
cannot apply to the tithes of the common in contradiſtinction to 
the tithes which ariſe out of, &c. the incloſures, becauſe the 
whole are confined by the words of reference immediately follow- 
ing to lands bounded and meaſured. - And the introduction of 
the former words may be accounted for in reference to 9b/ations 


are paid in peer of the occupation of it. By the tithes of the 
common muſt always be underſtood the tithes ariſing out of the 
ſoil of the common, which is in the lord: and the act of parliament 
evidently conſidered the right to the tithes of the common and of 


proviſion is made for each. As to the words © with. the appur- 


are only to be found in the habendum, which cannot enlarge the 
words of grant. But even there they appear to be uſed not with 
reference to the land itſelf but to the tithes of the land, which 


were inſerted as common words of courſe without any definite 
meaning. It is true that by a conveyance of lands common ap- 


cauſe common is appurtenant to land: but tithes cannot be 
appurtenant to tithes, and therefore tithes - of a common 
cannot paſs by a grant of the tithes of incloſures. Neither 
can they paſs by implication here; for nothing paſſes by im- 
plication unleſs it be a neceſſary one, as where the thing 


grant 


| THETAIRTY-EIGHTH YEAR OF GEORGE . 
grant of Which is to be implied. Archer v. Bennett, 1 Lev. 131. 


and Ld. Darcy v. "Aftewith, Hob. 234. A thing will not paſs by 


implication merely becauſe it has been uſually enjoyed with an- 


other thing granted, if it be not neceſſary to the enjoyment of it, | 


Sheph. Touch. 86. The caſe of Lambert v. Cumming, Bunb. 138. 


does not ſupport the propoſition to the extent for which it was 


cited: the reaſon on which the common was there holden to be 
exempt from tithe was, not becauſe it was appurtenant to the in- 
cloſures which were exempt, but becauſe both had belonged to a 
monaſtery, and therefore had an equal right of exemption. Then 
as to Stockwell v. Terry, 1 Veg. 115. the true ground of that 
deciſion was ſtated by Lord Mansfield in Moncaſter v. Watſon, 
3 Burr. 1375, that the modus covered not only the farm itſelf 


with the appurtenances but the common alſo called the Down ; | 


and on that account a diſtinction was made between that and the 
| reſt of the waſte, But the laſt-mentioned caſe is directly in point 
for the defendant, for there the Court held that the exemption 


and modus for the incloſed lands did not extend to the waſte and 
common appendant thereto. At any rate the deeds could only 
operate as a grant of ſuch tithes as could accrue out of the right 


which the tenants had upon the common at the time before the 
incloſure, and not as a grant of the tithes which may ariſe out of 
the ſoil now it is incloſed. Before the paſſing of the act referred 
to the lord might have incloſed to any extent, leaving ſuſkciency 
of common in excluſion of the tenants. The only right which 
they then had was to agiſt their cattle; and white the land re- 
mained i in common the only tithes which could accrue were for 
agiſtment, and the tithe of lambs dropped on the common: the 
former is out of the queſtion being a vicarial tithe, the latter only 
by the uſage was a rectorial tithe. But limbs though dropped on 
the common are not rector ial tithe 20:7hin the common, but are due 


in reſpect of the particular incloſures to which the ewes belonged. 5 


Thus where the ineloſures are in one pariſh, and the waſte ap- 
pendant or appurtenant is in another, the tithes of lambs dropped 
on the waſte belong to the rector of the pariſh in which the in- 
cloſures lie. The ſame principle muſt govern the conſtruction of 
this act of parliament made in pari materia, At all events the 


only claim the tenants can make under the act is for an equivalent 5 


up to the value of their intereſt in the common: and as the com- 
mon in its former ſtate produced no rectorial tithe, conſequently 
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it could not have been in the contemplation of the Legiſlative : 
that they ſhould receive any allotment in reſpect of it. ; 


Lord Kenyon Ch. J. In the pariſh of Croydon there appears 


7s have bron:'s large quantity of waſte ground, on which the 


8.15 


' tenants of the adjoining incloſures had rights of common. Be- 


fore any incloſure was in oontemplation thoſe tenants purchaſed 


the right to all the tithes of the lay tmpropriator in reſpe of their 


ſeveral eſtates ; and the conveyances were made in very general 


terms © of all and all manner of tithes &c. belonging to or parcel 
4A of the rectory impropriate of Croydon, coming ariſing &c. out 


« of and upon for or in reſpect of the ſeveral meſſuages or tene- 


<« ments farms lands“ &c. with ſome immaterial variations in the 


wording of the ſeveral deeds, And now it is contended that he 
lay impropriator intended to reſerve the tithes in reſpe& of the 


rights of common appurtenant to thoſe eſtates. If the queſtion 


had been put to him recently after the grants and before the in- 


_ cloſure was in contemplation, i it cannot be conceived that he would 
have advanced ſuch a claim, or that it could have been 1 in the 


contemplation of any of the contracting parties at the time. It is 
evidently an afterthought. It muſt be admitted that none of the 
conveyances do in terms apply to the titbe of the common land: 

but I cannot infer from thence that they were therefore intended 
to be excluded. The truth is that it was an object of too little 
importance to be worth attending to at that time. It is impoſſible 
however to diſtinguiſh this from the caſe of Stockwell v. Terry; 
where an act of parliament having been paſſed for an incloſure of 
common, founded on an agreement of the parties that the tenants 
of the incloſure ſhould enjoy all their rights in ſeveralty as they 
did their rights of common before, a certain portion of the com- 
mon was allotted to the defendant in lieu of his right of com- | 
mon, and the queſtion was whether this was to be covered by a 

modus which was paid for it before when in common? And 

there though the common when incloſed yielded ſeveral ſpecies of 
tithes which it did not do before, yet Lord Hardwicke held that 

it was covered by the ſame modus. And he ſaid that though the 

recital in the act of parliament, to which all the parties intereſted 
had agreed uſed only general words, yet the intention plainly was 
that every perſon ſhould enjoy his allotment in the ſame manner 
as he did the thing in lieu, and that having been ſubject to the 


| IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 

modus the allotment ſhould be ſo ſtill. Then the caſe of Mon- 
caſter v. Watſon, ſo far from contravening that doQrine as is ſup- 
poſed, affeQs to follow and adopt it. The caſe indeed there was 
different, becauſe the modus was confined to the demeſne lands 


and did not extend or affect to extend to the common. Upon the 


whole I am ſatisfied that there was no intention in the parties to 
theſe ſeveral conveyances to exclude the tithes of the common; 


and I think that the [EIN words of grant uſed are lufficient tc to 
carry them. 


ASHHURST J. The words of grant uſed are comprehenſive 
enough to paſs every ſpecies of tithe; and I ſee no ground for 
ſuppoſing that the parties intended to make a diſtinction between 
the tithes. of the common and thoſe of the incloſures. 


GROSE J. The queſtion is whether the rectorial tithes ariſing | 


out of the rights of common were conveyed by the ſeveral deeds 
ſet forth in the caſe. The words of grant uſed are very large and 
ample; they are of the tithes ariſing &c. out of or in reſpe& of 


the ſeveral meſſuages or tenements, farms, lands, and heredita- 


ments. Now without relying upon the laſt- mentioned word He- 


reditaments J conſider the right of common as part of the land to 
which it is appurtenant, and that all tithes were meant to be con- 


veyed which aroſe out of or in reſpect of the land, and therefore 
the tithe of the common amongſt the reſt. I alſo conſider the 
right of common as neceſſarily implied under the word farm. 


Therefore there being no apparent intention not to paſs theſe par- 


ticular tithes, and the words being large enough to convey all the 
tithes, there is no ground for ſaying that the tithes of the com- 
mon did not paſs with the reſt. 


LAWRENCE J. The evident meaning of the parties was that 


whatever tithes the tenants of the eſtates were liable to pay, whe- 


ther more or leſs, ſhould be conveyed to them; and the ſmall 


value of the tithes ariſing out of the common before the incloſure 


cannot vary the queſtion. The quantum of the allotments in lieu 


of the former rights is a queſtion | for the commiſſioners. 


Poſtea to the plaintiffs. 
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May 15 th. 


A deviſe of | 


lands to truſ- 


tees and their 


heirs upon 
truſt to per- 
mit a feme 
covert to re- 
ceive and 


take the rents 


and proſits 
during her 
life for her 
ſole and ſepa- 


rate ule, and 


after her de- 
ceaſe to the 


uſe of the firſt 
and other 


ſons of her 
body, then to 
the daughters 
as tenants in 
common with 
other like 
limitations to 
other femes 
coverts, veſts 
the legal 
eſtate in the 
truſtees. 


Bridget Harton lawfully begotten and the heirs of his body law- 
fully iſſuing; and for want of ſuch iſſue then to the uſe of the 2d, 


. iſſue of his ſaid niece Bridget Harton the ſaid teſtator deviſed the 
ſaid eftates, without inſerting any new limitation, upon further 


\ 


CASES IN EASTER TERM 


s. HarToN and B. Far Widow of ai W. H. 


HART ON and Another. 


HE following caſe was ſent by the Lord Chancellor fl the 
opinion of this Court. 
Samuel Fagques deceaſed being ſeiſed in fee of ſeveral freehold 
and copyhold eſtates, and having ſurrendered the copyhold to the 
uſe of his will, by his will dated 27th November 1767, duly exe- 
cuted and atteſted to paſs lands, deviſed to the defendant Fobn 
Crozier and John Lightfoot ſince deceaſed and their heirs all his 
meſluages lands tenements and hereditaments in the pariſh of Iver 
in the county of Bucks and at Pinner in the county of Middl er 
with their appurtenances, upon truſt to permit and ſuffer his niece 
the plaintiff Bridget Harton, then the wife of William Harton, to 
receive and take the rents and profits of all the ſaid premiſes 
during her life for her own ſole and ſeparate uſe, notwithſtand- 
ing her coverture, and without being in anywile ſubject and 
liable to the debts management power or control of her then or 
any after-taken huſband, and her receipt alone from time to 
time to be a ſufficient diſcharge for the ſame; and after her de- 
ceaſe then to the uſe of the firſt ſon of the body of his ſaid niece 


3d, 4th, 5th, and every other ſon and ſons of his ſaid niece 
Bridget Harton lawfully begotten, and the heirs of their reſpec- 
tive bodies lawfully iſſuing, ſucceſſively as they ſhould be in 
ſeniority of age and priority of birth, the eldeſt of ſuch ſons 
and the heirs of his body being always to be Preferred and taken 
before the younger of ſuch ſons and the heirs of his body; and in 
default of ſuch iſſue to the uſe of all and every the daughter and 
daughters of his ſaid niece Bridget Harton lawfully begotten and 
the heirs of their reſpective bodies lawfully iſſuing, to take as tenants 
in common and not as joint tenants; and in default of ſuch 


truſt to permit and ſuffer his niece Auna Maria then the wife of 
F. Hogard to take the rents and profits of all the premiſes 
deviſed to the ſaid Bridget Harton as aforeſaid during her life for 
her feparate uſe, in like manner and with ſuch remainders over 


1 3 P 


to the uſe of the firſt and other ſons of his ſaid niece Anna Maria 1798. 


againſt 
niece Bridget Harton for her life and to the uſe of the iſſue of her N 


body in tail; and in default of ſuch iſſue as aforeſaid of his ſaid 
niece Anna Maria, then upon further truſt to permit and ſuffer his 
niece Sarah Jaques ſpinſter to receive and take the rents and pro- 
fits of all and ſingular the faid premiſes during her life for her 
ſole and ſeparate uſe, in like manner and with ſuch remainders 
over to the uſe of the firſt and other ſons of his ſaid niece Sarah 
Jaques in tail, with remainder to her daughters in tail, as tenants 
in common, as the ſaid premiſes are and ſtand limited above in his 
ſaid will in truſt for his ſaid nieces Bridget Harton and Anna Maria 
Hogard reſpectively for life, with remainder to the uſe of the 
iſſue of their reſpective bodies in tail; and in default of ſuch 
iſſue as aforeſaid of his ſaid niece Sarah Jaques, to the uſe of 
his couſin Samuel Plumb Eſq. and the heirs of his body lawfully 
begotten ; and in default of ſuch iſſue to his (the deviſor's) own 
right heirs for ever. The deviſor died ſeiſed on 18th Func 
1771 without having revoked or altered his ſaid will, and left the 
faid plaintiff Bridget Harton his heir at law and cuſtomary heir. 
The plaintiff Samuel Harton is the firſt ſon of the body of the 
ſaid plaintiff Bridget Harton, and the defendant William Henry 
Harton is the ſecond ſon of her body. The defendant John 
Crozier is the ſurviving truſtee in the ſaid will, John Lightfoot 
his co-truſtee therein named being dead. The queſtions were, 
whether by the will of S. Jaques of the 27th November 1767 
the firſt ſon of the body of Bridget Harton took a legal remain- 
der in tail in the eſtates thereby deviſed, or whether John Cro- 
ier and John Lightfoot the truſtees took a fee · ſimple in | the pre- | 
miſes by the ſaid will 
Law for the plaintiffs mentioned the caſe of South v. Alleine (a) 
as the only one like this caſe upon which he could build any ar- 
gument in favour of the plaintiffs: but being preſſed by the 
Court as to the authority of that caſe, he admitted that it could 
not hold, as without adjudging the legal eſtate to be in the truſ- 
tees the intereſts of the ſeveral femes coverts would not be ſecured, 
and fo the intention of the deviſor might be defeated. 
Lord KENTON C. J. Whether this be a uſe executed in 
the truſtees or not muſt depend upon the intention of the deviſor, 


(a) Salk. 228. Ste the report ef the ſame caſe under the name of | Buſo v. Allen 
za 5 Mod. 63, | : 


which 
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in tail, with remainder to her daughters in tail, as tenants in common, | e | 
as the ſaid premiſes are and ſtand limited above in truſt for his 5 
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for breaking 
the plaintiff's 


taking his 
goods, the 


CASES IN EASTER TERM 


which is to be collected from the will. This 5 it ap- 
any pears, was made in order to ſecufe to the ſeveral femes coverts à 
1. ſeparate allowance free from the control of their huſbands, to ef- 
5 fectuate which it is effentially neceſſary that the truſtees ſhould 
take the eſtate with the uſe executed, otherwiſe the huſpand of 
each taker would be entitled to receive the profits, and ſo defeat 
the very object that the deviſor had i in view. 
The other Judges concurred, and pet n 
LAWRENCE J. mentioned the caſe of Jones v. Lord Say and 
Seal, 1 Eg. Abr. 383. where the deviſe was to truſtees and their 
heirs in truſt to pay ſeveral legacies and annuities, and to pay 
the ſurplus to a feme covert for life to her ſeparate ufe or as 
| ſhe ſhould direct, and after her death the truſtees to ſtand ſeiſed 
to the uſe of the heirs of her body with remainder over, it 
was holden that by the words of the will the uſe was executed in 


1798. 


the truſtees and their heirs during the life of the feme covert, and 
after her death it was executed in the FRI entitled to take, 
charged with the annuities. 
Lord KENYoON C. J. ſaid that Jones v. Lord Say and Seal v was 
a caſe by itſelf. The beſt report of it was in Viner's Abr. (8 vol. 
262.) and it was recogniſed to be law by Lord Hardwicke | in 
Bag ſhaxww v. Spencer (a). . 
The following certificate was afterwards ſent tothe Lord Chancellor; 
We have heard this caſe argued by counſel, and are of opinion 
that the legal eſtate by way of uſe executed in fee ſimple veſted in 
John Crozier and John Lightfoot ; that conſtruction being ne- 
ceſſary (as we conceive) to give legal effect to the teſtator's inten- 
tion, to ſecure the. beneficial intereſt to the ſeparate uſe of the 


ſeveral femes coverts. 
KENVON, 


W. H. ASHHURST, 
N. GRosE, 


5 J. LawRENCE. 
(a) Vid. 1 Vex. 144. 8 


Tueſday, CROWTHER againſt RAMSBOTTOM and Others. 
May 15th, | 1 N | 5 


Hils was an action for breaking and entering the plaintiff's 
cow-houſe, and taking away three cows, and converting 
them to the defendant's uſe. The 2d count was for ſeizing the 
cattle and detaining them four days, whereby-the. plxintif loſt the 


In treſpaſs 
and entering 


cloſe and 


defendant 


may juſtify under a ſufficient legal proceſs if he had it in fact at the time, although he declared then 
that he entered for another cauſe. 


ue 


* 
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uſe of them, and was put to trouble and 3 in getting. 1798, - 


them back again. eee 
| CrowTnar 


The defendant pleaded it not ly. [ads That before the again# 
time when &c. a writ of juſticies iſſued out of the Chancery E 


ron. 

Court of the county Palatine of Lancaſter againſt the plaintiff at 
the ſuit of one John Schoffield directed to the ſheriff of the ſaid 
county, which ſaid writ was delivered to the ſaid ſheriff to be ex- 
ecuted in due form of law; that the faid ſheriff duly iſſued his 
precept under the ſeal of his office directed to the defendants, 
commanding them to attach the plaintiff by his goods ſo that he 
ſhould appear at the then next county court to anſwer Schol eld; 

that ſuch precept was delivered to them, by virtue whereof they 
peaceably entered the cow-houſe (the door being then open) and 

took the cattle in order to attach the plaintiff by his goods to ap- 

pear as aforeſaid to anſwer &c. according to the exigency of the 

ſaid writ and precept ; and for that purpoſe the defendants, as ſuch 
bailiffs as aforeſaid, ſeized and took the cattle and detained the 

| ſame for the time mentioned in the declaration; at the expiration 


of which time the plaintiff having appeared Ke. the cattle were 
re-delivered to him. 


Replication admitting that the writ of juſticies did iſſue in 
manner and form &c., yet alleges that the defendants of their own 
wrong and without the reſidue of the cauſe by them pleaded in 
bar broke and entered the cow-houſe and took and drove away 
the cattle and detained the ſame in manner and form as ftated i in 
the declaration; on which iſſue was joined. 
At the trial before Rooke J. at the laſt ſummer aſſizes fob 
Lancaſter it appeared that when the defendants, one of whom 
was a bailiff, and the others his aſſiſtants, came to the plaintiff's 
houſe with the proper warrant ſtated in the ſaid plea, the plain- 
wtf s ſervant was milking the cows in the cow-houſe adjoining ; 

that one of them knocked her down, overturned the milk- pan 

and drove away three cows; that upon being aſked what they : 
took the cows for, Ramſbottom ſaid that he was a ſheriff's officer 

and was come for the cows again (a) for 7 J. debt and 5 J. coſts for 

John Scholfield; and if any attempt were made to hinder him, he 

would carry the party before a juſtice; and he ſhewed his war- 

rant. On the ſame day that the cattle were taken the plaintiff's = 
attorney applied to the defendants and tendered them 25. 6d. | Wh, 
and demanded to have them reſtored. It appeared to be the - = 


5 
5 Lo 


(a) It happened that they had been taken once before on a ſimilar occaſion, 


Vow Wh to eo BK e 
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1798. uſual practice in theſe caſes to attach the party in order to clwpi 
Fee an appearance by any imall chattel, and to return it on paying | 
again 28. 44,, which is conſidered by the officer of the county court as 
ag" an appearance, and the entry made accordingly. The cows were 
| reſtored on the fourth day after they were taken, On this evi- 
dence the learned Judge left it to the jury to ſay whether the de- 
fendants entered for the mere purpoſe of "compelling an appear- 
ance, or whether for the purpoſe of compelling the plaiatiff to 
pay the debt and coſts; obſerving that they refuſed to accept 
the uſual fee for an appearance, and that they took as many as 
three cows, declaring that they took them for the 7 /. debt and 5 /. 
colts, The jury found a verdi& for the * with 20. 
damages. 


Topping moved for a new trial in Michaelmas term laſt on two 
grounds; 1ſt, becauſe the verdict was againſt law and evidence. 
24, Becauſe the evidence received of the tender of money by the 
plaintiff after the taking of the cattle was not relevant to the 
iſſue, which was whether the cattle were or were not taken under 
a lawful authority. 1 5 

Law and Evans, who ſhewed cauſe in Hilary term laſt, ob- 
ſerved that it would be nugatory to grant a new trial, becauſe it 
appeared upon the record that the juſtification ſet up by the de- 
fendants was bad in point of law; 1ſt, becauſe the firſt proceſs 
under a juſticies is a ſummons 5 not an attachment, as here 
pleaded. Hargrave v. Ward and others, 2 Lutæv. 1454. 2 Com. 
Dig. tit. County- Proceſs. 471, 472. 4 Com. Dig. tit. P leader, 
(3 M.) 24. though if it had been pleaded generally, quod taliter 
proceſſum fuit that a capias iſſued the Court will intend that the 


previous proceedings were regular. Adams v. Freeman, 2 Wilſ. F. 5 
2dly, The defendants upon their own ſhewing are guilty of an 
exceſs in taking three cows in order to compel an appearance, 
which is not juſtifiable. Hargrave v. Ward, 2 Lutw, 1457. 1 Rol. 
Abr. 674. (R.) 3dly, It is not ſhewn that the proceſs was exe- 
cuted within the juriſdiction of the inferior court. 4 Com. Dig. 
323. tit. Pleader, (3 M.) 24. 3 Lev. 243. Athly, It is a return- 
able proceſs, and not ſhewn to be returned. Middleton v. Price, 
2 Stra. 1184. Though in Britton v. Cole, Salk. go. it is faid to 

be enough for the ſheriff's bailiff to ſhew a writ of execution (a). 5 


(a) But the Court would not enter into | the pleadings on a motion for a new trial. 
the conſideration of the queſtions ariſing on | 


At 


IN THE THIRTY-EIGHTH YEAR OF GEORGE I. 


At all events they contended that if it appear upon the whole 
that juſtice has been done the Court will not grant a new trial, 


cording to Edmonſon v. Machell, ante, 2 vol. 4. And here it ap- 
pears that the defendants were guilty of brutality and unneceſſary 
violence in the manner of executing the proceſs, and of oppreſſion 
in taking three cows where one was amply ſufficient for the purpoſe. 

Another queſtion aroſe upon the replication, whether ſuppoſing 
the plea of juſtification to be good in point of form the plaintiff, 
if he meant to inſiſt that the defendants entered for another 


purpoſe than that by them alleged, ſhould not have re- 


plied ſpecially; and this was the point principally ſpoken to 


on this day, the argument RAVING been adjourned from the 


— 


laſt term. 

It was contended that it was open to che jury to conſider 
whether the entry and ſeizure were for the purpoſe alleged by the 
defendants, or for the purpoſe, as they thought it was, of extorting 


money from the plaintiff under the terror and oppreſſion of an 


exceſſive diſtreſs; one of the defendants having in effect admitted 
at the time that he did the act for the purpoſe of compelling 


the payment. The replication puts in iſſue every material fact in 


the defendant's plea; and the rule is laid down in Crogate's caſe, 
9 Rep. 67. and in Jones v. Kitchen, 1 Pull. and Be/. 76. that where 
a plea merely ſets up matter of excuſe and does not claim an in- 
tereſt or property, there the general replication de injuria ſua 


657 


1798, 
— — 


againſt 


TOM. 


propria abſque tali cauſa is ſufficient. A new aſſignment can only 


be neceſſary where the act of treſpaſs is completely juſtified by 


the plea. But here it appears from the evidence that a material 


allegation in the plea of juſtification was falſe, namely, that they 
entered and ſeized the cattle in erder to enforce the proceſs; for it 
was proved that they went to extort vr colore officii. The 


evidence which was admitted of the uſage of the county court to 


receive a ſmall ſum by way of entering an appearance to a juſti- 
cies was not received as evidence per ſe to prove that the taking 
became illegal by an act ſubſequent ; but it was admitted to ſhew 
quo animo the. original entry and ſeizure were made; it was part 
of the ſame tranſaction, and as ſuch was evidence. 

Gibbs and Topping contra were ſtopped by the Court. 

Lord Kenyon C. J. I never underſtood that a man was 
obliged to juſtify a diſtreſs for the cauſe which he happened to 
aſſign at the time it was made. If he can ſhew that he had a legal 

8 juſtification 


| CrowTurr 
though there may have been a miſdirection in point of law, ac- * 
7 | AMSBOTs 
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1798. 
— — 
CROWTHER 
againſt 
RamsBoT- 
TOM. 


ſtated to be immaterial. 
the defendants ſaid when they entered and ſeized, but only 


whether they had in fact a legal warrant to juſtify them. 


CASES IN EASTER TERM | 


juſtification for what he did that is ſufficient. A man may diſtrain . 
for rent, and avow for heriot ſervice (a). Now here it appears 
that the defendants were juſtified under the proceſs of the county 


court in entering upon the plaintiff and taking his goods in order 
to compel an appearance; and therefore the queſtion ought not to 

have been left to the jury to ſay whether they entered for that or 
ſome other cauſe. Then as to the excels of the diſtreſs taken, an 

: action on the caſe lies for that on the ſtatute of Marlbridge ; but 
that will not warrant an action of treſpaſs. This queſtion was 
| conſidered in the caſe of Hutchins v. Chambers (b); and the rule 
was then ſettled. Though it was ſaid that there was one excepted 


caſe, namely where gold or ſilver was taken to an exceſs apparent 


on the face of it; as where ſix ounces of gold and 100 ounces of 


ſilver were taken for 6s. 8 d.: but that went on the ground that 


gold and ſilver were of a certain known value, and the meaſure of 


the value of other things. Here the verdict having proceeded on 


a miſtake of the law, there mult be a new. trial. \ 


As HHURST and GROSE, Tuſtices, were of the ſame opinion. | 
LAWRENCE J. The caſe of Dr. Grenville v. The College of 


Phyſicians (c), which came on upon demurrer, is directly in point. 
In treſpaſs againſt F. S. for an aſſault and wounding and falſe 


impriſonment, the defendant as to the force and arms and wound- 


ing pleaded not guilty; and as to the reſidue of the treſpaſs he 
juſtified it under the authority of the cenſors of the College for 
mal- practice by the plaintiff in his profeſſion of a phyſician. The 


plaintiff replied that the defendant de injuria &c made the aſſault, 


abſque hoc that he did it by the authority ſet forth in the plea. 
And upon demurrer the replication was held ill: and Holt C. ]. 
ſaid © ſuppoſe one has a legal and an illegal warrant, and arreſts 
« by virtue of the illegal warrant, yet he may juſtify by virtue of 


„the legal one; for it is not what he declares, but the authority 
0 which he has, 1 is his juſtification.” 


Now that very queſtion was 


left by the learned Judge to the jury in this caſe which was there 
For it was not material to inquire what 


Rule abſolute. 


(a) Vi. Fits. Avoewry 232. 3 Co. 26. 


(c) 12 Med. 386. 
(6) 1 Burr, 579. | 
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79%, 


; Wedneſday, 
Papp. againſt KipbLe. "Maj 16h, 


quare clau- 


fendant pleaded firſt the general iſſue, and 2dly a licenſe from ſum able if 
the plaintiff, The plaintiff traverſed the licenſe, and new aſſign- _ x 2p 


ed. The defendant took iſſue on the traverſe, and pleaded not + eee 


1 treſpaſs for breaking 10 entering che plaintiff's cloſe, the de- In creſpaſs 


Juſtification 

guilty to the new aſſignment. which does 
not make 
The plaintiff having recovered a al verdict with 1 7. da- title tothe 


land, 
mages, and the Maſter having allowed him only 15. coſts, the which iMacs 


m: | Oy 5 are joined 
queſtion was whether or not he was entitled to full coſts. It e 860 


was argued at great length at the bar and all the former caſes oo a 
plaintiff 


were cited. with da- 
Burrougbh, who moved that the Maſter . be directed to or, Bill on 
allow the plaintiff his full coſts, relied on Redridge v. Palmer, 2 HF. ene 0 . 
Bl. Rep. 2, and Comer v. Baker, ib. 341, in which all the die ee 
deciſions are ſtated, and in which it was ruled that the plaintiff is / 
entitled to full coſts in all caſes where the defendant pleads a 
juſtification in treſpaſs which is found againſt him. 

Praed contra took an accurate review of all the former IR 

to ſhew that they did not warrant the general concluſion drawn 

from them in the two laſt caſes in the court of Common Pleas, 

and contended that according to the words and ſpirit of the 22d 

Car. 2. c. 9. a plaintiff who recovers leſs than 40s. damages in. 
treſpaſs quare clauſum fregit is not entitled to full coſts unleſs the 
freehold or title appear to have come in queſtion either by the 
Judge's certificate or by the pleadings; and that in this caſe as 

the title was not in queſtion on the pleadings, as the Judge had 

not certified that it was in queſtion at the trial, and as it might 

have been queſtioned on the general iſſue, the Maſter had done 

right in refuſing to allow more coſts than damages. | 
The Court ſaid they wiſhed to look into the caſes ; and now 
Lord KENYON C. J. delivered the opinion of this Court. 

The Maſter, guided by the experience of many years, has in- 

formed us that he ſhould have faxed the plaintiff in this caſe his 

full coſts as a matter of courſe, if the defendant had not told him 

that he ſhould take the opinion of the Court on the queſtion. 

We find alſo on inquiry that the prothonotaries of the court of 
Common Pleas would have allowed full coſts in ſuch a caſe as the 

preſent as a matter of courſe. And indeed 1t is now rather late 

Vow. ik 8 F | to 
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againſt 
K1vDLE. 


© CASES IN EASTER TEM 


to canvaſs this queſtion. at the diſtance of 130 years from the 


time of paſſing the ſtatute, The flatute 22 and 23 Car. 2. c. 9. 


enaQs that in all actions of treſpaſs &c wherein the judge at the 
trial of the cauſe ſhall not certify under his hand upon the back 


of the record that the frechold or title of the land mentioned in 
the plaintiff 's declaration was chiefly in queſtion, the plaintiff in 
caſe the jury ſhall find the damages to be under the value of 405. 
ſhall not recover more coſts of ſuit than the damages &c. The 
words of that act have always received a ſtrict conſtruction. 
When an action de bonis aſportatis has been brought, full coſts 
have always been allowed to the plaintiff, notwithſtanding he may | 
have recovered leſs than 40 s., not becauſe the ſtatute has ſaid he 

ſhould have ful] coſts, but becauſe the caſe is not within the aQ, 
We have looked into the caſes cited in the argument, and we find 


that this queſtion has been ſettled again and again. In Redridge 


v. Palmer, Lord Loughborough, who delivered the opinion of the 
court of Common Pleas after examining all the authorities, ſaid 
« 'The rule therefore which had fo long prevailed both in this 
Court and in the King's Bench, namely, that where there was a 
ſpecial plea of juſtification found againſt the defendant the plain- 
tiff was entitled to his full coſts, ought not to be overturned.” 
So in the caſe of Comer v. Baker the court of Common Pleas 
adopted the ſame rule, relying on the uniform practice that had 
{o long prevailed. The principle on which thoſe determinations 
were founded is that where the caſe 1s ſuch that the Judge who 
tries it cannot in any view of it grant a certificate within the add, 
it is conſidered to be a caſe out of the ſtatute. Here was a plea 
of licenſe, upon which the queſtion could not ariſe whether or not 
the defendant had a title to the land: the queſtion was whethet 
or not he had liberty to go over the land ; therefore the caſe was 
not within the ſtatute. 

On the authority therefore of theſe caſes, and on the practice 
which has uniformly prevailed in all the courts, we think that 
the plaintiff is entitled to his full colts, and that it would be danger- 
ous now to allow any innovation to be made on a point that is 


ſo thoroughly ſettled as this is. 


Rule abſolute. 


IN THE THIRTY-EIGHTH YEAR OF GEORGE m. 


The Kino again// Dyps and another, 


* were two indictments for miſdemeſnors preferred by the 

Attorney-general at the ſeſſions of Oyer and Terminer for the 
county of Middleſex on the 20th June 1796; the firſt for ſending 
goods to France againſt the 34 Geo. 3. c. 5 and the other 
for embarking in a veſſel to go to France againſt the 33 Geo. 3. 
c. 27. . 3. In Michaelmas term 1796 the defendants pleaded, 
and notice of trial was given on the part of the Crown for the 
ſittings after that term, which was afterwards countermanded. 
A rule was obtained on a former day in this term calling on the 


proſecutor to ſhew cauſe why the defendants ſhould -not be at 
liberty to proceed to trial by proviſo at the ſittings at niſi prius 


after this term in Middle eſex ; againſt which 


Law, Garrow, and Wood, now ſhewed cauſe; ſaying thaf it was 


an eſtabliſhed rule that a defendant cannot in any caſe in which | 
the King is party, unleſs by his aſſent, carry down the record to 


trial by proviſo, becauſe no laches can be imputed to the King; 
and they cited R. v. Sir Jacob Banks, 6 Mod. 247. and 2 TInft. 424. 
Erſtine contra admitted that the rule could not be ſupported. And 
Her Gem 


Forts againſt DitMas. 


Ouler was proceeding to ſhew cauſe againſt a rule for ſetting 
aſide the proceedings in this caſe for irregularity, but 


Dampier, for the defendant, objected to the affidavit on which 
he was to have ſhewn cauſe being read, becauſe it was not pro- 
perly intitled, it having only the ſurnames, not the chriſtian 
names, of the parties. And he obſerved that the object of the rule, 
which requires the names to be prefixed to ſuch an affidavit, was 
that in the event of an indictment for perjury on ſuch an affida- 
vit, it might appear by the affidavit itſelf that it was filed in the 
particular cauſe without the aid of any extrinſic averment. 
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A defendant 
in a caſe 
where the 
King is party 
cannot carry 


down the 


nift prius re- 
cord to trial 
by proviſo, 


Menday, 
May 2iſt. 


The chriſtian 
names as 
well as fur- 
names of the 
parties muſt 
be inſerted 
in the title 


of an aftida- 


vit produced 
to ſhew caule 
againſt any 
rule. 
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l 
ARGUED and DETERMINED 


IN THE 


Court of KIN G's BENCH, 


T5 
Trinity Term, 


In the Thirty-eighth Year of the Reign of GORE III, 


„ and Another ae Rapzxius. 


"HIS was An 8 on the caſe, wherala the hs ke ps ſtated 


that in conſideration that the plaintiffs had ſhipped on board 
a certain veſſel then lying at Embaen, and whereof the defendant 


was maſter, certain goods to be carried from thence to London 
there to be delivered i in good condition and dry (except in caſe of 
inevitable damage or leakage) to Meſlrs. Van Dyck and Co. for a 
certain reaſonable freight to be paid to the defendant, the defend- 
ant promiſed to carry and deliver the ſame accordingly z that the 
ſhip with the goods arrived ſafely from Embden at London; and 


or leakage, but on the contrary delivered the ſame wet and ill con- 
ditioned, and the ſaid goods were through the neglect and default 


of the defendant much damaged and ſpoiled &c. To this the 
general iſſue was pleaded. 


RE EE EEE TR 


4 perſon. 


although Meſſrs. Van Dyck and Co. paid the freight for the ſame, . 
yet the defendant did not deliver the goods in good condition and 
dry, although not prevented from ſo doing by inevitable damage 
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The defends 
ant may give 
in evidence 
the declara- 


tions or ad- 


miſſions of 


the plaintiff 


on the record 
to defeat the 


action, al- 
though ſuch 
plaintiff ap- 


pear to be 


only a truſtee 


for a third 
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CASES IN TRINITY TERM 


At the trial before Lord Kenyon at Guildball much evidence was 
at firſt gone into in order to ſhew that the injury aroſe from the 


unſkilful flowing of the goods on board the veſſel, and not from the 


inevitable danger of the ſea as the defendant endeavoured to eſta- 
bliſh. But the principal queſtion aroſe on the production in evidence 
by the defendant of a letter from the plaintiffs, who were the ſhippers 
of the goods to Van Dyck and Co., entirely exculpating the defend- 
ant from all blame or imputation of negligence or miſconduct, and 
ſtating that he acted in every reſpect according to their (the plain- 
tiffs') orders by ſtowing the goods under their direction. But it 
ulſo appeared in the ſame letter that Van Dyck and Co. were the 
perſons on whoſe riſk the goods were ſhipped, that they were the 
perſons really intereſted in the ſuit, and had indemaified the plaintiffs 
their agents in whoſe name they had brought this action. Where- 


upon it was contended at the trial in ſupport of the action that as 
it was diſcloſed that Fan Dyck and Co. were the real plaintiffs, and 
the nominal plaintiffs only their agents, the former ought not to be 


concluded by the admiſſions of their agents proved too by letter with- 
out the ſanction of an oath, and that therefore this evidence ought 
to be rejected: but Lord Kenyon being of a different opinion, the 
plaintiff was nonſuited. 

Gibbs and Park moved yeſterday to ſet aſide the nonſuit. The 
principle has been eſtabliſhed in ſeveral caſes that it is competent to 
a court of la to recognize the real parties to a ſuit, though they are 


not the nominal parties on the record; and when it is ſhewn who 
the real parties are, the cauſe ought to be tried in the ſame manner 


as if they were brought formally before the Court, In Winch v. 
Keeley (a) the principal caſe determined was that the aſſignor of a 


choſe in action who had become a bankrupt might notwithſtanding 
maintain an action in his own name againſt the debtor for the be- 


nefit of the affignee. That indeed proceeded on the ground that a 
mere truſt did not paſs by an aſſignment under the bankrupt laws: 
but a caſe was there cited and recognized by the Court, which eſta- 
bliſhed the poſition that a court of law might take notice of a truſt 
and conſider who the real parties were. That was a caſe of Bot- 


tomley v. Brook, M. 22 Geo. 3. C. B., where to debt on bond the 
defendant pleaded that the bond was given for ſecuring 100 J. lent. 


by the defendant to one E. Chancellor and given by her direction 


to the plaintiff in truſt for her; and that E. C. before the action 


51! 


(a) Ante, 1 vol. 619. 


brought 


— . 
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brought was: indebted to the defendant in more money than the 


amount of the bond. The plaintiff, having demurred, afterwards 


withdrew his demurrer by advice of the Court. The fame caſe 


was alſo recognized by this Court in another of Rudge v. Birch, 


M. 25 Geo. 3. where to debt on bond the defendant pleaded that 


the bond was given to the plaintiff in truſt for A, and that A at the 
time of exhibiting the plaintiff's bill was indebted to the defendant 


in more money; and this was holden good on demurrer. If theſe 


caſes be law, they govern the preſent: for if the Court will recog- 

nize the real litigant parties, and if the declarations of the agents 
of Van Dyck and Co. would not have been evidence againſt them if 
they had been plaintiffs on the record, which they certainly would 
not, notwithſtanding what was faid in Biggs v. Lawrence (a); 
ſo neither can they be received in evidence as it was proved 
that the nominal plaintiffs were mere truſtees, and not the parties 
really intereſted in the ſuit. That part of the caſe of Biggs v. 
Lawrence paſſed without much obſervation, and was not the prin- 
cipal point; and Lord Kenyon has frequently ruled the contrary at 
the ſittings ſince that time without its having ever been queſtioned. 
The anſwer given in ſuch caſes has always been that the agent him- 
ſelf might have been ſubpœnaed as a witneſs, and therefore what 


he has been heard to ſay cannot be evidence, as not being the beſt. 


There muſt be reciprocity in the rule. If a defendant may ſhew 
who the real plaintiff is, though not the plaintiff on the record, for 


7796. 
— — 


BavEeRMAN 


againſt 
RaDenivs. 


the purpoſe of ſetting off a debt due from the real party, or of 


giving in evidence declarations of chat party, ſo the real party 


ought to have the privilege of diſcloſing himſelf, ſo as not to be 


bound by the declarations of the nominal plaintiff, which if he had 


not been ſuch could not have been given in evidence as the declara- 


tions of a mere agent. If it be objected that by theſe means the 


defendant is precluded from calling the agent in whoſe name the 
action is brought as a witneſs, the anſwer is that the ſame effect 
would be produced in the caſes of ſet-off where the objection was 
not admitted to prevail. In a caſe of Dyke v. Aldridge before Lord 
Mansfield, where one of the parties was a ſheriff who was indem- 


nified by a third perſon, Lord Mansfeld permitted the declarations 


of that third perſon to be given in evidence againſt the ſheriff. 
Erſkine, Carrow, and W. Walton, now ſhewed cauſe. | The caſes 


Cited of Bottomley v. Brook and Rudge v. Birch, ſuppoſing them to 


{a) Ante, 3 vol. 454. 


. 9 : 8 | be 


* 


: a — 0 3 
— — ' - e 8 2 3 
- 7 1 . * ——_ r DM ——_—— 2 2 
2 9 3 2 8 7 2 — . — 1 8 3 
hy x AIR) . 2 — 2 * +. IIS I r ” 
. ARID * 9 > —_ 8 . — — — - 


— — 2 2 = 
— ee > ä nn Red 
—— — — — I 


— — 
n 
— — 


5 —_— : 8 8 —— —— — 
— 2 2. — > — 0 by wy E 0 of —— > — _ EDI — 1 
— LETT: — — F — . — 5 5 — F EIS —— Carla — — —— 
— = — — - — 7 DDr q 2 bt 1 — — . - = - — — 2 8 60s» 2 — _ . = ._ N 2 = 2 FS > , 0 mn = 
— 2 Le ——-— Arp r oi Eo e A 57 bh EET 3, 4 bY. WE SS VE SETS We — 1 * Cordon l E ES Sy r 
F I : ̃ĩ⅛ ‚— SR ET are ganas Lag rag IF 9 oe IEA 7 3 2 — I EY * * — 2 r 15 . rr began ot _— b 
3 IO Ee 22 — D 5 . 
1 > 2 2 Y a Fe - 


— — 
— rr IE I ERA II EIN 
So; e abit 
— — — — 
EE HE SS EB. A 
* 2 * FD. 5 
— 3 N _ . 


1 
i 
; 

- . U 

* 

A ö 
. = 1 

* Fi 

= 
1 

83 

9 

= LY 

N 

75 7 * 

1137 

1 
* 

- 4 - 
1 

od f © 
. 11 

F F 
| e 

9 4 WW 

, 1 
q F 

** 

i 

4 ' 

z 'S i 

RF af 

.* T6 7 4 

} 3 
A z 7 4 — * 

13 

. ö 
4 

1 

1 
1 
4 
43-8 
* 
« 8 
0 481 
2:3 
i 
HLH 
i 
my 1 
ws. 
1 L 
11 

KL 

Ts . 

4 4 

LR 
We ky 
FB 
* » '©g 

1 

1 

5 +" 

5.498 

- £* 

ö FE 

- 

N 
8 4 * 

3 

2 

1 
4 : 
Se. 

12. i 
4 5+ 
: WS 

1 
5 br: 

Lo 
bis. 
1712 

3TH 

0 

9 

* 

1145 ” 

+ I Ky 
1 

7 
$31. 

18 

1 

n 
Pa 
3 
1 

I» E 

* 4 

ES 
1143338 

* 

7 
1 
1 

. 

I * 1 
+a 

'T* 

"= 
1 
— * 

4.3 NH; 
TA. 

, "_ ar 
: 
= 
"x 0 7, 
r 

- 770 
» {8h 
1 
2 7 
= 
3 » 

N 
3 
1 
1 * 

8 * 

2 * 

_ 

1 LC" 

* 

+68 
ey 
{383 
1 
0 

"= I 
+5 

. WH 1 

1 
25 1 
—— . 
438 
* 1 4 
1 1 
1 17 
1 2 
: . 

* 

1 
a4 
6 A 
51688 
N 8 
4 
OY 
15 i" 

7 * 

— 
132 
A 
1 
WIE 
* „ 

F 'Y 1 
e 
11 
1 15 
EEG: 
ie 
* 1 
de. 

AL 7 
ST 

08 

' 2: 20 
5 EM 
i 3 

2 1 
7 
Mont! 1 
050 74 
* N. 

1 1 
2 

< r 
KY I: 

5 4 
1 
1 
i» £ 

1 
5. 1 
4 . 5 
7 4 R 
T2 
48: 

+ / 1 
Bp bf = 
. 

18 
Ne 5 
"53 Bhs 
4 5 
LY 

137 

. 
l 
1 
: 8 -H 
"BIB 

. \ 
9 " 

1 5 

N 
: 23 2 
RE Irs 
1 
1 
7 4 
5 py 
2 
* + 283 ? 
Was. | 

J F * - 36 * 
3 3 + 
+ TH 73 i 
e 3 1 
—_ 
_—_ - 4 
0 
1 ; 
.- ef 
: 3 07 1 * 
n 1 Me 
1 bo 

N 12 
T * 

' 1. 
WES + 98 
11 

ws = 2 5 
8 498 
9 . 
r 
"$I 1 
»' © 1 
1 
1 
1 
, © NEE 
285 | 401% 6 
_ l 
1 125 I” 
1 * 
1 14482 

14 3 

; * 1 
1 bg +3» 
Fx ; > 
l 
e 
1 1 . 

L RES — 
e 1 
TT... + BY 

1 5 

1 
3 Ft + 7 
4,8 23 

7,7 "a RE 
1 1 
8 7 4k F \ 

on 14 WES AE 
1® HIV 

A . * 1 
3% 1 . 
LS 14. 
2 t : 

*. 743 Ws 
Ha : 5 
N. iq: 185 
7 1 
2 pg 
e 

1 5 14 — 10 

"CIS UH 
* [= 
-” 23:8 
e 
1 * 

1 
1. 
1 

5 22 
© 36 * 
2 4 

? 
1 

138 388 

Y $324 bY 

: . 

1 — 

4 iz 
1 Wis 
+4 4 
wh 
WS 34 
14 39% 1 
TRE f 
ag * þ 
1 q 

5 

* $99 

» 1 

n 
. 
1 9 1 4 1 
inn 
* 0 
1 

1 * 

l 

ES . 1 

1 

I 1 
n 
iin : 

"S. . 

1 4 1 

* 1 — 

. 

F.. | 3 

Iv. 143::36 
43 $3 ; 
184 
$f 15 
* 
bs 
433: 1 
1 5 
* 'T; 75 ** 
2 12 4,98 
4 38 
1 4 \ 

* 1 * 

1 | 

TY * | 

T { 14 
3 4. YE 4 
1 
* * 
e 
TIF 

/ * 4 LF 

1 1 

ern 

+ * N. * 

* 1 10 

* 2 

r 

45 in * 

x 3 

n 

. * 


7 4 x 
of y 4 
Mobs, 
NI. 
5 oy 
1 7 
WEN 5 
+ BL 
by? - 1 ) 
* x 1 
1 47} 
i 
IF 
"I 8 74 
[1 4 vl l 
11 N 
1 1 * O 
"£8 1 8 
7 N. 
3 
| 
l 
? 1 
7 7 
1 1 
9 7 
1 * 
% a | 7 
1 
, 
0 e 
44. | 
e 
e 
n R's . 
TT 4 371 
N 
ö 5 
1 
1 
1 IE 
85 i . 
[1 


nm 6 © CASES IN "TRINITY TERM 
— 1 1798. be good law, do not come up to the point in diſpute: they were 4 


de conſtruction upon the ſtatutes of Set- off, which have always been 
Gn ol liberally expounded to advance the-remedy and repreſs circuity of 
3 actions. But it does not follow that, becauſe a debt againſt the real 
party to the action may'be ſet off, therefore the declarations of the 
plaintiff on record ſhall not be received in evidence. In thoſe caſes 
alſo the truſt appeared on the face of the record, ſo that there could 
be no ſurpriſe on the defendant ; but here the defendant has no 
notice but that he is ſued by the real party, and conſequently pre- 
pares his defence accordingly. If this evidence were not admitted 
the principal might always obtain an advantage over a defendant 
who dealt with his agent, by bringing his action in the name of 
the latter to prevent his being a witneſs for the defendant, while 
the defendant would be precluded from giving the declarations of 
the agent in evidence againſt the principal. The agent then would 
be plaintiff ſo far as operated to the diſadvantage of the defendant, 
and a ſtranger to the ſuit where it would operate to the defendants 
advantage that he ſhould be plaintiff. In a caſe before Lord 
Mansfield (a) an action was brought in the name of a nominal 
plaintiff by perſons beneficially intereſted for whom he was a truſ- 
tee. At the trial the defendant produced a releaſe from the plaintiff 
which Lord Mansfield held concluſive ; but ſaid that the Court of 
Chancery upon application would make the truſtee pay the princi- 
pal debt, if well founded, and the coſts of the ſuit. Beſides, this 
was evidence on another ground ; for the plaintiffs as agents were 
entruſted with the ordering and conduct of theſe goods as to the 
manner of their being ſhipped ; and if the defendant followed their 
directions the principal muſt be bound by their acts: and what 
can be ſtronger evidence that the -orders which they gave were 
implicitly complied with than their own acknowledgment in writ- 
ing to that effect? It is not pretended that the letter is not evidence 
to ſome purpoſe, and if admitted in evidence at all, its whole con- 
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' rents muſt be received. 
Lord Kenyon Ch. J. This was an action vroaght by Bayer: 
man and Co. againſt the defendant Radenius; and in the courſe 
of the trial an admiſſion by the plaintiffs themſelves was proved 
that there was no colour for the action, which admiſſion was 
not fraudulently obtained from them but was the opinion that 
the plaintiffs really entertained on the merits of the eaſe. And 


_ (a) This was cited by Mr. Ertine from his recollection of the caſe. 
6 the 
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the caſe againſt the plaintiffs who made the admiſſion. It was 
ſaid by a very learned Judge, Lord Macclesfield, towards the be- 
ginning of this century that the moſt effectual way of removing 
land marks would be by innovating on the rules of evidence; 5 and 


have practiſed both in courts of law and equity; and if it had 
fallen to my lot to form a ſyſtem of Juriſprudence, whether or not 
I ſhould have thought it adviſable to eſtabliſh two different 
courts with different Juriſdictions, and governed by different 
rules, it is not neceſſary to ſay. But, influenced as I am by 
certain prejudices that have become inveterate with thoſe who 


courts proceeding by different rules a certain combined ſyſtem of 
juriſprudence has been framed moſt beneficial to the people of 
this country, and which I hope I may be indulged in ſuppoſing 
has never yet been equalled in any other country on earth, Our 


have other rules, by which they ſometimes ſuperſede thoſe legal 
rules, and in ſo doing they act moſt beneficially for the ſubject. 
We all know that, if the courts of law were to take into their 


many bad conſequences would enſue. 
ſingle inſtance of legacies being left to women who may have 
married inadvertently: : if a court of law could entertain an action 
for a legacy, the huſband would recover. it, and the wife might 
be left deſtitute: but if it be neceſſary in ſuch a caſe to go 
into equity, that court will not ſuffer the huſband alone to reap 
the fruits of the legacy given to the wife; for one of its rules is that 
he who aſks. equity muſt do equity, and in ſuch a caſe they will 
compel the huſband to make a proviſion for the wife before they 
will ſuffer him to get the money. I exemplify the propriety of 
keeping the juriſdictions and rules of the different courts diſtinct 
by one out of a multitude of caſes that might be adduced. If the 
parties in this caſe had gone into equity, and that court had di- 
rected an iſſue to be tried, they might have modified it in any 
way they thought proper. One of the rules of a court of equity 


but when the point is doubtful, they ſend it to be tried at law, 


directing that the anſwer of the party ſhall be read on the trial; 
Vor. VII. e ſo 


che only queſtion now is whether or not chat ought to conelude 


ſo I ſay. I have been in this profeſſion more than 40 years, and 


comply with the ſyſtems they found eſtabliſhed, I find that in theſe . 


courts of law only conſider legal rights: : our courts of equity 


conſideration all the juriſdiction belonging to courts of equity, | 
I mention only the 


is that they cannot decree againſt the oath of the party himſelf on 
the evidence of one witneſs alone without other circumſtances : 
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| CASES IN TRINITY: TERM. 


ſo a may order that a party ſhall not ſet up a legal term on 
the trial, or that the plaintiff himſelf ſhall be examined; and 
when the iſſue comes from a court of equity with any of | theſe 
directions the courts of law comply with the terms on which it is 
ſo directed to be tried. By theſe means the ends of juſtice: are 
attained, without making any of the ſtubborn rules of law ſtoop 
to what is ſuppoſed to be the ſubſtantial juſtice of each particular 
caſe; and it is wiſer ſo to act than to leave it to the judges of 
the law to relax from thoſe certain and eſtabliſhed rules by which 
they are ſworn to decide. If the queſtion that has been made 
in this caſe had ariſen before Sir M. Hale, or Lords Holt or Hard. 
coicte, I believe it never would have occurred to them ſitting in 
a court of law that they could have gone out of the record and 
conſidered third perſons as parties in the cauſe. Here it has been 
contended that Bauerman and Co. are to be laid out of the cafe 
entirely, and we are delired to ſubſtitute Van Dyck and Co. as 
plaintiffs in their room: but if they may be taken to be off the 
record, then they may be witneſſes, and yet it is not pretended that 
they could have been examined; the argument therefore, chat 
aſſerts that they may be taken from off the record, not holding 
good to all purpoſes, fails entirely. I cannot conceive on what 
ground it can be ſaid that Bauerman and Co. may be conſidered 
not as the parties in the cauſe for the purpoſe of rejecting their 
admiſſions, and yet as the parties in the cauſe for the purpoſe of 
preventing their being examined as witneſſes. I take it to be an 
incontrovertible rule that the admiſſion made by a plaintiff on the 
record is admiſfible evidence and on the trial of this cauſe there 
was proof of an admiſſion by the plaintiffs that they had no 
ground upon which to ſupport the action. With regard to the 
caſe of Biggs v. Laurence, which was cited to ſhew that an ac- 
knowledgment made by the defendant's agent was evidence 
againſt the principal, it 1s ſufficient to ſay that that was not the 
point on which the caſe was argued or determined in this court. 
It is my with and my comfort to ſtand ſuper antiquas vias: L 
cannot legiſlate, but by my induſtry I can diſcover what our pre- 
deceſſors have done, and I will ſervilely tread in their footſteps. 
I am therefore clearly of opinion on principles of law that the 
plaintiffs cannot recover in this action, and that we cannot in this 
_ caſe aſſume the juriſdiction of a court of equity in order to over- 
rule the rigid rules of law, 
A$HHURST J. It was competent to Van Dyck and Co. to have | 
made themſelves parties to the record, inſtead of which they have 


choſen 
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choſen to ſue in the names of Bauerman and Co., by which they 
have made the latter the real plaintiffs in a court of law, and are 
bound by their acts and by the acts of other perſons done by the 
orders of Bauerman and Co. Here it is admitted that if the 


letter in queſtion were to be read as againſt Bauerman and Co. 
conſidering them as the plaintiffs, it afforded ſufficient ground to 


convince a jury that the plaintiffs ought not to recover: but it is 


argued that, though the letter be admiſſible in evidence, as it ap- 


pears by the latter part of it that Bauerman and Co. were acting 
only as agents for Van Dyck and Co. the admiffion made by the 


former ought not to prejudice the latter. But that argument can- 


not be ſupported. When A. appoints B. his agent, he is bound by 
every act and order of his done within the ſeope of his authority. 
Here it appears by the letter that Bauerman and Co. were preſent 


when the fhip was loading and approved of the mode in which it 


> was effected: then if the loſs happened in conſequence of the direc- 
tions given by Bauerman and Co., Van Dyck and Co. muſt be 
bound by it as much as if the orders had been given by them- 


{ſelves 
Gros? J. Van yl FO Co. might either ave ſued in thats 


own names as the conſignees, or in the names of the preſent plain- 
tiffs the conſignors of the goods. They have choſen to bring the 


action in the names of the latter, whom therefore we muſt con- 


ſider as the plaintiffs 3 in the cauſe. As long as Bauerman and Co. 
are plaintiffs on the record, they muſt be taken to be ſo in all the 
conſequences. Here it appeared by their own acknowledgment that 


there was no foundation for the action, and that acknowledgment 


muſt in this action conclude Van Dyck and. Co. 


LAWRENCE J. The ground, on which it muſt be contended 


that the admiſſion made by a mere truſtee is not evidence, is that 


he has no intereſt in the ſubject, and may therefore be induced 
to admit what is not true. But in this caſe Van Dyci and Co. are 
in this difficulty ; the preſent plaintiffs either have or have not an 


intereſt; but it muſt be conſidered that they have an intereſt in 
order to ſupport the action, and if they have, an admiſſion made 


by them that they have no cauſe. of action is admiſſible evidence. 


I have looked into the books to ſee if I could find any caſe in * 
which it was holden that the admiſſion of a plaintiff on the re 
cord was not evidence, but have found none. There is a caſe i | > Kats 


Salkeld (a), where Lord Holt ſaid that if the plaintiff in ejectment, 


4 0 aa. #4 * 8 
«as x 5 : * * 


3 5 (a) Vid Anonymous, Gall, 260. a 225 
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| 1798, who is conſidered only as a truſtee for the leſſor, releaſed the 
_ — ation, he might be committed for a contempt of the court, but he 
= BaverRMan _ Ls 55 3 l 
3 again: did not ſay that the releaſe would not defeat the action; this 
1Þ RADENIUS, 
1H therefore appears to be the moſt that a court of law can do in 
4 caſes of this kind (a). „ ei 
4 Rule diſcharged (6) 
{18 (a) See Payne v. Rogers, Dougl. 407. | the ſaid laſt-mentioned indenture and before 
i 4 where the tenant, a nominal plaintiff, having | the releaſe and the plaintiff's original writ 
| 114 given a releaſe to the deſendant, the Court | yi, Michaelmas 1787, 1121. 104. became 
. ordered it to be given up on an e in arrear, which the defendant refuſed to 
1 by che landlord. pay; whereupon Jobnſon in the plaintif,? 
1 (3) C RAIB and Wife againſt D” arrn, ek names ſued him for . (7 obu/on s) benefit; 
„ Bart, Tec 26 do. v- that the defendant having notice of the pre- 
* Wl A miſes fraudulently obtained the releaſe 
17 d dated 10th of 6 | 
= Debt on a bond dated 1oth o June 177 whereby the ſame is void. Rejoinder, that 
. 5 from the defendant to M. Bartlett, ſpinſter, the bond was aſſigned to Mawley in truſt for 
Ml now the wife of the plaintiff V. Craib, in the plaintiffs, and not for his own benefit, 
5k 300 J. Plea non eſt factum, and ifſue thereon. | and that Mawlty without the plaintiffs 
1:1 Afterwards there was a plea puis darrein | knowledge fraudulently aſſigned it to John- 
| a continuance of a releaſe of the action dated fon ; with a traverſe that the defendant fray. 
2 5 the zoth of 7 dared 1788. The replication dulently obtained the releaſe. The ſur- 
7 ſtated the condition of the bond, which war rejoinder took iſſue on the traverſe. And 
1 for the quarterly payment of an annuity of there a verdi& for the defendant on 
i 50 J., and that after the EE - 105 both the ines. The defendant at the trial 
[0 and the intermarriage of the plaintiffs, but gave in evidence before Lord Loughborough 
3 before the releaſe, viz. zoth Oæober 1784, at Guildhall an affidavit of V. Craib. the 
1 by indenture the plaintiffs 7 conſideration plaintiff on the record, ſworn by him after 
#4 of zoo J. aſſigned the E and bond to | he had aſſigned the bond, in which were 
1 J. Maaoley, and empowered Un 1 ſue for ſtated the facts relied on by the defendant; 
14 it in their names, and the plaintiffs cove- | on which the plaintiffs* counſel tendered a 
| nanted not to receive or releaſe it without | pill of exceptions to the admiſſibility of the 
1 Mawwley's conſent, or a rule or decree in a | evidence, which came on and was to have 
bl. court of law or equity; that after the making | been argued this day: but % Court ſaid it 
ö . of the ſaid indenture and before the releaſe | was too clear to be argued; and that there 
F ; viz. gth June 1785 Mawley in conſideration | could be no queſtion but that any thing ſaid 
15 of 320 I. aſſigned to Thomas John/on ; that | or ſworn by the plaintiffs on the record muſt 
(#1 the defendant afterwards bad notice of the be evidence for the defendant. 
1 ſaid indentures; that after the making of ; \ 
10 Saturday, TrxxrI agoinf Cas Ex. 
1 June gth, 
oF There need Nor moved to diſcharge the defendant out -of cuſtody, he 
ol ot be an 
45 - — "INE having complied with the requiſites to entitle him to receive 
. ſo 
„ bote for ne the benefit of the Lords' act, and the plaintiff having given him 
4 _ = note for the weekly payment of 35. 0d. on a 64. (a) 1 
at debtor under only, inſtead of an 8 4. (0) ſtamp. * 
| the Lords' 
: a (a) Vid. Pitman v. Hagues, 3 30. is poles on promiſory notes not payable 
14 (5) By ſtat. 37 Geo. 3. c. 90. J. 1. a duty | on demand, where the ſum thereby made 
0 of 2 d. in addition to the former duty of 64. payable amounts to 403. &c. 
4 5 Lord 
l g 4 


IN THE THIRTY-BIGHTH YEAROF GEORGE II. 
Lord KEnToWOh: J. faid that the Cburt had had an oppor- 
ws of cotiferring with the other Judges bn this ſubject, A 


ſimilar queſtion Having ariſen in the laſt term (a), and that they p 


were all of — that no 0 Ai whatever BH neceſſary on notes 
of this Liad. eee | 


* w A 5 , + | * 1 7 1 1 % * * f 4 7 . : 1 : 
. eee Rue rerulc 
| ; : Y , 
E A ; 0 [ 4 a 95 5 ” 1 N * 
* ' . k K 1 . % \ * hb F : - . 1 * F * 4 : - . 
: 7 4 $7 , 


(a) In the caſe of Lewen v. Parrott. 


7 1 ; , . = N 2 J 


Kays one bee 2 Dent w, 


Tu: plaintiff, an attorney of this court, having while he was 

a priſoner in the Fleet ſued the defendant by attachment of 
privilege, the defendant obtained a rule calling on the. plaintiff to 
ſhew cauſe why the proceedings ſhould not be ſet aſide for irre- 
gularity, on the ſtat. I2 Geo, & . 13, Jeg. which enaQts © that 
no attorney who, ſhall be a priſoner i in any gaol or priſon or within 
the limits rules or liberties of any gaol or priſon ſhall, during his 
confinement i in any gaol or priſqn &c in his own name or in the 
name of any other attorney ſue out any writ or proceſs or com- 
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Saturday, 
June gh. 


An attorney 


when in pri- 


ſon may ſue 
by attach- 
ment of pri- 
vilege for a 
debt of his 
own, not- 
withſtanding 
the ſtat. 

12 Geo. 2. 


c. 13. 9. 


mence or proſecute any action or ſuit in any courts of law or 


equity, and that all proceedings 1 in ſuch actions or ſuits thall be 
void and of none effect. But, after, cauſe ſhewn, 


The Court were clearly of opinion that the ſtatute did not ex- 


tend to caſes where the attorney (plaintiff) was ſuing for a debt 


due to 5 but that it was paſſed for the purpoſe wn r 


ing an Ec ſuing for other prom. And they | 

5 Piiarge the rule. 
Lama in ſupport of the ral. ie once 
Wer and Reader againſt it. we] tat non 


i 


The Ke | againſt "The. 1 « ho 


SINGHAM. 


— 


H quarter ſeſſions confirmed an order of two. juſtices, by 
which the pauper N. Curtis his wife and five. children were 


removed from Ingolagſtborpe to Derſingbam, ſubject to the opi- 
nion of this. Court on the following caſe. 


«K Robert Gs the pauper in June 1795 went to reſide at 
Derſingbam in a houſe which with half an acre of land and the 
going of two head of cattle on Degſingbam Common he bi red of 


Vol. VII. WY one 


MWedueſday, 
June 13 ih. 


A right of 
common in 
groſs is a te- 


nement with- 


in the ſtat, 
13 and 14 
Car. 2 — A 
perſon rent - 
ing ſuch a 
common of 
the annual 
value of 101. 
thereby gains 
a ſettlement, 
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1798. 


The Kino 


- againſt 
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CASES IN TRINITY TERM. 


one - at the rent of 6/. till the Michaelmas 8 He 
continued to occupy the ſaid houſe land and common rights till 
the ſucceeding Michaelmas (viz.) Michaelmas 1796 at a rent of 
81. a-year. About the time he went to Der/ingham (viz.) June 
1795 he hired of one Smith the going of three other head of 
cattle upon the ſame common till the Candlemas following at the 
rent of 11. 115. 69. and of one Chadwick the going of one other 
head of cattle on the ſaid common for the ſame period at the rent 
of 105. 64, The common rights in queſtion were rights of 
common in proſs (a). | The 8/. paid to Pretty for the houſe and 
land &c. with the two guineas paid to Smith and Chadwick for 
the common rights, which the pauper enjoyed from Midfimmer | 
1795 to Candlemas 1796, made his rent that year 10 J. 25.“ 
Mingay and Hulton, in ſupport of the order of ſeſſions, relied 
on the caſe of R. v. Whixley (b), where it was holden that a cattle- 


gate was a tenement within the ſtat. 13 and 14 Car. 2., to ſhew 


that a common in groſs is equally a tenement within the meaning | 


of that act of parliament; and conſequently that the pauper in 


this caſe gained a ſettlement in the pariſh of Derfi ngham, where 
he occupied a houſe and land which with the oſs * common 


were of the annual value of 101. 


Erftine and Topping, contra, admitted that if the pauper were 


to be conſidered as renting the rights of common he had thereby 
gained a ſettlement in Der/ingham, but argued that it appeared on 
the caſe that he had not the right of common itſelf but oe a 
partial licenſe to uſe it in a particular way. 


Lord Kenyon Ch. J. When the caſe was firſt ſent Hike it 
did not appear what kind of a common this was: but 1 it is ſtated 


in the amended caſe that the rights of common were rights of 
common in groſs; and that puts an end to the queſtion, A 


common in groſs is a matter of tenure; Lord Coke ſays that a 


præcipe will lie for it. And there ! is no doubt but that the pauper 


rented theſe rights of common. | 
Per Curiam, ' Order of _ ak 


| (a) A former caſe had been ſlated ; but before to be reſtated; and 2 preſent was 
this Court, conceiving it to be defective in | the amended caſe. 9 

not ſaying what kind of common this was, (5) Ante, 1 vol. 137. 

directed the caſe to be ſent back to the | ; 


IN THE THIRTY-EIGHTH YEAR OF GEORGE Ill, 653 


N | 1798. 5 
| JT: WILLIAM GALLILE otherwiſe GaLLEky, Sate. 


une 13th, 


* 


Hua on a former day obtained a rule calling upon che com- The fat. 6 
mander of his Majeſty's ſhip Zealand to ſhew cauſe why a f "og . 
writ of habeas corpus ſhould not iſſue, directing him to bring up 9 2 


the body of W. Gallile, an impreſſed ſeaman, - collier to no 


minate two 
This was obtained upon the affidavit of the maſter of a collier ſeamen free 


of 331 tons burthen belonging to North Shields, ſtating that he impreſſed is 
had two months before appointed Gallile to be carpenter on board 5 — 
the veſſel, in which capacity he had continued there till he was 
impreſſed in the river Thames where the veſſel then was; that 

Gallile and one T. B. chief mate were the only two perſons duly 

nominated by him (the maſter) for protections from the impreſs b 
by virtue of the 6 and 7 W. 3. c. 18. J 19. ; and that Gallile had . mn 
not entered into his Myeſty's ſervice, or received wy mount ” = 
money. 
The caſe Ex parte Drydon (a) was at the ſame time referred to 
as deciding that the ſtatute of William was ſtill in force. And it 
was obſerved that the act lately paſſed in the preſent ſeſſion of 
parliament for ſuſpending protections under former acts of par- 
liament does not enumerate the act of the 6 and 7 W. 3. but 
only ſuſpends the exemptions granted by the 2 and 3 Ann. c. G. 
J. 20. and all ſubſequent ads of the like nature. 
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Perceval now ſhewed cauſe; contending 1ft, That ths: 20 of 
| the 6 and 7 N. 3. c. 18. f. 19. was not now in force; and that 
the caſe Ex parte Drydon proceeded upon a miſtake. 2dly, That 
if that ſtatute were in force, yet this caſe was not brought within 
it. Upon the firſt point he chiefly relied upon the ſame argu- 
ment, as had been urged on the part of the Crown in  Drydon's 
caſe, namely, that the exemption granted by that ad was tempo- 
rary and is now expired; and that reference was thereby made 
to a certificate required by a former act the 5 W. and M. c. 20. 
as the criterion by which the number of perſons to be exempted 
was to be aſcertained, which laſt- mentioned act being expired 
the certificate could not now be obtained, and conſequently the 
exemption which was to depend upon the production of the certi- 
ficate muſt be at an end alſo. As to the two acts referred to by 
Lord Kenyon in giving his judgment in Drydon's caſe, as in- 


(a) Ante, 8 47. 
9 Þ dicating 


. \ - - 
- N — — . 
* * 3 
— 4 « 3 —_— <a % a> A. 
* 5 Ln _- * 2 Sa f 
<5 95 RE 2 Sy >». WP py Ro Wes 
* F - eds. Tas. os: 6 bas __ 
MR 2 6 OE : * 
c = - * g- -* r 


— 
ö 


= A 5 2 = f 4 BE! — St. 4H 43-3 2 = : med 


— 
— ne 


— 
Gn. 


| 
} : 
FE; 
1 8 
ad, 
D 
' 3 
4. 'S 
C _ 
44 
' 
' 
+ = 1 
70 1 
5 * , 
7 3 ! 
ly 1 
. 
oY 
be - 
i 

"© on 

1 Y 1 
; 13 

=: 
2 1 
+4 1 
* - 

. 
22 * 
5: bs 
N 
#148] * 

£4 
1 9 
4 A 
7 
9 
12 N 
GS —_= 
4 1 
33 
1 
2 
5 
5 | 8 
n 
8 LS: 
* 
P 
* 
£ 
n 
1 '% 
n 

Yi. m_ 
* 3 
1 

. Rl 

* 8 4 1 

193 
Fg 7 
. 
. k 

„ 

n 

15 

r 
r 
1 ot 
1 
1 iv 
1 
- 57 
Eo 
LY ky | 

- SS: 
** 4 
* 
7 

7 
i. 
2 

Et 
7 * 

1 

£7 'y. MW 
» 14S; 
FAY is 
4 
8 2 
1 5d 

725 

WE 8 
. 
Or 

11 
r 

PM + 
& 

$4 „ 
1 
W. * 
18 
N. 
or? 
„ 4 
&-.* {6 

f 1 

U 
8 

1 
4&7 
. 
1 
1 
19 
8 
1 

a 
PV} ih 

J ph * 
W 

„ 
"Ay 
195 

1 

a 1 
$ if 

0 
A 
5 95 
n 
i 
1 
. 
« 8 
: tn 

/ 

£ a 
* 

1 

1 

. 

by: 
1 
11 \ 
[1.4.07 
* 

19 
7 . 

n WE | 
* 
4 
CH 

* 

8 Wy 
Vl 
729 

NW 
9 * 
18 x is 

A.) 

N 
N 

14 
. 

Vi 

> we I 
* 

: _— 

. 
1 
5 
* 
#1 

1 
3 

N eo 
2% 

Wr 
4 
3 


ꝑ—— — ͥ ꝗ „P —äũ ĩ (l 
—— - 
2 bp — 
— — _— 


—— * 


— — - - 0 * 
— apt. 2 x - N 
x — — =_—— 22 — = 2 
3 — - 3 = — — — 
3 — 


— 
2 = 2 
— — 


— 5 
5 2 


Ex parte 
nne 


verbatim t 


at ee ES IN TRINDTY/WERM/777 


dicating the opinion of the legiſlature that the 6 and 7 V. 3+ 
c. 18. / 19. was till in force, the firſt of thoſe the 11 and 12 W. 3. 
c. 13. % 81 did indeed refer to the & and TW. 3 as an act in 
part exiſting; but that may be ſatisfied by the 28th ſection of 
that act, which introduced ſome regulations concerning bike 
hackney-coaches and other matters, at that time in force. | And 
as to the other ſtatute, the 2 and 3 Ann. c. 6., there is ſome am- 


biguity in the expreſſion, which does not neceſſarily lead to the 
| concluſion that the legiſlature conſidered the 6 and 7 W. 3. as a 


ſubſiſting act, in allowing one able ſeaman in the coal trade for 
every 100 tons burthen of the veſſel to be protected from the 


3 


impreſs © beſides the maſter, maſter's mate, and carpenter ” for 


thoſe words as well imply a ſubſtantive and original exemption 


of thoſe men as a reference to a prior exemption exiſting. Beſides, 


it is remarkable that three particular perfons are named as N 


empted in the ſtatute of Anne, whereas by the 6 and 7 . 3. only 
two were ſo ſpecifically exempted, And further, the 6 and 7 


W. 3. annexes the penalty of 10 J. and incapacity to ſerve his Ma- 


Jeſty on board any ſhip of war on any officer impreſſing the two 


perſons protected by that act; whereas the ſtatute of Anne only 


infficts the penalty of 10. on ſuch offender, without the addition 
of incapacity ; a difference which cannot be accounted for other- 
wiſe than by the Legiſlature having conſidered the former at as 
expired; for otherwiſe they would not have ſuffered that part 
of the aniſhment to continue. In addition to this the 19 Geo. 3. 
c. 75. Wich was not cited on the former occaſion, and is nearly 
ſame as the act of the preſent ſeſſions, takes no no- 
tice of the d 7 V. z. c. 18. as a ſubſiſting law any more 
than the preſent. 2dly, The party applying has not obtained fuck 


a certificate of his nomination as is W 100 the 6 and 7 . 3 3 


ſuppoſing it to be a ſubſiſting law. = 
Hovell in ſupport of the application, on the firſt point, relied 


principally on the caſe Ex parte Drydon as being in point. And 


he obſerved as to the act of the 5 W. and M. being expired, by 
virtue of which the certificate required by the 6 and 7 M. z. could 
no longer be obtained, it was no reaſon why the ſtatute referring 


to it ſhould be conſidered as expired; for the certificate was 


merely for the purpoſe of aſcertaining that the duty had been 
paid, and when that ceaſed there was no longer any occaſion for 
it. If the Legiſlature had intended to confine the exemption to the 
duration of the then war, it would have been ſo expreſſed as in 

4 other 
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other parts of the act; and the difference of the wording ſhewed 

the difference of the intent: but it was reaſonable to continue | 
the exemption afterwards becauſe the burthen ſtill continued. akte 
2dly, The act of the 6 and 7 W. 3. does not point out any parti- 
cular mode of nomination by the maſter: it is therefore enough . 

that the affidavit ſtates that the maſter had duly nominated this 

perſon to be protected from the impreſs. 


Lord Kenyon Ch. J. The great queſtion is eder or not 
the ſtat. 6 and 7 W. 3. c. 18. / 19. were or were not a temporary 
law. © For the encouraging of all ſuch ſhips or veſſels as ſhould 
be employed in bringing coals at more reaſonable rates than during 
the war they had been, it was thereby enacted that there ſhould be 
allowed yearly free from impreſſing to every maſter of any ſhip 
or veſſel employed in the coal trade two able ſeamen, ſuch as the 
maſter ſhould nominate, for every ſhip or veſſel under 100 tons, 
and one for every 50 tons for every ſhip or veſſel of 100 tons and 
upwards burthen, according to the meaſurement which ſuch a hip or 
veſſel ſhould appear to be of by a certificate which ſhould be produced 
from the Cuſtom-bouſe of what number of tons ſuch a ſhip or veſſel 
had paid for by an act for laying a duty on tonnage of ſhipping 
&c.” Such a certificate therefore is neceſſary in order to aſcertain 
the number of men that the maſter is entitled to nominate. But 
the act of parliament laying the tonnage, according to the mea- 
ſurement of which the certificate is to be obtained, was only to 
continue in force for four years; and though it was afterwards re- 
newed, it is now certainly expired. Then there is no act of par- 
liament now ſubſiſting to enable the party to procure the certificate 
required by the ſtat. 6 and 7 M. z.; and conſequently the nine- 
teenth ſection of that act was temporary, as indeed were the 
other adjoining clauſes in that act. If the law regulating the 
protections is to be governed by another law which was only tem- 
porary and no longer exiſts, it mult alſo be a temporary law it- 
{clf. It is alſo to be obſerved that conſiderable penalties attach on 
thoſe who preſs men in violation of the certificate; and yet there 
is no means of obtaining the certificate. This therefore is a dif- 
ficulty that I cannot get over. | 
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ASHHURST J. of the ſame opinion. 


GRosE J. When the ſtat. 6 and 7 W. 3. was paſſed, there was 
a ſpecific mode of nominating thoſe ſeamen who ſhould be pro- 


tected from being impreſſed : but it is not pretended that that 


Vor. VII. --$K mode 
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CASES IN TRINITY. TERM 


mode has been adopted in this caſe. Then the conſequence is, 
either that that law has not been complied with in this inſtance, 


or that the law is expired there being no mode by which the num- 
ber of men to be protected can be aſcertained. And in either caſe 


the party applying is not entitled to be diſcharged. But it ſeems 


to me that, as the maſter cannot now grant his protection i in the 


Friday, 


June 15th, | 


The leſlee of 


a coal-mine 
covenanted 
to pay a 
moiety of all 
ſuch ſums of 
money as the 
coals there 
Taiſed ſhould 


way required by the ſtatute, the ſtat. of Milliam was only a tempo» 


rary act. 


LAWRENCE J. The reaſon of requiring the certificati was 
to regulate the number of men to whom the maſter was to grant 


his protection; for unleſs ſome regulation of that kind were made, 
be might have nominated as many ſeamen as he pleaſed. But 


as the certificate can no longer be obtained, neither can the pro- 


tection which depends * it. 
Rule ichn (a). 


ta) There was a ſimilar motion on behalf of one Dod; and in chat caſe alſo the rule 
was a he 


GERRARD 1 CLirTON J in Error, 


"PT u1s was an action of covenant brought i in the court of Com- 
mon Pleas. The declaration ſtated that by an indenture, 

dated zoth September 1781, by which . Clifton, under whom 

the plaintiff below claims, demiſed to Gerrard and E. Walmeſly 


certain quarries of cannel under certain cloſes of land, with liberty 


fell For at the to enter the ſaid cloſes to ſink pits and to bore dig take and carry 


it's mouth : 
held that he 
was not li- 
able to pay 
any part of 
the money 
produced by 
the ſale of 
the coals 
elſewhere. 


away all or any part of the cannel that might be found or got 
underneath, and to do any other a& for the better getting raiſing 
and vending the ſaid cannel, and to uſe or make ſuch ways or 
roads as they ſhould think proper and convenient for the carting 
and leading of ſuch cannel i into any common highway &c. for the 


better diſpoſing and vending of the ſame, and alſo liberty to lay 


place and ſet up the ſaid cannel ſo to be gotten upon any part of the 
ſame premiſes and there to ſell and diſpoſe of the ſame, habendum 
for 21 years, at and under the yearly rent of 1507., and alſo the 
further ſum of 15. 9 d. for every ſcore baſkets of cannel over and 
above 41150 baſkets, each baſket not exceeding 132 lb. weight, 
* and alſo one-half part or ſhare of all ſuch ſums of money as all 
or any part of the cannel to be poten by virtue. of the ſaid inden- 
| 'Y ture 
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ture ſhould ell for at the pit mouth over and above 4 d. the baſket ; 


and alſo the further ſum of 40. per acre for land ufed for roads” 
&c.; payable half-yearly. Then followed a proviſo that if the 


leflees ſhould not get the quantity of 41150 baſkets in any one 


year of the term and ſhould pay the yearly and other rents therein 


reſerved, it ſhould be lawful for the leſſees in any ſubſequent year 


of the term to get and raiſe an additional quantity of cannel over 
and above the annual quantity of 41150 to make good ſuch de- 
ficiency without paying any rent for the ſame, except the addi- 
tional rent that might become due and payable for ſuch part of the 
cannel as ſhould or might 'be fold at the pit's mouth over and above 


4.4. the baſket.” The leaſe then contained covenants on the part 


of the leſſees (inter alia) for payment of the rents; that they would 
from time to time -give and deliver to the leflor, when required, 


« a full juſt true and particular account of all the cannel which 
ſhould be raiſed and gotten by virtue of the liberties and privileges 


thereby granted, and of the price and prices at which the ſame 


and every part ſhould be fold at the pit or 5 42 ane of which 5 


the ſame ſhould be gotten and raiſed; and that it ſhould be law- 
ful for the leſſor or his agent © to ſee and take an account of the 
quantities of cannel from time to time got at the ſaid cannel works 


or any of them, and of the price and prices at which the ſame 
and every part thereof ſhould be fold at the pit,” and to take 
copies of books &c. The breach aſſigned was that the leſſees had 
between the 1ſt of January 1792 and the 29th of September 1 794 


gotten raiſed and drawn out at the pit mouth upon the ſaid pre- 
miſes 100,000 baſkets of .cannel and ſold the ſame at other places 
than at the pit mouth for divers ſums of money, and which might 
and would have fold at the pit mouth for more than 4.9. the baſ- 
ket, to wit, for 15. the baſket, one-half part or ſhare of which 
ſaid ſeveral ſums of money that the ſaid cannel might and would 
have ſold for at the pit mouth over and above 4.4. the baſket 
amounted to 133 31. 69. 8 4. but that the leſſees h had not paid the 
laid ſum &c. | 


\ To this declaration there was a Wen! demurrer. Before judg- 
ment was given in the Common Pleas, one of the defendants 
(Walmeſly) died; her death was ſuggeſted on the record; and 


then judgment was given for the plaintiff (a), to reverſe. which 


Judgment a writ of error was brought. 


4 But there was a difference of opinion on the Bench in that Court. 


Thie 


1798. 
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 GrerranD 
_ againſt 


CLIFTON; 
in Error. 
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i 1798, This caſe was argued in the laſt term by Lambe for the oi 
Rata in error and Yates for the defendant, and again this day by Hey- 
W I wood Serj eant for the former and Adair Serjeant for the latter. | 
1 een . The:only queſtion was whether it was the intention of the par- 
. ties to this leaſe that the leſſees ſhould only pay the additional rent 
{| | of one-half part of ſuch ſums above 4 d. the baſket as the cannel 
| pi goiten and fold at the pit mouth, or as all the cannel raiſed there but 
# carried and fold elſewhere, ſhould fell for. A cafe aroſe on this 
[ leaſe in E. 34 Geo. 3. (Ante, 5 vol. 564-,) where the ſame queſtion 
1 was agitated, except that in that caſe the leſſees pleaded that they 
[Hl had not broken the covenant, and on the trial one queſtion was 
V whether or not the evidence ſupported the plaintiff's declaration. 
1 A ſpecial caſe was reſerved, and after argument this Court gave 
Hl judgment for the defendant, thinking that the leſſees were only 
bl liable for the additional rent reſpeQing the coal gotten and ie at 
1 the pit mouth. 8 ; 

v Lord KeNnyon Ch. J. The reſpect which I owe to the opinions 
given in the court of Common Pleas in this caſe leads me to ſup- 
poſe that there are ſome difficulties in it, which have eluded my 
ſearch though I have read it over and over again. In the coutſe 
of the argument ſome cafes have been alluded to: but decided 
caſes are never brought forward with effect unleſs they eſtabliſh 
certain principles. "Thoſe caſes were cited to eſtabliſh a point that 
wants no authority to ſupport it, namely, that when a court of law 
is called upon to conſtrue the agreement of the parties, it is their 
duty to diſcover the intention of the parties and to give effect to 

it if by law they can. [His Lordſhip here ſtated the material parts _ 
of the leaſe; and proceeded thus. ] It is not pretended that the 
leſſee has not paid the half part of the money that the coals ſold 
for at the pit's mouth; but the breach aſſigned is the non- payment 
by the leſſee of the half part of the money produced by the ſale 
of coals elſewhere but which might have been ſold at the pit's 
1 mouth; and the queſtion is whether under this reddendum the 
"8 leſſee is liable for coals not fold at the pit's mouth. When this 
1 queſtion came before us on a former occaſion, it appeared to me 
1 that, as the leſſee had ſtipulated to pay for the coals ſold at the pit's 
{i mouth in contradiſtinction to thoſe not ſold there, he was not. to 
Þ pay for the latter: I ſtill continue of the fame opinion. If I were 
1 to indulge in conjecture and ſpeculation as to any ſuppoſed inten- 
4 tion of the parties not expreſſed in the deed, I ſhould have as little 
Il doubt ; but 1 diſclaim proceeding on any ſuch ground. It is ſuf- 
19 5 3 | | ficient 
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ficient: for me to ay, that. the leſſee has not entered into the coves, 


nant inſiſied upon by the, plaintiff below. the, parties have, met 
here on the conſtruction of a ſolemn inftrument in which their re- 
ſpective rights and duties are clearly preſcribed, and we cannot 
ſubſtitute any other contract in lieu, of that into which they have 
entered., Therefore I am clearly of opinion that the Judgment 
below ought to. be reverſed, 

| ASHHURST J. There is no doubt e the ouch of this Kaſs; 
and it is better to adhere to the words of the covenant; than to in- 
dulge ourſelves in conjectures as to the ſuppoſed intention of the 
parties. There ſeems alſo good reaſon. for framing this contract; 
if the leſſee were only to pay for the coals ſold at the pit's mouth, 


there was no riſk on his part, and the produce was a matter of 
ſimple calculation: but if he were to pay for thoſe ſold at a dif: 


tance, independeatly of it's being a hazardous adventure-on the 
part of the leſſee, the net profits of the ſale would be uncertain, 


on account of the great expences attending ſuch a ſale and the un- 


certainty of the market. Therefore as the words of the covenant 
are plain, and as there is no reaſon for departing from them in 


conſtruing this leaſe, I think. the daa in error is entitled to 
our judgment. Lies 


GROSE . The p plaimiiff * does 1 net e thas . is © en- 


titled to one-half of the money hat the coals were worth when 
drawn out of the pit's mouth; but he inſiſts that whether they be 


{old there or elſewhere he is entitled to half of the money for which 
they might have ſold at the pit's mouth: but the words of the 
Covenant are plain and nnambiguous, and do not afford that con- 
ſtruction. This is a leaſe of certain quarries, giving liberty to the 


leſſee to fink pits and to dig for and carry away all or any part of 


the coals found therein, and alſo to make roads for the better diſ- 


poſing of the ſame; giving liberty alſo to place the coals on the 


demiſed premiſes and there to diſpoſe of the ſame; evidently 


pointing out two modes of ſale, one on the ſpot, the other at a 


diſtance by | means of the new roads. And then follows the red- 
dendum, by the latter part of which the leſſee i is liable to pay 


alſo covenanted to deliver in from time to time an account of all 
the cannel raiſed, and of the price and prices at which the ſame 


ſhould be fold at the pit or pits, but not of the price of the coals 


Vol. VII. 1 = ſold 


 GuRRARD; 


againſt. 
CLIPTON ; 
in Ertor, 


U 


ff 


* one half of all ſuch ſums of money as all or any part of the 
cannel to be gotten _/bould {ell for at the hit s mouth.” The leſſee 
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fold elſewhere. Then what was the meaning of the parties iu 


ET) making this leaſe ? they clearly had in their contemplation twWã ,Oͥ• 
0 ee, > modes of ſale; one at a diſtance which would be attended with con- 
in Error. ſiderable expence and hazard, the other at the pit's mouth, and the 
letter part of the reddendum only applies to this ſecond mode. IH 
the parties had intended that it ſhould apply to the other mode, 
one of the other covenants on the part of the leſſee would have 
been that he ſhould give an account of all coals ſold, without con- 
fining it to the account of the coals ſold at the pit's mouth. It 
ſeems to me that thoſe words in that covenant were inſerted to 
point out the diſtinction between the coals ſold at the pit's mouth 
and thoſe ſold elſewhere. The words of this deed throughout are 
clear and poſitive; but the plaintiff below wiſhes us to alter them 
on account of a ſuppoſed intention of the parties to the con- 
trary, which does not appear. However I am ſatisfied from the 
words of this reddendum that the plaintiff below. is not entitled to 
recover, and this ene is Wc 11 e W of * 
| deed. 94 ett}. 10 a1 512 84192 
LAWRENCRE Ju The argument of the Plaintif ble 18 Fr Fs 
covenant to pay one-half part of the money produced by the ſale of 
the coals at the pit's mouth is to be conſtrued as if it were to pay 
for the coals at and after the rate for which they might have been 
ſold at the pit's mouth; and the ground of that argument is bor- 
rowed from other covenants, particularly that reſpecting the de- 
ficiency, where the words are © except the additional rent that 
might become due and payable for ſuch part of the cannel as 
ſhould or might be ſold at the pit's mouth &c.” That argument 
1 proceeds on a ſuppoſition that the word ag might” as there intro- 
. : duced i 18 only capable of one interpretation: : but the anſwer given 
to it in the argument was the true one; it means not only the 
power of ſelling but alſo the price for which the coals might 
happen to be ſold there. Without examining every particular 
Part of this deed, it ſeems to me that the intention of the parties, 
as it is to be collected from the whole inſtrutnent, 1 18 againſt the 
<opftruQtion contended for by the plaintiff below. 
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Judgment reverſed. 
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Tu. es was 4 to recover a 119980 by capture upon 


a policy of inſurance underwritten. by the defendant on the 


freight of the American ſhip, Rainbow, William Smith maſter, * and 


from .Charle ovun to London, 10 warranted American property,” and 
valued at 800 l. The premium having been returned and accepted 


on the trial at the Guildhall Sittings after Hi lary Term 1798 the 
following caſe in ſubſtance was reſerved: for the opinion of this 


Court. The plaintiff reſides at Charleflown in North America, and 
was the ſole owner of the ſhip Rainboꝛo which took in a cargo at 


Charleflown- upon freight for the voyage deſeribed in the policy. 
The ſhip ſailed upon the voyage inſured under the command of 
Captain W. Smith, a native of the iſland of Bermuda, who was 
naturaliſed in the United States of North America on the 18th Fanu- 
ary 1796; and on the 2 5th of March 1797 ſhe was captured by a 
French privateer and carried into Nantx in France, where ſhe was 


condemned and ſold for the benefit of the captors. The Rainbow 


at the time of her; firſt failing and till her capture had on board a 
proper regiſter as an American- built veſſel, a paſſport or ſea- brief 


duly certified, and the ſeveral other documents referred to in 


the ſentences of condemnation; but ſhe had no certified roll d'equi- 


page or liſt of her crew. The plaintiff offered to prove that he 
was born within the United States of North America, and had been 


domiciled there from his birth, and that the ſhip and freight were 


his ſole property: but on the other hand there was produced a re- 
cord of condemnation by the Commercial Tribunal of Mantz hav- 


queſtions of fact made to be, iſt, Whether the ſhip Rainbow and 


her cargo were neutral property ? 2d, Whether the papers and 
| Other things found on board the Rainbow ſufficiently proved the 
Property? and the queſtions of right to be, iſt, Whether 2 neutral 


oo. 4 


American ſhip fitted out with papers vouching its neutrality were 


a lawful prize for having on board bills of lading of her cargo 
which are not igned ? 2dly, Whether theſe bills of lading r not poſi- 


tively. pointing out that the merchandiſe which they contained 
were neutral property could give cauſe for confiſcation? 3dy, 
Whether a neutral American ſhip was to be declared a lawful prize 


$5 La becauſe 
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By the ſen- 
tence of a 
French court 
of Admiralty 
it appeared 
that the ſhip 
in ſured avay- 
ranted Ane- 


rica had 


without prejudice, the defendant. pleaded: the general iſſue; and 


been con- 
demned as 
enemy's pro- 
perty for 
want of hav- 
ing on board 
a role d'equi- 
page or liſt 
of the crew, 
ſuch as is re- 
quired by a 
marine ordi- 
nance of 
France, and 


adjudged by 


the court 
there to be 
requilite 
within the 
meaning of 
the treaty of 
commerce 
between 
France and 
America; 
held to be 


_ concluſive 


evidence a- 
gainſt the 

warranty of 
neutrality, 
though in 
fact the ſhip 
was Ameri- 
can. 


ing competent juriſdiction dated 12th May 1797, which ſtated the 
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becauſe. ſhe had not, on board a liſt of the crew, or becauſe that 
which ſhe produced was not ſigned by a public officer? &c. It 
then Rated that the privatcer having chaſed' the Rainbow which 
carried American colours brought her to, and on examination of 
her papers the French captain obſerved there was no liſt of the 
crew, that the manifeſt of the cargo was contrary* to the declara- 
tion made to him by the American officer, and that the bills of 
lading produced were not ſigned; for which reaſon he thought 
the American ſhip a lawful prize; eſpecially as ber deſtination 
was for London an enemy's country. He therefore brought 
her into Nantz. That Captain Smith offered to prove, rſt; That 
the ſhip Rainbow was American built and American property, eon- 
ſequently neutral; adly, That the goods on board her belonged to 
and were going on account and riſk of ſubjects of the United 
States of America, and conſequently were neutral property alſo. 
To prove the firſt point it was argued that the 25th article of the 
treaty between France and America made 6th February 1778 re. 
quired that when either of the powers ſhould be engaged in-war 
the ſhips of the other ſhould be provided with a ſea- letter or paſſ- 
port, expreſſing the property and deſtination of the ſhip, with the 
name and abode of her maſter, and that Captain Smith had con- 
formed to this law. Firſt he carried a regiſter dated 6th OHober 
1795 delivered at Charlgſtoum by the proper officers which proves 
the ſhip Rainbow American built and owned by Fohn Geyer an 
American citizen; on which regiſter there was an indorſement 
that Captain Smith after taking the uſual oath had taken the com- 
mand of the ſhip. Then he produced a paſſport or ſea- letter in 
due form from the American government dated 14th of February 
1797 for the voyage inſured. 2dly, To prove the cargo American 
and neutral, five bills of lading were produced expreſſing the real 
names of the parties &c. And annexed to the ſhip's manifeſt is a 


judicial act, proving authentically that the ſhippers of the goods . 
therein ſpecified which correſpond with the bills of lading had ap- 

peared before a Juſtice and notary of Charleſtown and ſworn before 
him that the goods they had laden in this ſhip were their property, 
and that no ſubjects of the powers then at war had either directly 
or indirectly any intereſt therein; which paper was duly legaliſed 5 
by Citizen Dupont the French conkdl and dated at Charleſtown 
2d Ventoſe in the 5th year of the Republic. On the part of 


the captors it was replied that the 2 Sth article of the treaty 
3 : OS. | 


IN THE THIRTY-EIQUTH YEAR OF GEORGE IT. 
of February 1778, required American ſhips, to baye on board 


ing on board them, and that in every port the captain ſhould 
ſhew it to the cuſtom- houſe officers and juſtices; that Captain 
Smith had not on board ſuch a liſt; eonſequently it was in con- 
travention- of the law, and as. ſuch ſubje& to confiſcation. That 
this law is confirmed by the gth article of the regulation of 26th 


July 1778 which declares all foreigu ſhips to be good prize that 


have not on board a liſt of the crew ſigned by the public officers 


of the neutral place they depart from; and ſtill further confirmed 
by the 4th article of the decree of the Executiye Directory of 12th 
Ventofe laſt, which ſays that conformably to the law of 14th Fe- 


 bruary 1793 the regulations of 2 1ſt Qfober 1744 and 26th July 
1778, concerning the manner of proving the property of neutral 


ſhips and goods, ſhall be executed according to their meaning and 
tenor; conſequently all American ſhips that haye on board a liſt 
of the crew in, due form as preſcribed by the model annexed to 
the treaty of the 6th of February 1778 ſhall be good prize, and 


the execution of which is ordered by the 25th and 27th articles 
of this lame treaty. That alſo by the gth article of the regulation 
of 1778, in order for any veſſel to be conſidered neutral, ſhe 
ſhould not have on board a commanding officer of an enemy's 
country, and Captain Smith is an Engiiſhinan born; and that the 


letter of naturalization 1 in the American States delivered to bim at 


"Charleſtown on the 18th of Fanuary 1796 was inſufficient becauſe 
annulled by the regulations of the 23d of July 1794 and the 21ſt of 


OHober 1 744, expreſsly requiring that the letters of naturalization 


ſhould have been obtained before the declaration of war, and that 
thoſe to whom they are granted ſhould have been domiciled i in the 
neutral ſtates before that period and ſhould not have returned to 


their native countries ſince the letters were obtained. But Cap- 
tain Smith did not obtain his letters of naturalization till after the 


declaration of war between the French Republic and England, no 


mention is made what time he had lived in the U nited States, and 


it appeared he had returned to England ſince he obtained his 
naturalization. In reply it was obſerved, iſt, that it was not 
cuſtomary in the United States for maſters of ſhips to have liſts of 

their crews, and that there was no public officer appointed to 


deliver them. That the only paper of the kind made uſe of Was 
one produced of an agreement between the maſter, ande crew; 
Vol. VII. 8 M N and 
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a liſt ſigned containing the names, ſurnames, places of birth r — 


| Foes abode of the perions \compaling their crews. or embark- 
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and chat it muſt have been by miſtake that che decree of the Ex- 
ecutive Directory of 1 2th Ventoſe laſt ſeemed to require of Ames 


and 27th articles of that treaty, the execution of which is pre- 


not have any retroſpective effect, and conſequently could not be 


lization it was in the form cuſtomary in America, that Captain 
Smith having fulfilled all the formalities preſeribed by the laws of 


the 22d of July 1778, fixing the manner of eſtabliſhing at ſea the 
property of neutral ſhips and goods conſidering that there was not 
on board the ſhip Rainboww ſuch a liſt of the crew as is preſeribed 
by the model annexed to the ſaid treaty ; that the captain of the 


ſuch treaty his paſſport or ſea-letter and the act of the American 
© congreſs of the 26th of July 1 790, on the back of which is an agree- 
twelve names upon it, being the crew on board ; conſidering that 
as ſuch are null; that the only authentic paper he produced is a 


their ſole property, which declaration has been received by; a 


cASES IN TRINITY / TERM 


rican ſhips a liſt of their crew in any different form, fince the 2 ch 


ſcribed, do not ſpeak of it. | Moreover this decree being of a date 
poſterior to the departure of the Rainbow from Charl:flown could 


obligatory upon Captain Smith. That as to the act of natura- 


the country and taken the requiſite oath was declared and inrolled 
a citizen of the United States. Then the tribunal paſſed ſentence 
in the following terms ; © Conſidering that the 7th article of the 
law of 13th Nivo/e in the 3d year, which abrogated that of the gth 
of May 1793, cannot be applied to Captain Smith according to the 
decree of the Executive Directory of 12th Ventoſe, and that this 
law remains in force; conſidering that ſuch decree of 12th Ven- 
toſe declares lawful prize all American ſhips not having a liſt of 
their crews conformable to what is preſcribed by the model an- 
nexed to the treaty of February 1778; ; that the ſame decree orders 
agreeably to the law of the gth of May 1793 the execution of the re- 
gulations for neutrals in time of war of the 21ſt of October 1744 and 


Rainbow has only produced conformable to the 27th article of 


ment printed in Exgliſb and ſubſcribed by only ſeven of his crew, 
and that it was not till after the examinations that there were 


the captain produced only bills of lading without ſignature, which 
manifeſt of his cargo with a declaration of the ſhippers that it is 


Juſtice and notary of Charle/lown and the ſignature of which has 
been legalized by the conſul of the French Republic reſident | 
there; conſidering that the decree of the Directory of 12th Ven- 

toſe laſt peremptorily declares American (hips which {ball not have 


on board liſts of their crews lawful prizes, and declares them at 
3 21 


1 


IN THE THIRTY-EIGHTH YEAR, OF GEORGE IM. 
the ſame time enemies; conſidering laſtly that a ſhip declared an 


enemy and to be a good prize includes the confiſcation of her 
cargo; the tribunal i in conformity to the decree of the Executive 
DireQory before quoted adjudges and declares the validity of the 


prize of the American ſhip, Rainbow Captain William Smith; ad- 


judges likewiſe the validity of the capture and confiſcation 8 all 
the cargo & c; the whole being, for want of Captain Smith” s having 


the papers in due form, thought to belong to enemies of the Re- 


pubs xe. 


50 


The caſe then ſet forth another e upon a appeal, confirm- 
ing the above, in which appeared the following paſſages; Con- 
ſidering that for upwards of an age the French legiſlation reſpect- 
ing neutral ſhips of nations the moſt favored has been founded 


upon poſitive regulations, the wiſdom of which has been univer- | 


fally allowed, and this legiſlation confirmed by the ſubſequent re- 


gulation of July 17 78, that the obligation upon neutrals to be 


provided with a role d' equipage was not burthenſome to them, 


and that the expreſs diſpenſation of this formality had procured 


to them no other advantage than the facility of favoring the powers 


at war; that it is therefore inconſiſtent to ſuppoſe the French at 


the very inſtant of their oppoſing to the moſt favored nations the 


ſtricteſt precautions ſhould have exempted the Americans from the 
moſt eſſential of thoſe precautions, or ſhould at all have relin- 


quiſhed the power of examining whether their ancient enemies 
abuſed the flag of their new allies; conſidering alſo that ſo far 


from the treaty. of 1778 annquncing ſuch an intention, the 12th 


25th and 27th articles unequivocally expreſs a deſire of prevent- 
ing all abuſe of the flag, from whence it follows as a conſequence 
that to attain the ſame end it muſt be preſumed the J. rench meant to 
employ the ſame means, viz. the obſervance of their regulations; 


conſidering that it is contradictory to ſay that parties who lay 


themſelves under an obligation to deliver a liſt ſigned purſuant to 


the form of the paſſport, which makes an integral part of that 
treaty, are exempted from producing a proof of this liſt having 


been delivered becauſe an obligation the performance of which 
we are not bound to prove cannot in civil or public right be an 
oblig gation; that on the contrary it may eaſily be perceived that 
the compilers of the treaty adopting the French regulation re- 
ſpecting the liſt or muſter- roll did not think | it neceſſary to repeat 


minute details in every article, and that if ! in the 27th article they 


have mentioned only. a pollpore. it was becauſe they conſidered it 
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2 


t at this i interpretation is abba by the very form of the paſſes 


oy columns ir in French, Engl jb, and Dutch, contain 1 in the two 


laſt of thoſe languages only the firſt part of the form annexed'to 


the treaty of 1778, as far as the clauſe concerting the act of pro- 
perty incluſively, and the French verſion contains in addition 
theſe eſſential terms, © as alſo that he ſhall keep and cauſe to be 
kept by his crew the maritime ordinances and regulations, and 
ſhall enter a liſt,” &c; conſidering that the muſter-roll- found 
on board the Rainbow has no ſignature, is informal, and in- 


complete, hether conſidered as containing) either fix names 
or nine; conſidering that independently of the regulations of 


1 704, , 15944, , and 1778, requiting under pain of confiſcation the 
production of the roll, the interpretation of the treaty of 1778 moſt 
favorable for the American flag is to ſay, that the production of 
the paſſport ſuppoſes the delivery in America of the muſtercroll it 
preſcribes, but that this prefumption muſt neceſſarily give way to 


proof of the contrary, and that Captain Smith does not allege a 


depoſit at Charle goon of ſuch a liſt as is required, but admitted 
on the contrary that he did not know what nation his crew were 
of, that he had never aſked for their paſſports, and knew of 
having on board only three novices Americans, one Ruſſian ſea- 
man, and one 5 welle, the two latter of whom he had hired at Lon- 
Aon on his laſt voyage &c.“ The ſentence then, after ſtating ſome 
trifling variations in the examination of the captain and that of the 


crew, proceeds thus; “ Conſidering that theſe multiplied contradic- 
tions leave no room for doubting the falſity of the diſpatches, it 
one moreover adverts to the facility the Engliſb ſeem to have in 


procuring them, inaſmuch as Captain S. Heath of the Engliſb thip 
Friendſhip captured by the ſame privateer depoſed on the gth 


inſtant before a Juſtice for this town that he had purchaſed falle 


American diſpatches at Guernſey for two guineas, which (with the 
difference of names) are ſimilar to Captain Smith's; conſidering 


that he himſelf is an actual born Engli zjſuman and only a natura- 


lized American by act of the 18th of January 1786, ſubſequent to the 
declaration of war between France and England, which alone by 
our laws and the 8th article. of the regulation of 1744 is ſufficient 
to validate the capture; ; conſidering that Captain Smith acknow- 


edged he had ſince obtaining ſuch letters of naturalization made a 


voyage 
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voyage to London, commanding the ſhip Ruby, had been captured 
on his return by the French privateer La Lutine, had afterwards 


0 


retaken bis ſhip and expoſed the French captors to the mercy of 
the ſeas in a mere boat at a dittance from the land, which more 
and more characterizes an enemy of the French nation; the tri- 


bunal of the department declare it has been well adjudged by the 


ſentence of the tribunal of commerce that the appellant is not 


aggrieved” &c; and condemned him in cofts. 


The caſe alſo ſet forth the 12th article of a certain ordi- 


nance made in France on the 21ft of October 1744, viz. all 


foreign ſhips ſhall be good prize on board which ſhall be a ſu- 


percargo dealer clerk or ſea officer of a country enemy to his 


majeſty, or whoſe crew ſhall be compoſed of more than one 
third of the marines fubje&s of ftates his majeſty's enemies, 


or which ſhall not have on board the muſter-roll of the crew 


ſtated by the public officers of the neutral places from which 
the ſhips ſhall have departed. The treaty referred to between the 


late King of France and the United States of America on the 8th 
of February 1778 contained (inter alia) the following articles and 


form of paſſport; Article 12. Mm The merchant ſhips of either of the 
parties, which ſhall be making into a port belonging to the enemy 
of the other ally, and concerning whoſe voyage and ſpecies of 


goods on board her there ſhould be juſt grounds of ſuſpicion, 
ſhall be obliged to exhibit as well upon the high ſeas as in the 


ports and havens not only her paſſports but likewiſe certificates“ 


expreſsly ſhewing that her goods are not of the number of thoſe 
which have been prohibited as contraband. Article 2 „ 
the end that all manner of diſſenſions may be avoided on the one 
fide and the other, it is agreed that in caſe either of the parties 


hereto ſhould be engaged in war the veſſels belonging to the ſub- | 


jects or people of the other ally muſt be furniſhed with ſea letters 


or paſſports expreſſing the name property and bulk as alſo the 


name and-place of habitation of the maſter and commander of the 
ſaid ſhip; that it may appear thereby that the ſhip really and 


truly belongs to the ſubjects of + one of the parties, which paſſport 


ſhall be made out and granted, according to the form annexed to 


this treaty, They ſhall likewiſe be recalled every year, that is, 
if the ſhip happen to return home within the ſpace of a year. 
It is likewiſe agreed that ſuch ſhips being laden are to be provided 


not only with paſſports as above mentioned, but alſo, with certiſi- 
cates containing the ſeveral particulars of the cargo, the place 


whence the ſhip failed, and whither ſhe is bound, that ſo it may 
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board the ſame, which certificate ſhall be made out by;the-officers 


remain out of cannon-ſhot and may ſend their boats on board the 
- merchants ſhip which they ſhall ſo meet with, and may enter her 


thereabouts, lying at preſent in the port and haven of bound 
for laden at Kalter that his ſhip has been viſited, 


the juriſdiction of maritime affairs chat the ſaid ſhip belongs to 


keep and cauſe to be kept by his crew on board the marine ordi- 


abode of the perſons compoſing the crew of his ſhip and of all 


paſſed and was done n his voyage; and he ſhall "RN the 


the ſaid ſentences as .of that Yate is in the e, terms; 
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be known. whether any forbidden or contraband goods be on 


of che Place when the ſhip ſets ſail in the accuſtomed form,” Ar- 
ticle 27. If the ſhips of the ſaid ſubjects of either of the par- 
ties ſhall be met with either ſailing along the coaſt or on the high 
ſeas by any ſhip of war of the other or by any. privateers, the ſaid 
ſhip of war or privateers for the avoiding of any diſorder. ſhall 


to the number of two or three men only, to whom the maſter. or 
commander of ſuch veſſel ſhall exhibit his paſſport concerning the 
property of the ſhip made out according to the form inſerted in 
this preſent treaty ; ; and the ſhip when ſhe ſhall have ſhewed. ſuch 
paſſport ſhall be free and at liberty to purſue her voyage, fo as it ſhall 
not be lawful to moleſt or ſearch in any manner, or to give chaſe 
or to force her to quit her intended courſe.” Form of the paſſport; 
Jo all &c. It is hereby made known that leave and permiſſion has 
been given to maaaſter or commander of the ſhip 
called |: af the town of burthen tons or 


and before failing he ſhall make oath betore the officers who have 


one or more of the ſubjects of „the act whereof 
ſhall be put at the end of theſe preſents; ; AS likewiſe that he will 


nances and regulations and enter (remettra) a liſt ſigned and wit- 
neſſed, containing the names and ſurnames the places of birth and 


thoſe who ſhall embark on board her, whom he ſhall not take on 
board without the knowledge and permiſſion. of the officers of tbe 

marine. And in every port or haven where he ſhall enter with 
His ſhip he ſhall ſhew his preſent leave to the officers and judges 
of the marine, and ſhall give a faithful account to them of what 


colours cc. e 4 
It alſo appeared in evidence in this cauſe that other ordi- 
nances purporting to be for regulating the navigation of neu- 
tral ſhips in time of war had been made and publiſhed in France 
on the 26th of July 1778 by the then exiſting government of that 
kingdom, the th clauſe of which being alſo the ſame referred to by 
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9. 14 Foreign ſhips ſhall be good prize on board which there hall _ 
be a ſupercargo, dealer, clerk, or principal officer of a country EO 
enemy. to his Majeſty, or whoſe crew ſhall be compoſed of more againf 


than one third 'of the mariners ſubjects of ſtates his majeſty's ene- ITO | | 
mies, or which ſhall not have on board the muſter-roll of the crew . 


Rated by the public officers of the neutral place from which the 
ſhip ſhall have departed. lt was further proved that the follow- 
ing decrees had been made and publiſhed by the authority of the 
government now ſubſiſting i in France at the time they reſpectively 
bear date, and that they are the ſame as are alluded to by the 
ſame ſentences as paſſed on thoſe ſeveral dates. 14th February © 4 
1793, the ſecond year of the French Republic. The old laws con- 
cerning prizes ſhall continue to be executed until it is otherwiſe 2 
ordered. 4th Germinal in the 2d year of the French Republic, 4 
being 3d April 1794. The treaties of navigation and commerce | 


A 


ſubſiſting between France and the nations with which ſhe is at * 
peace ſhall be executed according to their form and ball I 
« 13th Nvoſe zd year F. R., being the 3d Fanuary 179 5. The 9 


National Convention enjoin all the agents of the Republic and 
commanders of the armed force, the civil and military . 
cauſe to be reſpected and obſerved in all their diſpoſitions the = 


1 
treaties which unite France to the neutral powers of the whole "0 

continent and to the United States of America; no attack ſhould 9 
be made on thoſe treaties; all diſpoſitions which, are contrary : 1 
thereto are annulled.“ 12 Ventofe 5th year F. R., being 2d [| 
March 1797. Article 4. Agreeable to the law of the 14th Febru- 9 
ary 1793, the directions of the regulations of the 21ſt of Ofober | | 
1744 and 26th Fuly 1778, concerning the manner of proving the | i 
property of neutral ſhips and goods, ſhall be executed according l 


to their form and tenor ; conſequently every American ſhip ſhall be 
good prize which ſhall not have on board a muſter-roll of the 
crew in due form, ſuch as is preſcribed by the model annexed to 
the treaty of the 6th of February 1778. The execution whereof 
is ordered by the 25th and 27th articles of the ſaid treaty.” 

It then became a queſtion in this cauſe whether the ſentences of 
condemnation connected with the treaty, French ordinances, and 
decrees above ſet forth, were to be deemed concluſive. againſt. 
the truth of the warranty expreſſed in the Policy. The 
plaintiff and defendant mutually admitted that previous to the 
capture and condemnation of this and other veſſels on ſimilar 

Wenne no maſter of an American ſhip had ever ſigned a liſt con- 
4 1 taining * 
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1798. taining the names ſurnames the places of birth and abode of her 
——— crew; but ſince thoſe condemnations have been known in Ame- | 
3 rica ſuch liſts have been conſtantly delivered and certified, under 
ure. proteſts againſt their neceſſity, and that American ſhips having ſuch 
ſigned, liſts have been liberated by French cruizers on the produe- 

tion thereof. That for a few years previous to and at the time of 

the Rainbow's capture an open war ſubſiſted between France and 

other European powers, but the United States of America were 

not involved in the war. It was alſo admitted that the plaintiff, 

if it be open to him to eſtabliſh the truth of his warranty, but 

ſubject to the legal effect of the above ſentences and papers in a 

Britiſb court, is really a ſubject of the United States of America, 

having been born and domiciled there from his birth; and that he 

is the ſole proprietor of the ſhip Rainbow, and of the freight in- 

ſured, The queſtion for the opinion of the Court is whether the 
plaintiff is entitled to recover, or precluded from fo doing ; if en- 

titled to recover, a verdict to be entered up for 1831. 46.; if Pre- 


cluded from recovering, a nonſuit is to be recorded. 
This caſe was firſt argued in Eaſter term laſt by Marryat for 
the plaintiff, and Carr for the defendant; and now * Law for - 
the plaintiff, and Gibbs for the defendant. 
For the plaintiff it was argued that the ſentences of condemna- 
tion of the French courts do not conclude the queſtion of neutra- 
lity againſt the plaintiff, admitting that the ſentence of a foreign 
court of admiralty of competent juriſdiction 16 concluſive, upon 


the queſtion = whether enemy's property or not,” if the ſentence 

appear manifeſtly to have proceeded upon that ground; yet if it 
appear equivocal on the face of the ſentence, much leſs if the 
concluſion do not reſult from the premiſes ſtated, the plaintiff may 
give evidence of the fact of neutrality. And here it appears that 
the premiſes ſtated on the face of the proceedings are inſufficient 
to warrant a concluſion that the ſhip and cargo were enemy's 
property. 1ſt, A role d' equipage or liſt of the crew of a neutral 
veſſel is not neceſſary by the law of nations to ſecure a ſhip from 
condemnation. Nor was it neceſſary in this caſe, where the com- 
merce of the two countries was regulated by a particular treaty, 
which provides that in caſe either of the two contracting parties 
ſhould be at war with a third nation the ſhips of the other ſhould 
be provided with a ſea letter or paſſport expreſſing the property 
and deſtination of the ſhip &c; which paſſport was produced in 
this cas, This being the only paper ſtipulated to be produced ex- 
N 2 N : cludes 
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cludes the idea of à role d' equipage being neceſſary. The de- 


cree therefore of the Executive Directory of the 1 2th Vertofe laſt 
requiring the role d equipage was not only in contravention of 
the treaty, and in that reſpect unjuſt and of no validity, but it was 
impoſlible to comply with it in this caſe, it having been iflued 
ſubſequent to the failing of the veſſel from Charlefown. By the 


terms of the treaty it was ſufficient for the maſter to produce 


his paſſport and the manifeſt of the cargo, which entitled him to 
proceed without ſearch. This ſtipulation was founded upon the 
principle that free bottoms made free goods. No argument can be 


drawn from the prior regulations in France of the 26th of Fuly 1778, 


declaring all foreign ſhips in time of war to be good prize which 
have not on board a liſt of the crew ſigned; for beſides: that ſuch 
an ordinance is contrary to the law of nations, and therefore 
not binding without a particular agreement to that effect be- 
tween the reſpective countries, at any rate that regulation was 


done away by the ſubſequent treaty between France and America; 


and there is nothing in the treaty binding the parties to obſerve 
the particular marine ordinances of the reſpective countries. 2dly, 


If the particular ordinance of France. did not bind America in this 


reſpect, then a ſentence of condemnation proceeding on the ground 
of the non-obſervance of ſuch particular ordinance. is not concluſive 
againſt the warranty of neutrality, but the aſſured may give evi- 
dence to prove it complied with, The very ground on which ſuch 


ſentences of foreign courts of Admiralty are holden to be conclu- 


5 ſive is becauſe of the preſumption that they are all governed by 


the laws of nations; therefore if it appear that France has go- 


verned its deciſion in this caſe by a law of it's own impoſing in 
contravention of the law of nations as well as of particular treaty, 
the ground on which the authority of the ſentence reſts is done 


away; in the ſame manner as civilized nations would not be 


bound by the acts or judgments of pirates like the A/gerines, un- 
der whatever colour of law they may aſſume to act. In Barxillay 
v. Lewis (a) Lord Mansfield ſaid that the veſſel which was war- 
ranted Dutch property had not any of the requiſites of a Dutch 
ſhip. That caſe proceeded on the ground that the ſhip had been 
condemned by the parliament of Paris under her Eugliſb name of 
the Three Graces, and not merely on the concluſiveneſs of the ſen- 
tence as founded upon a marine ordinance of France, ſuppoſing 


* 


| OL. (a) B. R. Tr. 22 Geo. 3. Par#'s Infor. 410. % | 1 67 
* Ok VI 80 en the 
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14798. dhe grounds of the ſentence as appearing-on the face of it had been 
; inſufficient. But in Mayne v. Walter (a), where one ground of. 
R the condemnation of the thip inſured, which was warranted Por- 
NN Augucſe, was that ſhe had an Eugliſbß ſupercargo on board at the 
time of her capture by the French, Lord Mansfield ſaid it was an 
arbitrary and oppreſſive regulation contrary to the law of nations, 
in which cafe if both parties were ignorant of it the underwriter 
muſt run the riſk, for that it muſt be a fraudulent concealment to 
vitiate a policy. This goes upon the principle that foreigners are 
not bound by the marine regulations of any country not conſonant 
to the laws of nations or warranted by any particular convention 
between them. So it was ſaid by the Chancellor Boucher 13 Ed. 4. 


9. 10*, that foreign merchants ſhall not be judged by our ſtatutes 
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tions. Again, in Saloucci v. Jobnſon (b) where a Tuſcan ſhip in- 
ſured was warranted neutral, and was taken by the Spaniards, and 
condemned as prize on two grounds, firſt, becauſe the reliſted a 
ſearch, and ſecondly, becauſe the had no charter-party on board, 
the Court held the ſentence not concluſive againſt the warranty, as 
not being founded on the law of nations or the particular conven- 
tion of the reſpective ſtates. And Buller J. there ſaid that deten- 
tion by particular ordinances which do not form a part of the law 


pl | when they are introductive of a new law, but by the law of na- 
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of nations is a riſk within the policy, and that a veſſel is only 

bound to take notice of the laws of the country from and to which 
The fails. It is true that in the caſe of De Souza v. Euer (c) Lord 
Kenyon held the condemnation, which proceeded on the want of 


documents required by the ordinances of France to prove neutrality, 
to be concluſive: but that was only a nifi prius deciſion and againſt 
the weight of authorities. But at any rate an ex poſt facto ordi- 
nance of a foreign ſtate cannot be binding upon a neutral power; 
and here it is ſtated that previous to the time when this ſhip ſailed 
no muſter-roll had ever been required by France of American ſhips, 
though there had been a conſiderable maritime intercourſe between 
the two countries, which ſhews the opinion of France itſelf that 
none ſuch was required by the treaty of 1778. Here the ſentences 
directly refer to the decree of the Executive Directory of the 
T2th of Ventofe laſt, and to the other particular ordinances therein 
named, as the foundation of the judgment of the French tribunal. 


(a) B. R. E. 22 Geo. 3. Park's Inſur. 414. (e) Sittings at G. H. after Hil. 1789. 
(35) B. R. Tr. 25 Geo, 3. ib. 415. 1 .Par#'s Inſur. Ch. 18. 
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The ſentences are conſiſtent therewith, ſuppoſing them to be bind- 1598. 
ing, and are not conſiſtent with any other ſuppoſed legal ground + 
„ . | 1 55 | (ever 
of condemnation; and this conſideration was relied on in Bernard againſt 
v. Motteux (a) as enabling the Court to pronounce on the real e 
grounds of the foreign ſentence there relied on. And there Lord | 
Mansfield intimated - a ſtrong opinion that if the French ſentence 
of condemnation had proceeded upon the ground of the particular 
arret of that country, declaring the throwing overboard of papers 
to be a good ground of condemnation as prize, it would not have 
been concluſive as to the queſtion of enemy's property. gdly, Sup- 
poſing it to be ambiguous on what grounds the ſentences proceeded, 
that is ſufficient (as was ſaid by Lord Mansfield in the laſt men- 
tioned caſe) to let in general evidence of the fact. And the general 
concluſion that this was enemy's property is no more concluſive in 
this caſe than the general concluſion that the ſhip was good prize, 
which was holden not to be fo in Calvert v. Boſvill (b). 
The plaintiff's counſel then commented on all the particular 
grounds of condemnation aſſigned in the ſentences, to ſhew their 
futility ; and that in reality the French courts did not proceed on 
any belief of its being enemy's property in fact. On the contrary 
that the whole tenor of the ſentences proceeded on the aſſumption 
that the ſhip and property were American. That it was not found 
as an abſolute fact to be enemy's property, but as a deduction from 


e ; S F pee Een E - 
* PF. _—_ \ 


8 — 


N the particular cauſes ſet forth. And therefore this Court was not 
F precluded from receiving evidence of the truth of the warranty. 

f For the defendant three points were made, 1ſt, That the legal im- 
* port of the warranty is not merely that the ſhip is American- built or 

i 


belonging to an American, but that ſhe is fo navigated as to give to 


the underwriter the full effe& of her neutrality ; in confideration 


:of which he receives a leſs premium. This is the obvious mean- 


ing of every warranty of neutrality, by which it is aſſumed on 
both ſides that the riſk is ſo much diminiſhed. In the very nature 
of ſuch a warranty it is preſumed that the {hip ſhall be poſſeſſed 
of all the documents required by the particular laws of the country 
againſt whoſe hoſtility the inſuranee i is made. adly, The ſentences 
ſet forth in this caſe eſtabliſh that in the judgment of the courts 
pronouncing them the veſſel inſured was not ſo navigated; and 
that therefore they for want of ſuch authentic documents con- 
ſiſcated the ſhip and cargo, as not in their judgment eſtabliſhing 


(a) Dougl. 554. | | (3) Ante, 523. 2 
legal 
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Jo belong to enemies of the Republic; 


this may be done where the error or injuſtice appears manifeſtly 


condemnation proceeded on the ground of its being enemy's pro- 


CASES IN TRINITY TERM 
legal proof of her being American. But it is objected that it is, 
ambiguous on the face of the ſentences whether they proceeded 


on the ground of its being enemy's property or not. If indeed 


that were the caſe, evidence might be let in to explain the real 
ground of the ſentences: but there is no inſtance of any ſentence 
not being deemed concluſive which proceeded, as this does, upon 
the direct adjudication of its being enemy's property. The firſt 
ſentence concludes with adjudging * the validity of the prize and of 
the capture and confiſcation of the ſhip and cargo, the whole being, 
for want of Captain Smith's having the papers in due form, thought 
and the ſecond ſentence con- 
firms the former one. This concluſion, it is obſervable, is' the 
very lame recommended by Lord Mansfield in Bernardi v. Mot 
teux (a) as the moſt proper to avoid diſpute. This makes an end 
of any ambiguity in the ſentences. Then, zdly, If ſuch be the 
plain foundation of the ſentences, to be collected generally from 
the whole ſcope of them, this Court cannot, conſiſtently with the 
admiſſion of the juriſdiction which pronounced them, examine into 
their merits or reverſe them under any circumſtances, upon the 
ground of their error or injuſtice. It is contended however that 


upon the face of the ſentences, But it would be difficult to draw any 
line between caſes where a greater or leſs degree of error is imputed: 
this would be to aſſume the privilege and duty of a court of revi- 
ſion and appeal; whereas all the caſes admit that a foreign ſentence 
is concluſive as to the grounds on which it is made. In Bernardi 
v. Motteux Lord Mansfield ſaid that much difficulty would be 
ſaved if the foreign ſentences would declare in terms that the 


perty, in order to preclude any inveſtigation of the particular 
grounds from whence the concluſion was drawn. But if the ge- 
neral principle be true, it is needleſs to inquire whether from the 
-premiſes ſtated this Court would have drawn the ſame concluſion. 
Though if that were neceſſary, there are not wanting authorities to 
ſhew that the non-compliance with the particular ordinances of a 
country is a good ground of confiſcation; as in the caſe of De 
Souza v. Euer (a), which proceeded on that ground alone. But 
further it appears that this ſhip was not furniſhed with all the pro- 
per documents required by the particular treaty between France 


(a) Par#'s Inſur, ch. 1228. 


and 
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and' America ; for the: had not the lilt of the crew is required by 
the model annexed to the treaty of 1778; and this is expreſtly re- 
cognized in the very terms of the paſſport. Therefore the paſſport 


itſelf was void, becauſe the terms on which alone it could properly 


be obtained could not be complied with, for the captain could not 
ſwear to his crew as he did not know them. In Calvert v. Boſvill 
the Court had no doubt but that the ſentence of a foreign court of 


competent juriſdiction was concluſive: as to the ſubje&-matter of 
their judgment, if it appeared upon what ground it proceeded, how- 


ever dubious the propriety of that concluſion might be. 
In reply, it was contended that the extent of the warranty of 


neutrality was only againſt the legal detention or condemnation of 
the ſhip; and ſo far the party was bound to provide the proper 


ſhip documents required by the laws of nations or particular trea- 
ties; but that the warranty did not extend againſt acts of piracy 


or illegal violence. That the grounds on which the French courts 
proceeded muſt be beſt known by referring to their proceedings, 
and obſerving the queſtions they propounded to themſelves and 


the anſwers given by them; from whence it is demonſtrable 


that they proceeded upon the ground of their own illegal and ex 
poſt facto ordinance, by which America was not bound. But at 


any rate, ſuppoſing France by a particular ordinance of her own 
could inſiſt on the production of a document not rendered neceſſary 


by the treaty, the want of it, however it might ſubject the veſſel to 


ſuſpicion detention and ſearch, could be no ground for confiſcation, 


and conſequently no impeachment of the warranty that the veſſel | 
and e were in fact an. if in the reſult it 0 ap- 


peared. 10! | 
. ef. 


Lord' Kenron Ch. 73 When this caſe” was * in che laſt 
term the parties deſired to have a ſecond argument; to this the 


Court readily aceeded from an anxious wiſh that it might produce 


ſuch arguments and reaſons as would enable them to form a 


judicial opinion according to their individual feeling. Ine ſitua- 


tion of Judges is ſuch that they are ſometimes obliged to decide 


againſt their own feelings as men. We come to decide this caſe 
bound and ſhackled by certain rules from which we dare not de- 
part. The acts of pirates are to be treated as the acts of pirates: 
they do not profeſs to have any civil code of laws by which they 
are to be reſtrained. But civiliſed nations profeſs to be governed 


by certain rules, and the comity due from the courts in one count 
to thoſe in another induces them to give eredit to each other's acts; 
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Geyer: 
againſt. 


As bib. 


1CASESSIN?Y TRINITY: TERM: 1 


and ſo we wk continue to act in this eduntry until the Legiſlature. 
ſhall think fit to forbid. it. There is the ſame cbmity between the 


different courts in this kingdom. Where there has been a pro- 
ceeding in the Exchequer and a judgment in rem, as long as the 


jadgment remains in force it is obligatory on the parties who have 


civil rights depending on the ſame queſtion. Not long after Lord 
Mansfield came into this court, in an action brought againſt an 


officer of the cuſtoms or exciſe, he was told by Mr, J. Denifon 


that as the queſtion had been already decided in the Exchequer:by 
a condemnation of the goods ſeized the judgment of that Court was 


concluſive in favour of the defendant here; at firſt Lord Mangel 


doubted the propriety of that opinion, but on inquiry finding: that 
Mr. J. Deniſon was right he acquieſced, and always afterwards 


acted upon it. I admit the caſes of Mayne v. Walter and Saloucci 


v. Jobnſon up to their extent; 1 admit that, if a foreign Court of 
Admiralty proceed on grounds contrary to the law of nations, their 
judgment ought not to have weight! in the courts of this country, 


But let us ſee what this caſe is: the ground on which: the/courts 


in France proceeded was that this was a capture of enemy's 
property; and it certainly is not contrary to the law of na- 
tions to condemn a ſhip on that ground. 4 Whether or not thoſe 
courts arrived at that concluſion by proper means I am not at li- 
berty to enquire; here the queſtion is whether they have not ſtated 
as the ground of condemnation a ground which will bear them out, 
ſuppoſing it to be true? and I am clearly ſatisfied that they: Hans 
They concluded from the evidence that this was enemy's property, 
not indeed in the formal language of our courts of juſtice, but they 
ſay in ſubſtance © We think this is ane, s property, and there- 
fore we condemn the ſhip and cargo.“ Now that concludes this 
caſe; for as long as the foreign judgments are binding upon us, 


the concluſion that we muſt draw from the judgments in this caſe 


in France is that the property which was warranted to be American 
is found by that judgment not to be American property. I feel 


rr 


this however as the groſſeſt injuſtice towards the Americans, The 


French courts ſeem in this inſtance to have proceeded on Algerine 
(nay on worſe) principles; becauſe they profeſſed to proceed accord- 
ing to law but in reality made the law a ſtalking- horſe for an act 


of piracy. But I cannot now queſtion. the legality of their deci- 
ſion; I am bound to decide according to the law; it is my duty 
jus Gicere et non jus dare. Ye; 

9 Has i Ba 25 ASHHURST 


F 
# 
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ASHHURST J. Though moſt probably we ſhould not have 
given the ſame judgment as the French courts gave, if the queſtion 
of neutrality had firſt ariſen here, it. is not open to us now to can- 


28 


vaſs that queſtion. Thoſe courts had competent juriſdiction over 
the ſubject· matter ʒ and it is an eſtabliſhed. rule that the judgment 


of a foreign court, whether it be the court of a country at enmity 
or in amity with us, is coneluſive if the ſame queſtion ariſe again 
here. Now as the French courts have already given a judicial 
opinion upon this queſtion, it muſt govern us whatever may be 


our opinions concerning the real merits of the caſe. 5 


GROSE J. I agree in the opinion already glven. But I cannot 


EE. 


expreſs in better terms than my Lord Kenyon- that I feel myſelf, 
bound to give judgment in favour of the defendant, and at the; —_ 


ſame time lament the neceſſity of ſo deciding;/ +; (1115) ory 


queſtion ariſes incidentally 1 in another court, the latter is concluded 


by the former judgment. The caſe of Hughes v. Cornelius (a) 


ſhews that this rule is not confined to judgments given in our own 


courts ; there in an action of trover for a ſhip and goods, a ſpecial 
verdict was found ſetting forth a ſentence in the Admiralty Court 
in France, which was in favour of the defendant, and © Per 
Curiam, Agreed and adjudged that as we are to take notice of a 


ſentence in the Admiralty here, ſo ought we of thoſe abroad in 


; other nations, and we muſt not ſet them at large again, for other- 


wiſe the merchants would be in a pleaſant condition; for ſuppoſe 
a decree here in the Exchequer, and the goods happen tobe carried 
into another nation, ſhould the courts abroad unravel this? It is 


but agreeable with the law of nations that we ſhould take notice 3 


and approve of the laws of their countries in ſuch particulars.“ 
According to all the authorities therefore I think we are concluded 


in this caſe by the judgments given in France, however we way 


feel the impropriety of thoſe deciſions. 
5 5 Judgment for the defendant. 


(a > 88e BY MO N 1 2 


s * , us ? 
899 
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LAwRENCE J. If we could have examined the 1 on 
which the French courts determined this to be enemy's property, 


probably we ſhould have formed a different concluſion: but we 
cannot review thoſe judgments here. They have decided the 


queſtion, though by no means according to my opinion: but hav- 
ing ſo decided, the rule undoubtedly i is, that whenever a court of 


competent juriſdiction has decided any queſtion, and the ſame 


697. 


1798. 
Gryes 
againſt 
AGVUILAs.' 


Friday,” 
Fune 1 oth, 


The defend- 


ant cannot 


change the 


venue after 
an order for 
time to 
plead, on the 
terms of 
pleading 
iſſuably and 
taking ſhort 
notice of 
trial for the 


firſt Sittings 
in London or 


Middleſex, 


8 aturday, 


June 16th. 


The Court 
will give the 


plaintiff 


leave to a- 
mend his de- 
Claration af 
ter the (2. 
cond term 
even againſt 
a priſoner; 


time to plead, though upon the terms of 
| pleading iſſuably: but if the defendant has | Gray, * 493 · 
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Ferri Sötaiued 4 rule to ſhew cauſe why the onle 0 1 by 


the defendant for changing the venue from Middleſex to 


| Lancaſter ſ6tild not be diſcharged, the former rule having been 
made after the defendant had obtained time to plead under the 
terms of pleading iſſuably and Mt ſhort notice of trial for the 


firſt Sittings after term. 


Giles, who no ſhewed cauſe, relied on "the caſe of 3 Wi Fights 


v. Thompſon (a), where the Court changed the venue after an order 
for time to plead on pleading ifſuably and taking ſhort notice of 
trial for the Sittings in term in Middleſex. But 


The Court, on a reference to the Maſter, ſaid that now the prac- 
tice (b) was otherwiſe ; ; and they made this rule abſolute to ſet aſide 


the former rule. 


Raule 3 


(a) 1 will 8 15 | rice of trial for the Art e 9d he 
(5) The diſtinction ſeems to be this; the Middleſex, he cannot then change the ve. . 


venue may be changed after an order for ] nue, becauſe there a trial would be loſt, 
 Petyt v. Berkeley, Cowp. 511. Hunter " 


agreed ro plead Muably and to tale ſhort no- 


| Ownas arid DvuBors. 


_—_ plaintiff decked nd the 1 by p55 name of Vale 
Herbert Valentia Dubois; the defendant pleaded in abatement 


that his name was John Hubert Y. D. The plaintiff then declared 
againſt him by the name of John Hubert alias Herbert V. D., to 
which the defendant again pleaded in abatement that his name was 
John Hubert V. D., and not Fohbn Hubert alias Herbert V. D. The 


but they vill gefendant had been arreſted in laſt Michaelmas vacation. If the 


not permit 


him to add 


Mea counts to 


his declara- 
tion in ſuch 
a caſe. 


preſent declaration were abandoned and the plaintiff. were now 
obliged to file a new declaration, the defendant would be entitled 
to be diſcharged on the ground that the a * e 
There fon. % demi ods 1: 


as 


within two terms. 
Gibbs, on behalf of the plaintiff, now moved to 3 the A 

claration by ſtriking out the words“ alias Herbert.” 
3 | _ 5 Cbamöre 
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 Chambre oppoſed this in the firſt inſtance. » He ſaid it would be 
giving the plaintiff an unjuſt advantage, becauſe as two terms had 


already elapſed ſince the defendant was in cuſtody, he would now 
be entitled to be diſcharged if the preſent declaration could not 


be ſupported ; and that there was no reaſon for allowing this in- 
dulgence to a plaintiff by giving him a third term, fince the plain- 
tiff. himſelf had been in the wrong throughout the whole cauſe. 


1798, 
Owrns 
againſt 


And he cited the caſe of Aubcer v. Barker (a), where the Court 


would not allow the plaintiff to amend his declaration by adding 


two counts in the third term in a caſe where the defendant was 3 
priſoner, But 


The Court obſerved that this was diſtinguiſhable from the caſe 
cited, where the application was to make a new charge againſt 
the defendant by inſerting two new counts in the declaration, 
whereas this motion was merely to amend by ſtriking two words 
out of the preſent declaration; and they ſaid that, when the 
amendment was made, it would be conſidered as a declaration 
from the time when it was firſt filed. 


Rule abſolute on payment of coſts. 


{a) 1 Will 149- 


The King on the Proſecution of W. E. DiLLon 
againſi The Mayor and Burgeſſes of GRAMPOND. 


þ as a a. dien the a to . W. E. 
Dillon to the office of a capital burgeſs of Grampond, the de- 
fendants returned (inter alia) that the borough of Grampond was 


4 
an immemorial borough and corporation; chat op eren 


n 
June 1 Gch. 


After verdi& 


on a traverſe 


to à return to 


a mandamus 


made by a 
corporation 
the Court 


would not 


hath immemorially bens of] a mayor [recorder] eight 


[capital] burgeſſes 5 1 inhabiting and reſiding within the bo- 
rough to adviſe the mayor touching the good rule and govern- 


ment of the borough and the adminiſtration of Juſtice, La town 
6 


clerk] and an indefinite number of freemen or free burgeſſes; f 
that the capital burgeſſes have immemorially been uſed and aecuſ- 


tomed to reſide and inhabit and of right ought to have reſided and 


ſtill of right ought to reſide and inhabit within the ſaid borough 


allow the de- 


fendants to 
amend the 
return, by 
ſetting forth 
a different 
conſtitution. 
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1798. the faid office 3 that Dillon, who was in OHober 1792 elocted » and 
_— ſworn into the office of a capital burgeſs, had not ſince his elec- 
Ne 7 tion inhabited or refided within the borough; that at a meeting 
W. E. Dit.- holden on the 16th of April 1796, at which the mayor the 

ES capital burgeſſes to the number of eight (including the faid WJ. E. 


The Mayor Dillon) and a majority of freemen or burgefles attended, in anſwer 
GzamroxD. to a charge againſt Dillon for not reſiding within the borough and 
neglecting the duty and execution of his office of which he had 
received previous notice, Dillon admitted that he had not reſided 
within the borough, which he had been prevented doing by not 
having been able to find a houſe for the accommodation of him- 
ſelf and his family, but inſiſted that he had never neglected the 
duty and execution of his office, but had always diſcharged the 
ſame; that at that meeting the mayor and burgeſſes fo aſſembled, 
having heard the charge and the defence and taken the whole 
into their conſideration, adjudged that Dillon had been guilty of 
non- reſidence and removed him from his office of a capital bur- 
geſs for ſuch non- reſidence. | 
The proſecutor traverſed the iſto for the capital burgeſſes 

to reſide within the borough, on which iſſue was joined. | 
At the trial in Cornwall before Mr. J. Lawrence the jury found 

a verdict for the defendants, eſtabliſhing the cuſtom ſet out in the 
return. „ 5 
A rule was afterwards obtained calling on the defendants to ſhew 
cauſe why there ſhould not be a new trial, on the ground that 
the verdict given was againſt the weight of evidence, or in caſe 
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| the Court ſhould refuſe to grant a new trial why a peremptory writ of 


ſtore the proſecutor to the office of a capital burgeſs, on the ground 
of the inſufficiency of the return to the mandamus: the former 
1 branch of the rule was, after argument at the bar, diſcharged. The 
1 | latter part of the rule came on to be argued in the laſt term, when 
; if the Court during the argument intimating an opinion that the 
9 1 | 13 5 return was inſufficient in not ſtating that the removal had been 


| 7 mandamus ſhould not iſſue, commanding the defendants to re- 


„ 


made by the whole corporation, the recorder not having been 
preſent at the meeting when Dillon was removed, another rule 
was obtained by the defendants calling on the proſecutor to ſhew 
cauſe why the return fhould not be amended in ſeveral particu- 
lars. The propoſed amendments were in the parts (a) included 
within the ſix parentheſes in the return; to ſubſtitute for the words 


on 
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(a) Sup. 699. 


IN THE THIRTY-EIGHTH YEAR oF GEORGE Il. 


to inſert been for © conſiſted of;” to omit ar fecbrder, and in- 
ſert the word © and” N 3 to inſert the words of the” 


ſtead of capital,” to a” © of the borough aforeſaid eleted 
in manner hereinafter-mentioned ;” 
2 | 


clerk,” inſerting inſtead © who during all the time aforeſaid have 
been and ſtill are called capital burgeſſes of the ſaid borough.” 
Lens and Dampier now ſhewed cauſe againſt the laſt rule for 
the amendments. Formerly the courts were very ſtrict in permit- 
ting amendments to be made in records: they would only allow 
an amendment in caſes where there had been a miſpriſion of the 
clerk, R. v. The Mayor &c. of Chicheſter ; 1 Show. 273.3; pro- 
bably taking the rule from the ſtat. 8 Hen. 6. c. 12. which is con- 
fined to the inſtances of miſpriſions of clerks. © A mere clerical 
miſpriſion in a return may be amended.” Com. Dig. «Mandamus,” 
D. 5). In R. v. The Mayor &c. of Lyme Regis (a), a mere cle- 
rical miſtake was amended in a return to a mandamus after it was 
filed. And though perhaps the court would now extend the 
rule for amending farther in the inſtance of a return to a manda- 
mus, as they have of late extended it in other inſtances, they will 
only permit amendments to be made in proper caſes and for the 
furtherance of juſtice and in certain ſtages of the cauſe, But 
here both the object to be attained and the ſeaſon when the appli- 
cation was made furniſh objections to the preſent rule. In the 
firſt place, the amendments are not propoſed to further the juſtice 
of the caſe. It muſt be taken on this record that Dillon has regu- 
larly diſcharged all the duties of his office, and that he was re- 
moved not for any neglect of duty but ſimply for non- reſidence 
within the limits of the borough; he was therefore removed for 
non-compliance with a mere form. Then the public are not in- 
tereſted in removing him from his office; and if the corporation 
wiſh it, they may ſtill amove him for the ſame cauſe. In the 
next place, the application comes too late, after verdict. There is 
no inſtance of an amendment after the- return filed, except that 
of R. v. Lyme Regis, and there the amendment was of a mere 
clerical miſtake. But this is after verdict, and after an objection 
taken to the return for this very defect. The defendants wiſhed 
to take their chance of ſucceeding by ſtating the removal of the 


in- 


and to ſtrike out © a town 6. 
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CASES IN TRINITY TERM 
proſecutor by one deſcription of corporators, and Gain that that 
cannot be ſupported they now wiſh to ſubſtitute another deſerip- 
tion of corporators in their room. If the preſent application 
ſhould ſucceed, whenever a motion is made in arreſt of judgment, 
the other party will move to amend; ſo that i in future no Judg- 


ment will ever be arreſted. In Harri en v. Godman (a), where 
an objection was taken to the return to a writ of habeas corpus cum 


£causd that no cuſtom was ſtated to ſupport a bye-law in reſtraint 


of trade, though the cuſtom in fact ſubſiſted, yet it never occurred 
to the counſel in that cauſe to move to amend. | 

Gibbs, Cooper, and Pracd, in ſupport of the rule. Firſt It 18 
clear that the Court have the power of permitting the amend- 
ments to be made in this caſe, either by the common law, or by 


the ſtat. 9 Ann. c. 20. © for rendering the proceedings upon writs 


of mandamus & more ſpeedy and effectual, and which enaQs 
that the ſtat. 4 Ann. c. 16. for the amendment of the law and 
the better advancement of juſtice” and all the ſtatutes of jeofails 
ſhall be extended to all writs of mandamus and the proceedings 
thereon, Then, 2dly, this is a caſe in which the Court in their N 
diſcretion ought to allow the amendments to be made. The pro- 


ſecutor, inſtead of objecting to the return in the firſt inſtance 


carried the record down to trial, and there finding the fact againſt 
him he now deſires the Court to adjudge the return to be bad 
for an objection, which, if he had intended to rely on it, he 


ſhould have made before trial. The principal amendment pro- 
poſed is an amendment of a mere formal miſtake ; ſince the re- 


corder is not a freeman or free burgeſs of the borough and has no 
right to vote at any corporate meeting (5), and conſequently his 
non-attendance at the meeting at which Dillon was removed is 
immaterial. This amendment is therefore only according to the 
fact. Now the proſecutor, having taken iſſue on a fact which i is 
not true, is not entitled to any favour from the Court. There is 
no reaſonable objection to the propoſed amendments, either on ac- 
count of the form of proceeding by mandamus, or of the time 
when the application was made. In R. v. Armſtrong (c), an 
amendment as to the conftitution of the borough of Scarborough 
was allowed in a plea to a quo warranto information, where the 
{ame ſtrictneſs is required as in a return to a mandamus, That 


(a) 1 Burr. 12. 1 cord, but the fact was ſo Fare” in an- af. 
6) This did not ms on the re- | davit. (cc) Andr. 10g. 


1 amendment 
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amendment was granted on the authority of ſeveral caſes there 1798. - 
cited; The Executors of the Duke of Marlborough v. Widmore, ae e 
| | e RO 


2 Str. 890 Mo/tyn v. Totiy, M. 2 Geo. 2; and Bearecroft v. on the Pro- 


The Hundreds of Burnham and Stove, 3 Lev. 347. 8o in R. v. W. E. Bir 


4 hilips (a) and in R. v. Ellames (b) an amendment was allowed 4 
in a plea to a quo warranto information. And with regard to the „ 1 
time of making this application, it may be obſerved that amend- GAU . | 1 
ments have been made in other caſes after verdict and even judg- = 
ment. In Richards v. Brown (c) an amendment was allowed 
after error brought; and in the notes to that caſe ſeveral other 
caſes to the ſame effect are referred to. So in Philips v. Smith (d) 
an amendment was granted after verdi& and a writ of error 
brought. Again in R. v. Phillips (a) and R. v. Ellames (b) the 
amendments were permitted to be made, in the firſt after verdict, 
in the other after a demurrer; and in the latter Lord Hardwicke 1 
Ch. J. ſaid © It was anciently the rule not to ſuffer any of thoſe 5 „ 
amendments to be made after the matter was on record: but the 
number of caſes now cited ſhew that of late in furtherance of 
juſtice and in order to obtain the right between the parties theſe 
amendments have been much extended.” 


Lord Kenyon Ch. J. I wiſh that that could he attained that 
Lord Hardwicke in the caſe before him lamented could not be 
done, namely, that theſe amendments were reducible to ſome 

certain rules:“ but there being no ſuch rule, each partieular 
caſe muſt be left to the ſound diſcretion of the Court. And the 
beſt. principle ſeems to be that on which Lord Hardwicke relied 
in the ſame caſe, that an amendment ſhall or ſhall not be permitted 
to be made as it will beſt tend to the furtherance of juſtice. 
Amendments of this kind are not made under the ſtatutes of 
jeofails, but under the general authority of the Court. That the 
Courts formerly had great reluctance in allowing amendments to 
be made appears clear from the firſt caſe cited from Shower. 
But the deciſion in that caſe as well as that in R. v. Lyme Regis 
and R. v. Ellames proceeded on the ground mentioned by Lord 
Hardwicke, that the amendments in thoſe caſes were in the further- 
ance of juſtice. In the latter caſe if the title of Ellames, as mayor, TK 
had been holden to be defective, many derivative titles might _ 
have been — ts becauſe the record of the judgment of ouſter 
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(a) 4 208. ER 5 | | (c) Dougl. 114. 
(3) Rep. Temp. Hardw. 22 8 (4) 1 Str. 136. 
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7⁰ ©: "CASES IN TRINITY TERM 


1798. againſt him would have been evidence againſt thoſe who derived 
—— title under him. But it does not appear that this caſe involves 
e in it the title of any other perſon. 80 in the caſe cited from 
. — 3 Lev. the ground on which the Court ' proceeded was this, 

re « Seeing that the time limited by the ftatute for bringing the 
. . pa action was elapſed, and ſo the action loſt if it were not amended,” 
Granzony. the Court ruled it ſhould be amended. And in the caſe of R. v. 
Phillips the amendment granted was in the nature of a repleader ; 

and a repleader is granted when the iſſue is wholly unimportant : 
but here the facts to be introduced by the propoſed amendment 
are of great importance. Conſider what this caſe is; the pro- 
ſecutor, who had attended all corporate meetings and had in fact 
diſcharged all the duties of his office, was removed from his office 
of capital burgeſs for not reſiding within the limits of the borough; 
it ſeems therefore to be a harſh proceeding againſt him. We are 
not acquainted with the motives and reaſons for removing the 
proſecutor : but perhaps it might have been convenient to ſome 
of the parties that the recorder ſhould appear to be an integral 
part of the corporation, and that this return ſtating that the cor- 
poration conſiſted of a mayor recorder eight capital burgeſſes and 
a town clerk ſhould be on the files of the court; probably this 
was an experiment to try whether or not that could be found by 

a jury; and now that they find that chat averment bears againſt 
them in another point of view, they wiſh to have it altered. On 
reviewing the caſes it is manifeſt that the Court has ſeldom i in- 
dulged the parties by permitting amendments to be made in a 
return to a mandatnus after the mandamus has been, filed. The 
ground on which my opinion, is formed in this caſe is, that the 
amendments propoſed are not for the furtherance of juſtice, and 
it is an attempt to carry the rule of amendment farther than it 
has ever been extended in any other caſe. If the corporation are 
{till pertinacious, they may remove the proſecutor again, and 
then they will have an opportunity of putting fuch a conſtitution 
of the corporation on record as they will abide 2 At, T cannot | 
aſſent to this rule. CC e 

As HHURST J. I am rieghined We amendments tobe 
made where it is proper to make them: but it does not appear to 
me that this is a proper caſe for an amendment. The rights of 
no other perſons are affected by this proceeding; and there ſeems 
to be ſome harſhneſs in removing the proſecutor, ſince he regu- 


Ee | 0 larly 
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larly attended to diſcharge his corporate duties, and the corporation 
were not injured by his 1 not reſiding within the Umits of the. 


borough. 


* 


GROSE ]. This application: 18 ade not only after the re- 


turn was filed but after verdict, and the object of the verdict 


is to take from the proſecutor his franchiſe. It is obſervable 


that there is no inſtance of ſuch amendments as thoſe propoſed 


ves 


1798. 2 


—— 
The King 
on the Pro- 


ſecutionr of 


W. E. DII- 
LON 
againſt 
The Mayor 
Ec. of 
GrRAMPOND 


in this caſe; for the caſes cited are caſes of amendments of critical 


errors. And we ſhould be cautious in permitting ſuch amend- 
ments to be made, unleſs they tend to the furtherance of juſtice. 
But I think it will be as much in the furtherance of Juſtice to 


permit the proſecutor, who has always hitherto performed his 


duty, to continue in the enjoyment. of his office, as to deprive 


him of his franchiſe. Therefore I think that this rule ought | to be 
diſcharged. 


LAwRENCE J. This is an beim to the diſcretion of the 
Court. And though it muſt now be admitted that many amend- 
ments have been allowed in a late ſtage of the proceedings, ſtill 
it ought to appear to the Court that there is ſome reaſonable 
ground for permitting the amendment propoſed. In Atkins v. 
Vill (a), which was aſſumpſit againſt an executor who (it was 
alleged) in conſideration of aſſets had promiſed to pay, the de- 


fendant demurred, and after argument the defendant moved to 
withdraw the demurrer and deny the promiſe, but the Court 


would not allow the amendment in ſuch a caſe. So here, this 
is not a caſe, in Which we ought to allow, the amendments to 
be made. ; 


85 Rule diſcharged (6) 


(5) The other role. ane the in- 


() Vid. Wenn ad Ln Os 41 ſufficiency of the Teturn has not yet been 


cortpally diſpoſed of... 
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TH was an action on two policies of inſurance, « one on the 

ſhip, the Atlantic, the other on goods on board her, from 
London to Guernſey, from thence to the coaſt of Africa during 
her ſtay and trade there, and at and from thence to her port or 
ports of diſcharge in all or any of the Britiſh M. i= India Iſlands 


Monday, 
June 1 8 th „ 


A warranty 
in a policy of 
inſurance 
that the ſhip 
is American 
property 
means that 
the ſhip 1s 
entitled to 


all the privileges of an Wann 3 and if me has no paſſport on board (obich is required by the 
treaty between France and America) the warranty is not complied with, and the affured cannot recover 


againſt the underwriter, though in fact the ſhip ſuffers no inconyenience in 30 voyage from the want 
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CASES IN TRINITY TERM 


and Amevics: f The ſhip and goods were warranted to be Ame- 


rican property. The plaintiff averred that the ſſip and goods 
were American, and then ſtated that the ſhip ſailed from London 


to Guernſey. and from thence to the coaſt of a where ſhe was 
captured by an ene. 78) 

The defendant pleaded. tha; 3 iche, e on ** 074 be⸗ 
fore Lord Kenyon at Guildhall: a ſpecial verdict was found; which 
(after ſtating the making of the policies, the ſailing and capture 
of the ſhip as ſet forth in the declaration, ) ſtated that the ſhip, the 
Atlantic, was an American {ſhip and the property of the plaintiff, 
a native and citizen of the United States of America, and that the 
goods were American property; | It then ſet forth the treaty 


between France and the United States of. America in 1778; in 
which it was agreed (inter alia) that the ſhips and veſſels belong- 


ing to the ſubjects of the other ally muſt be furniſhed with ſea- 
letters or paſſports. expreſſing the name property. and bulk of the 


ſhip as alſo the name and place of habitation of the maſter dr 


commander of the ſhip, that it might thereby appear that the 
ſhip really and truly | belonged to the ſubjects of one of the 
parties; which paſſport ſhould be made out and granted according 
to the form annexed. And it was further agreed that if the ſhips 
of the ſubjects of either of the patties ſhould: be met with, either 


failing along the coaſt or on the high ſeas by any ſhips of war 


of the other, or by any privateers, the ſhips of war or privateers 
for the avoiding of any diſorder ſhould remain out of cannon- 


ſhot and might ſend: their boats on board the merchant ſhip 


which they ſhould ſo meet with, and might enter her to the 


number of two or three men only, to whom the maſter or com- 
mander of ſuch ſhip or veſſel ſhould - exhibit his paſh 
cerning the property of the ſhip, made out according to the form 


Ort. con- 


inſerted in that treaty. And that the ſhip when ſhe mould have 
ſhewn ſuch paſſport ſhould be free and at liberty to purſue her 
voyage, ſo as it ſhould not be lawful to moleſt or ſearch in any 
manner or to give her chaſe or to force her to quit her intended 


courſe. The verdict then ſtated that before and at the time of | 


failing of the ſhip &c. this country was engaged i in a, war with 
France; and that the ſhip when ſhe ſo failed from London on her 
voyage for Guernſey had not on board any ſea-letter or paſſport 
made out and granted for her according to the form annexed to 


the treaty ; but that at the time of her failing. from Guernſe ey and 


from thence eontinually afterwards until and at the time of the 
F capture 
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capture ſhe was ane with and had on board her ſuch a ſea-letter 


or paſſport &c, and which was. exhibited and ſhewn at the time 
of her capture and loſs by the maſter of the bip tothe eee 
of the French privateer. But whether &c. | 


Park, for the plaintiff, after ſtating the queſtion to les phate 


or not the warranty in the policy that the ſhip and cargo were 


American property had been complied with, argued in the affirma- 
tive. Whether or not a warranty has been complied with is a 
queſtion of fact to be eſtabliſhed by evidence: now here that fact 
is expreſsly found by the jury, and that precludes all farther argu- 
ment. The defendant however inſiſts that the ſkip was not Ame- 
rican, becauſe ſhe had not the paſſport on board during the former 
part of the voyage. But in the firſt place the paſſport was on 


board before and at the time of the capture; and it does not ap- 


pear that the ſhip ſuffered the leaſt inconvenience or Interruption 


from not having it on board when the ſailed from London to Guern- 


fey. And in the next place the want of that paſſport neither ne- 
gatives the warranty that the ſhip and goods were American, nor 
was it a cauſe of ſeizure or confiſcation either by the law of na- 
tions or by the treaty between France and America. 


had the paſſport on board i is another, not depending on the former, 
There is no pretence to fay that the want of this paſſport Was a 
cauſe of ſeizure or confiſcation by the law of nations. It has never 
been holden that the want of ſuch a paper diſproyed the warranty 
of neutrality. The want of certain documents may indeed afford 


a ground of ſuſpicion that the ſhip is not neutral, and when con- 


nected with other circumſtances may be a ground of confilcation: 


but there is no inſtance of a ſentence of condemnation merely on 
the ground that the ſhip had not particular papers on board, 


Even if there had been a ſentence in a foreign court, condemning 


this ſhip on this ground, and that reaſon, had been ſtated as the 


foundation of the ſentence, f it would not. have been concluſive here. 


| Calvert v. Bovill, ante 523. The circumſtance. of material Papers 
being. thrown, 'overboard juſt before the ſhip is taken ralles, * 
ſtronger ſuſpicion than the want of ſuch a document as a paſſport, 
but that alone is not a ſufficient ground of condemnation, Bernardi 


Mon. Dougl. 5 74. And in Saloucci v. "Te a it, was 


a) Pari's Inſur. 415. 
8. 


+Vor. VII. 


condemn- 


PRE HA. 


, Whether the | 
ſhip were or were not American is one queſtion, whether, or not the | 
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A AD ef IN TRINITY TERM. 


ediidbandinidn,! Then conſidering. the treaty between Fan and 
FAG Amterieh, the requiring of the paſſport f is merely a regulation of 
inf, convenience between the two ſtates, having for its object that 
raakrs. Willich is ſlated in the treaty * * ſo as it ſhould not be lawful to 
moleſt or ſearch in any manner * to give her chace or to force 
her to quit her intended voy age,” ; By the law of nations any ſhip 
may be ſtopped on the high ſeas in time. of war by either of the 
belligerent powers in order to examine whether the is carrying any 
ſuccours to an enemy, to avoid which one of the articles in this 
treaty was inſerted. The infraQion of this treaty may be a cauſe 
of complaint'as between the two nations, but as between the ſubjects 
of one of thoſe nations and the ſubjects of any other nation it is 
not à cauſe of confiſcation, nor does it diſprove the warranty 
8 neutrality. If indeed the ſhip had been ſtopped on the high 
ſeas atid for want of this paper had been carried into a French 
port, perbaps that might have avoided the policy on the ground of 
a deviation, inaſmuch as that would have ariſen from the maſter' * 
neglect: but that was not the caſe E 7 the e being on : 
board when the ſhip was taken. 

Giles for the defendant. It is not ſufficient for the inſured to > 
fay that the ſhip and cargo were American; - in order to charge the 
under writer it myſt : appear that the ſhip had all the privileges of an 
American flag. Now it is ſtated in this verdict that the ſhip | in 
queſtion when the firft failed had not the paſſport which is re- 

quired by the treaty with France, and that ſubjected her to greater 
riſks and interruptions than ſhe would have been ſubje& to if ſhe 
Had had this paſſport, and therefore the under writer is diſcharged. 
This comes within the principle on which the caſes of Law v. Hol- 
lingworth (a) and Farmer v. Legg (5) were decided, where it was 
holden that the' aſſured could not recover; in the latter becauſe the 
Captain of an African flave ſhip had not the certificate of his ſer- 
vice required by the ſtat. 31 Geo. 3. c. 54. of 7.5 in the former be- 
cauſe there was no pilot on board; and in which caſe Lord Kenyon 
ſaid “ The principle on which this cafe muſt be determined ſeems 
to be admitted on all hands, namely, that the aſſured cannot re- 
cover on a policy of aſſurance unleſs they equip the hip with 
| every thing neceſſary to her navigation during the voyage - the 
ſhip herſelf mult be ſeatworthy, ſhe muſt have a ſufficient crew, 
and a captain afid pilot of competent {kill.” It is not neceſſary for 
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| a 


the defendaut to eontend that the want of a paſſport in this cafe 


would have been a good ground of confiſcation ; it is enough. if a 
it ſubjected the ſhip to certain interruptians and detentions i in her 


againſt 

voyage, to which according to the terms of the contract ſhe ſhould r 
not have been ſubject. The defendant had a right to expect that 
the ſhip chould fail having every thing on board to prevent her 

being rightfully ſtopped and carried into an enemy's port. The 


circumſtance of the ſhip's having this paper « on board after ſhe failed 
from Guernſe y is perfectly immaterial ; 


becauſe the, n. ex- 


nr 


when the failed was a nin 7 70 Fran prog The 
caſe of Baraillap v. Lewis (a) is a ſtrong authority in favour of the 
defendant; for there though the ſhip which was warranted Dutch 
property was Dutch property, yet as ſhe had not on board ſuch a . 


paſſport as was required by the regulations of Tame was dead 
that the aſſured could not recover. | 


; $ „% 
a Wine 


Lord Kenyon Ch. J. Notwithſtanding A obey FROM ex- 
preſſed (5) that there may be a ſecond argument in this caſe, Lan- 
not forbear ſaying what occurs to me at preſent on this ſuhject. 
On the trial 1 gave my opinion ſtrongly i in favor of the defendant, 
and 1 have no reluctance in ſaying I continue of the ſame opinion. 
This was an inſurance from London to Guernſe , from thenee to : 
the coaſt of Africa and during her trade there and from thence to 
the Weft Indies. Now nothing can be clearer, than this, that if a 
hip that is inſured be not ſea-worthy or in a proper condition for 
failing during any part of the voyage, nothing that happens after- 
wards can better her original ſituation. By the treaty between 
France and America, referred to in the caſe; it is agreed that ihr 
ſhips and veſſels belonging to the ſubjects of either ally muſt be 

furniſhed with ſea- letters or paſſports &c. . Now-I think that the 
warranty in this policy, that the ſhip was American property, 
is not ſatisfied: by merely ſhewing that in fact the ſhip was American 
property. When theſe parties entered into the contract of inſur 
ance, the underwriter was to be indemnified to a certain extent 
under this warranty; the ſhip was not only not to be liable to xiſæs 
ariſing from ber not being American property, . but ſhe Was not te 
be liable to any inconyenience or impediment in her voyage from 
her not being i in x the coudition en by the treaty ick France. | 


, 


"= Park's ee | i Ho: expreſied a "with to bare the aſs argue 
(4) During the argument the parties | agais. 
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board. 


CASES IN TRINITYT TIR M 
The queſtion here is whether or not this ſhip was in ſuch a fitua- 


tion as to be entitled, in the words of the defendant's counſel, to 
all the privileges of an American flag; I think ſhe was not. 


ts 
true perhaps that the French had no right to conſiſeate the ſhip for 
not having the paſſport on board, if in fact it were proved that ſhe 
was an American ſhips; but under the terms of this treaty the 


French had a right to do certain acts which they could not have 


done according to the treaty if the paſſport had been on board. If 


the paſſport were on board the French ſhips were not to come 
within cannon- ſhot, nor to chaſe or drive her out of her voyage, 


and they were not to ſend more than two or three men on board; 
which” negative implies an affirmative, that in caſe ſhe had no 
paſſport on board the French would' not have been guilty of any 


infraction of the treaty if they had forced this ſhip out of ber 'voy- 


age. The parties to this- contract of aſſurance” meant that the 


underwriter ſhould not be liable to ſuch riſks: but the ſhip - Was 


ſubject to theſe riſks and inconveniences through the neglect of the 
aſſured, becauſe he did not do all that was required by the treaty. 


Might not this ſhip have been carried into a French port and the 


voyage been thereby delayed for want of this paſſport, though 
perhaps ultimately ſhe would not have been liable to confiſcation? 


And is not that a greater riſk than the underwriter engaged to in- 


ſure in the caſe of a ſhip warranted American? It is true that the 
loſs did not happen in conſequence of the ſhip not having a paſſ- 
port: but ſtill the underwriter was thereby put to greater riſk 
than he would have been if the ſhip had had this document on 
I am therefore of opinion as at preſent adviſed that the : 
plaintiff has no right to call on the underwriter. . 
As HHURST J. The warranty that the ſhip was American does 
not mean merely that the ſhip was Amcrican- built, but that ſhe was 
entitled to all the privileges and indemnities of an American ſhip, 
otherwiſe it makes a difference in the value of the riſk; and in or- 
der to be entitled to theſe privileges ſhe ſhould have had a paſſport. 
The aſſured ought to diſclole to the underwriter all the circumſtances 
within his knowledge that may affect the quantum of the riſk: 
now if the underwriter had been informed that this ſhip would not 
have any paſſport on board in the firſt part of the voyage from 
London to Guernſey, perhaps the underwriter would not have inſured 
for the ſame premium. For this reaſon 1 think that the plaintiff | 
is not entitled to recover in this action. 4 Kate 40 


"y 
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GRO8SE 


IN THE THIRTY-EIGHTH YEAR OF GEORGE IN. 
G nos J. Although this appears to be the farſt caſe of the kind, 
I think that the principle eſtabliſhed in the caſes of De Hayn v. 


Hartley (a) and Barzillay v. Lewis mult decide it. It was there 
holden that if a warranty be not ſtrictly complied with the under- 


writer 18 diſcharged; and in the latter my Brother Buller ſaid © The 


ſtrongeſt ground ſeems to be that ſhe was warranted to be Dutch. 
property, and yet had none of the documents neceſſary to protect 


1 neutral Hip conliſtent with the regulations of the court of 
France.” | 


LAWRENCE J. It was 1 * for MER), by the plaintiff's 
counſel that it muſt be conſidered by the finding of the jury that 
the warranty was complied with: but they have only found the 
fact that the ſhip was American property; it remains for the Court 
to explain the meaning of the warranty. Now if the meaning of 
the warranty be that the ſhip 1 is entitled to all the privileges of an 
American flag, then this warranty was not complied with ; and that 
ſeems to me the fair conſtruction of the policy. Therefore I think 
the plaintiff 1 is not entitled to recover. 


e for the aintiff n mill (5). 


(a) Ante, 1 vol, 343+ 
(5) On a ſubſequent day in the term the 


having. a ſecond argument. 
plaintiff's counſel, finding the opinion of 


Wixixe and Another Aſſignees of Cann a Bankrupt 
againſt Caskv. 


HIS was an 1000 for money had and received by the defend- 
ant for the uſe of the plaintiffs as aſſignees of Thomas Cann a 
bankrupt, as alſo for the uſe of Cann before he became a bankrupt; 


and alſo upon an account Rated with the plaintiffs as ſuch aſ- 


ſignees, and alſo with Cann before he became a bankrupt. The 
defendant pleaded the general iſſue. On the trial of the cauſe at 
the laſt aſſizes for Glouceſter before Heath J. a verdict was taken for 
the defendant, ſubject to the opinion of this court on a caſe reſerved. 
Cann was a clothier, and the defendant: his factor in London, and 
their courſe of trade was this; Cann conſigned goods to the de- 
fendant which were ſold: by him, and he received 5 per cent. 
commiſſion, taking on himſelf the riſk, of the debts, Goods to 
the amount of 2221 18 5, had previous to the act of bankruptey 

maent was proteſted by the 1 Jac, 1 
8 T 


3 vll. been 


the Court ſo ſtrongly 3 him, declined 
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principal for 


the amount 
of goods ſold 


on account 


after a ſecret 
act of bank- 
ruptcy of the 


principal, 


but without 


notice to the 


factor; and 
after notice 


of the bank - 


ruptcy the 


factor paid 


his accept- 
ance to the 
holder of the 
bill; held 
that the pay- 
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* 2 CASES IN TRINITY TERM 
been ſo configned | to the defendant, and ſold by him; and be 


was indebted to Cann to that amount. On the 2 1ſt of February 


and Anquber 1794 Cann committed an act of bankruptcy, on which the com- 


againſt 
CASEY. 


miſſion iſſued, by leaving his dwelling-houſe at Nodborough in 


the county of Gleuceſter to which he never returned. On the 22d 


of February he arrived in London, and on the ſame day called on 
the defendant at his houſe in the 01d Cbange, and after informing 
him that he wanted to- pay for a quantity of wool which he had 
bargained for in the country requeſted the defendant to furniſh 
him with bills for the amount of the goods ſo ſold by bim as 


factor, and for which the defendant then ſtood indebted. The 
defendant thereupon accepted bills of exchange which Cann then 


drew payable to his own: order at two, three, four, five, and ſix 


months after date, and indorſed-in blank by him to the amount 


of 208 J. 125., and allo delivered to him one other bill dated 
22d February 1794, drawn by the defendant and payable to one 


2 erry for 141. 6 .., making together the ſum of 222 J. 18 s. the 


whole balance due to Cann from the defendant, but for which no 


receipt or acknowledgment was given. Theſe bills were diſ- 
charged by the defendaut as they became due. 


Dauncey for the plaintiffs. The payment by the defendant of. 


Cann's bills after knowledge of his bankruptcy was not protected 
by the 1 Jac. 1. c 15. / 14., which provides “ that no debtor 


«of the bankrupt ſhall be endangered for the Payment of his debt 
« truly and bona fide to any ſuch bankrupt before ſuch time as 
he ſhall underſtand or know that he is become a bankrupt.” 

Excluſive of the ſtatute ſuch a payment however fairly made after 
an act of bankruptcy would not have been protected. The act 


therefore ſurniſhes an exception in that particular caſe to the 


general rule of law; and the Court will not extend that exception 
by implication eyone the ſtrict meaning of the words in pre- 


judice to the other creditors of the bankrupt. It is confined in 
terms to payments made without notice of the bankruptcy, and 


therefore does not extend to an acceptance of a bill, which is no 
payment but only an engagement to pay at ſome future time; 
and here the payment itſelf was made after the commiſſion iſſued. 
The bills were given payable at ſuch times as the defendant would 
have becn liable to pay for the goods: the effect therefore of 
this tranſaction was to enable Cann to appropriate to bis own uſe 


by anticipation ſo much of his property as would otherwiſe have 


devolved in the ordinary courle of dealing to his creditors z ; while 
Cafey 
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Caſey did not advance his own liability more than it was before. 1798. 
80 fat was this from a payment before notice of the bankruptcy 3 
that it was not even an obligation to pay at that time. If the W 
defendant had received Carr's acceptance payable after the bank- Caszr. 
ruptey, he could not have ſet it off againſt a debt due to the 
bankrupt's eſtate at the time; for the 5 Geo. 2. c. 30. /. 28. only 
provides that debts due at any time before the act of bankruptcy may 
be ſet off. Nor was this a debt which could have been proved 
under, Gann's commiſſion (ſuppoſing it to have been a voluntary 
acceptance) for the like reaſon ; becauſe it was not a debt due at 
the time when the act of bankruptcy was committed. And how- 
ever hard the eaſe may be, that is no anſwer to the demand 
at law. e 


— 


7 


* 


Molan, contrà, was ſtopped by the Court. | 

Lord Kenyon C. J. This is as clear a caſe as can be ſtated. 
If we had an election given us for the firſt time to put either a 
rigid or a liberal conſtruction on the ſtatute of James, I ſhould 
not heſitate to ſay that we ought to put a liberal conſtruction upon 
it; for the object of it was to protect certain payments made to a 

bankrupt that common ſenſe and Juſtice required ſhould be deemed 
valid payments, and in this inſtance to correct the rigour of the 

| bankrupt laws. Now if the defendant had given other goods in 
exchange for theſe at the time, that would have been a payment 

to all intents and purpoſes, though not made in monies numbered. 

And it has always been holden that giving a bill of exchange is 
deemed a payment in ſatisfaction, provided the bill be paid 

when due. i. 5 1 8 | 

The other Judges concurred. | | 

53 60 Poſtea to the defendant. 


Dok on the Demiſe of WIELIAu WyVNDHAM againſt Susie, 


June Iꝗtb. 
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JECTMENT for a meſſuage and land with the appurtenances hana 

in the pariſhes of Sf. John the Baptiſt, St. Tohn the Baptiſt leaſing for 
OE: Oar ent WEEN 3 „ one, two, or 
in Devizes Rowd, and Biſhops Canning, in the county of Wilts. three lives, 


| or for any 
term of yea's determinable on one, two, or three lives, ſuch lands as were then demiſed for any ſuch 


term, lands are not included which were then held under a demiſe ““ to V. and G. for ninety-aine 
years, if V. and his widow and any eideſt ſon living or in ventre ſa mere at the time of his (7's) 
death, or if no fon any eldeſt daughter then living or in ventre ſa mere, or any or either of thoſe 
'* three viz. of the ſaid V., and ſuch his wife fon or daughter ſhould ſo long live, remainder to the 
* ſaid GE. and his widow, fon or daughter in the ſame manner;“ of which deſcription of perſons five 
were in fact living at the time of the power reſerved, who were all entitled in ſucceſſion, three at a 
8 to come in under the leaſe Under ſuch a general power, the three lives muſt be certain and co- 
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ecutors Re, in conſi deration of natural love an- 
their better advancement; to hold the fame unto the ſaid Wadbam 


, ; * * 618 „ * 5 17 b , & þ 3 . 7 2 > , 
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At the trial a ſpecial verdict was found ſtating in ſubſtanee the 


following facts. Sir Wadbam Mqmubum Ktirone of the Judges 
of che Court of B. R. being ſeiſed in fes of certain eſtates in ti 
counties of Vir, Dorſet, and Somerset, (whereof the premiſes in 
queſtion were part,) and h wing ſix ſons, John, Hugh, \Walh 
Maubam, Thomas, and Ceorge, on the 20th December 1667 wy 
miſed the premiſes in queſtion by -indentute between himſelf on 
the one part and his two ſons, Mauhum then about ſive years old, 
and George then about one vear ld, on thè other part, their ex- 
d affèction and for 


his executors &c. from the decenſe of Sir W. N. For tbe term of 
ninety: nine gears, y—_ the . 222 Wadham and any woman whom he 


Should marry and who ſhould be bis wiſe" at the" dime. d his deceaſe 
and any ſon "of bis body law fa 2 begotten” or to be 'begotteny which 


ſhould be bis elaeft ſon living or in ventre 


mere at the time his 


 deceaſe," or if at that time he bad no ſon born, nor in ventre ſa mere, 
thett if” any bis eldefi daughter \fhould be then living or in ventre ſa 
mere, or any or either of thoſe three, vix. of the aid Wadham and 
fuch his wife and fon if any, or daughter, if uo ſon, at the lime of 


Hic deceaſe: foould fo long live, remainder to the ſaid. George, for the 
term of ninety- nine years (in the like manner as was before 
limited with reſpect to Wadbam,) yielding and paying during the 


aid term the yearly rent of twenty ſhillings; with a proviſo that 
Sir Madbam might revoke the ſaid term during bis- life. On 


13th December 1668 Sir Wadbam made his will, whereby he de- 
viſed all his lands &c. (including the premiſes in queſtion), and 


all his leaſes and chattels and the uſes and truſts he had in any of 


them and all his perſonal eſtate to truſtees and their executors &c. 
to hold for twenty-one years unleſs his ſon John or ſome other of 
his ſons becoming his heir ſhould ſooner attain the age of twenty- 
five, in truſt to raiſe money to pay debts and legacies, the ſurplus 
to the uſe of ſuch heir when he ſhall attain twenty-five; 3 remainder 
of the ſaid lands &c. (except what was afterwards. otherwiſe 


| diſpoſed of) to his ſon Fobn for life, remainder to his firſt. a nd 


other ſons ſucceſſively in tail male, with like remainders ſuc- 


ceſſively to his ſons Hugh, William, Wadbam, Thomas, and George, 


and their firſt and other ſons ſucceſſively in tail male; remainder 
to the ſaid truſtees, their executors &c. for ſuch term as might 
be ſufficient to raiſe 2000 J. more a piece for ſuch-of his daughters 
as ſhould be living at ſuch time of failure of iſſue male, or in caſe 
any of the daughters be then dead leaving iſſue, then 10201. for 

3 „„ 
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each iſſue then living; remainder to his brother [Hugs for life, 
remainder to his firſt and other ſons. ſucceſſively in tail male; 
remainder to his brother Humphry for life, remainder to his couſin W 
John Wyndham, fon of Hamphry, and the heirs male of his body; 


remainder to his own right heirs ; with a power for every perſon 


ſeiſed of an eſtate of freehold in poſſeſſion under the will to make 
leaſes not exceeding three lives or twenty-one years of things 


uſually demiſed under the old and accuſtomed rents or more, as 


tenants in tail might do under the 32 H. 8. Sir Wadbam died 
ſeiſed 25th December 1668, not having revoked the leaſes, and 


leaving his fix ſons, his eldeſt ſon John being then twenty-five 
years of age. His fon Wadham entered into the demiſed pre- 


miſes by virtue of the indenture. Job Wyndham the eldeſt ſon 


of Sir Wadbam became ſeiſed of the eſtates deviſed to him for 
life; and on 1ſt January 1675 married Alice Fownes, and on 
iſt January 1676 had iſſue by her Fobn the firſt ſon of his body, 


who afterwards came of age, and who on the 1ſt January 1714 

married Ann Barber. By leaſe and releaſe of the 13th and 
14th Junaary 1714, in purſuance of the marriage articles be- 
tween Jobn Wyngbam his fon and Ann Barber, and for barring 
all eſtates-tail and the reverſions and remainders expectant there- 


on, Fobn Wyndham the elder conveyed the reverſion of the pre- 
miſes in queſtion (among other eſtates) to truſtees in truſt for 


him John Wyndham the elder for life, remainder to John Wyndbam 


the younger for life, remainder to truſtees to preſerve &c. re- 


mainder to the firſt and other ſons of the marriage in tail male 


ſucceſſively; remainder to the heirs male of the body of Job 


Myndbam the younger; remainder to Thomas Myndbam brother 
to Jobn Wyndham the younger in tail male; remainder to the 
heirs male of John Wyndham the elder; remainder to William 
Wyndham (brother of John N, yndbam the elder) in tail male; 
remainder to Wadbam W. another brother in tail male; remainder 
to Thomas W. ſon of Thomas W. another brother deceaſed in tail 


male; remainder to VMadbam W. another ſon of the ſaid Thomas W. 


deceaſed in tail male; remainder to George W. another brother of 
the ſaid Yoha W. the elder in tail male; remainder to the right 
heirs of John Wyndham the younger. In the laſt-mentioned 


indenture is contained a proviſo that © John M. the elder and 
Jobn M. the younger during their lives and the heirs male of the 


body of John V the younger lawfully t to be deans, as they 


Vor. VI. 89 could 


Dos dem. 
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1798. Aae Wm come inte actunt poſſeſſion of the: pres 
Pan one miſes before Hmited, by any deed in writing under his or their 
Wruphan hands and ſeals; for ſuch confideration as ſhould feem meet to him 
13.52% , or them, might make any leaſe or grant by copy of court- roll to 
any perſon or perſons for one to or three life or lives for any term 
or number of years determinable upon one two or three life or 
lives of fuch part and parts and fo much only of the ſaid manors 
6 meſſuages lands tehements hereditaments and premiſes as were 
then demiſed or granted for any ſuch term, except the! feveral meſ- 
Suages lands and premiſes which were demiſed by the ſaid Sin Wadham 
40 the faid William W. Wadham W. Thomas W. deceaſed and George 
W. bis ſons lying in Breane the Devizes and Radipole aforeſaid 
atid' in Sock Mantmpgford of! elſewhere; and fo as upon ſuch leaſe or 
grant there be reſerved payable yearly. during the term ſo much 
rent as was then referved or paid.“ On 2gth February 1723 John 
W. the elder died, on whoſe death John M. the younger became 
ſeiſed of the premiſes in the indentures of leaſe and releaſe men- 
tioned, whereof the reverſion of the premiſes in queſtion are 
parcel. On 20th April 1726 the laſt- mentioned Jobn W. ſuffered 
a recovery (a) of the ſame premiſes to the uſe of himſelf in fee. 
By indentures of leaſe and releaſe of the 12th and 13th December 15 
1727 the ſaid 7% W. conveyed the ſame to truſtees} in tee to the uſe 
of himſelf for life, remainder to truſtees to preſerve &c, remainder to 
his firſt and other ſons by Az his wife ſucceſlively in tail male &e, 
remainder. to the heirs male of his own body; with divers other 
remainders over to. the males of the family of Wyndham in ſtrict | 
ſettlement ſucceſſively, with an ultimate remainder to his (the 
(ſettlor's) own right heirs; with, a power for © the ſaid John 
Wyndham and Thomas W. brother of the ſaid Fob W. during their 
lives and the heirs male of the body of the faid Jobn W. and Thomas 
W. as they ſhall ſeverally and reſpectively be in the actual poſſeſſion 
of the ſaid manors lands &c. or any of them hereinbefore limited to 
him or them by any deed in writing under his and their hands and 
ſeals for ſuch ſines or other conſiderations as to him or them ſhall 
ſeem. meet to make any leaſes or grants by copy of court - roll 
to ay 2 or perſons for one two or three life or lives or for 


(4) The recovery v was 7 in ks ſpecial bat i upon A cart ond of all hs former 
verdict at full length. When it came on for precedents of ſpecial verdigs no inſtance 
argument, Lord Kenyon a ſked if, it would 1 could be found i in which a recovery was not 
not have been ſufficient to ſtate the legal ef- | ſet forth at length, and for that reaſon it 

ſect of it; the ccunſel on both ſides ahſwer- | was not thought prudeot or ſafe to kate fr 
ed ibat it had been their wiſh ſo to ſtate it, | otherwiſe io the. prefent caſe. . „ 
ö an 
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any terms or number of years determinable upon one two or thres: 1598s 
lives in poſſeſſiom reverſion or remainder of ſuch part und parts and 
Dos dem. 

ſo mueh only of the ſard manors lands &cc. as are now: demiſed and Wraonan 

granted for any fuch ume; Io äs upon fuclt leaſe or leaſes demiſcs eon. 

or grants there be reſer ted payable yearly during the term &. ſo 

much rent as is no reſerved ot paid for the ſame or more aas 

portjonable part c.; with a power to Jobn M. to revoksè the uſes 

of the laſt :- mentioned ĩndenture and declare new uſes. John M. the 

younger had no iſſue male by Ain Batber but Ann his only child 

born the 14th April 1731. On 4th February 1745 he revoked by 

deed poll the uſes of the laſt- mentioned indenture by virtue of the 

power reſerved, and made an appointment to himſelf in fee. By 

indentures of leaſe and releaſe of the 6th and ath. February 1745 + 

the ſaid 7% N. conveyed the fame eſtates to truſtees to thei uſe of 

himſelf for life, remainder to truſtees to preſerve: &e, remainder 

to his firſt and other ſons ſucceſſive y in tail- male, remainder to his 

daughter Aun W. for life, remainder to Milliam ſon of William W. 

brother of the ſaid Fohn W. deceaſed father of the ſaid Jobn WM. 

deceaſed in tail male, remainder” to Madbam M. another ſon of 

William TW. "Qiceaſed'3 in tail Male, with divers remainders to other 

male branches of the N. Yud hams in tail male; with remainder to 

his own right heirs. In which was contained tlie following power 

(on which the queſtion aroſe), that the aid John W. party 

thereto and the ſaid Ann W. the daughter as they ſhould roſpeftively be 

in poſſeſſion bf the faid manors lands Ac. limited to him und them 

reſpectively for 1 fe as aforeſaid by any deed in woriting under bis ber 

br their hands and feals for uch fine or other conſt iderations as to: him 

ber or tbem might feem meet to make any leaſe and grant by copy of 

court-roll to any perſon” or perſons for one 14290 or three liver, or for 

any term of years determinable upon one two' or three lives' in poſſeſſion 

reverſion or reminder of fueh part and parts and Jo much only the 

aid manors lands Vc. as tber then” demiſed er granted for any ſuol 

time; fo''as upon ſuch Teaſe or grant there be reſerved payable: yearly, wn 

during the term fo much rent as was then reſerved or paid for the ſoummm 4 

or more, or a proportionablepart & anything contained to 1ht tontrary | 

thereof in anyaviſe notwithlanding ; alſo to let any other part of the ſaid 

premiſes on rack rent leaſes for twenty-one years or under. Before : 

and at the time of the deed of x 1714. and from thence.until;at and 

after the deed of 1 0743" divers parts of the premiſes ſettled were on 

leaſes for ninety: nine years determit able on three lives at the moſt, 

al the 2 for whole lives ſuch leaſes were made being alive at 
„ 7* . 
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4798. the time of: granting the ſame, which were from time to time 
OT renewed until the death of Ann W. Wadbam W. the leſſee the 
Wrxouan ſon of Sir Wadbam married Sarah Hurf, and had iſſue by her Henry 
"Te W. born 12th September 1509, and died the 19th February 1736 
| leaving Sarab his widow and Henry his eldeſt ſon him ſurviving. 

Sarah died the 15th April 1758, and Henry died 6th October 1788. 
George W. (the other leſſee) another of the ſons of Sir Wadbam, 

married Katherine Aſbley, by whom he had iſſue Wadbam W. born 
iſt January 1700, and died in 1746, leaving Katherine his widow 
and Wudbam his eldeſt ſon him ſurviving. Katherine died 4th April 
1752, and Wadbam died 224 September 178 3. The premiſes in 
queſtion were held under the leaſe of 1667 till the death of the ſaid 
Madbam N. At the time of making the indentures of leaſe and re- 
leaſe of the 13th and 14th January 1714 till after the making of 
the indentures of the 6th and 7th February 1745 divers parts of the 
lands therein compriſed were held by leaſes for ninety-nine years 
determinable on three lives; other parts by the ſaid indenture 
granted by the ſaid Sir Madbam, and by fimilar deeds to other of 
his younger children; and other parts by rack-rent leaſes; the 
relative value of each being four parts in ſeven during ſuch time 
held by leaſes for ninety- nine years determinable on three lives, 
two other parts by leaſes granted by Sir Nadbam to his younger 
children, and the other remaining part by leaſes at rack-rent. 
Jobn M. the ſettlor of 1745 died on 27th December 1750 leaving 
Ann W. his only child, and Ann became ſeiſed for life, remainder 
to William W. in tail male. The ſaid William W. died 29th Decem- 
ber 1762 ſeiſed of ſuch remainder, which deſcended to Vi lliam M. 
his ſon and heir; he died 12th September 1786, and the remainder 
of which he was fo ſeiſed deſcended to William W..the leflor of 
the plaintiff his eldeſt ſon in tail male. Ann W. on 1ſt May 1751 
married J. E. Arundel whereby he became ſeiſed of the premiſes 
in right of his wife for her life; and being ſo ſeiſed on 6th Febru- 


ary 177 3 leaſed the premiſes in queſtion to C. P. by indenture e- 


ecuted by him and Ann his wife to hold the ſame for ninety-nine 
years if J. E. Arundel and J. E. A. his fori-ſhould ſo long live, to 
commence on the death of Maubam M. eldeſt ſon of George one of 
the ſons of Sir Wadham, reddendum to N E. Arundel and Ann his 
wife and the perſon to whom the revergon ſhould belong 205. at 
Lady- day and Micbaelmare uch, with a proviſo for' re-entry if the 
rent were nbt paid and there were ho ſufficient diſtreſs. On the 


death of Madbam i the ſor * George, C. P. entered and was poſ- 
* 14, Os 


* i 4 
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ſelled of ths premiſes in queſtion;*And on byih September. ex 1798. 
7. E. A. and Hm hib wife leaſed the fame premiſes to the ſaid . 
C. P. for ninetycnine years if Thomar Raymond Arundel their ſon WI Aon 
mould fo long live, to commence from the deaths of the ſaid ow. 
J. E. A. tlie father and . E. A. che ſon, with the lame tedden- 

dum as laſt mentioned. . E. A. the futher and Ff 
7. R. H. tlie ſohi art living: Anh Hrundel died Gth ib ne 
on Whoſe death the leſſor of the plaintiff as heir male of 3 
ar Vin . "tiA father e and 2 e N 


ae 400 Ws düfte Sr.: ee ods ban blad nge moifts 589 
for the leſſor of the pala be duellen * whether 
that part of the eſtate compriſed in the leaſe granted by Sit 
Madbam M. in 1667 to his younger children is within the leaſiag 
power of the deed of 1745. Nothing will turn upon the nature 
or deſeription of the property, as there is ſufficient, of every kind 
to anſwer the deſcription of it in that ſettlement without ne- 
ceſſarily including the premiſes in queſtion. The power of 
leaſing reſerved by the deed of 1745 is that the ſettlor and Aun 
his daughter might have @ power reſpectively, as they were in 
polleſhon of the eſtate, to leaſe for one lꝛuo or three lives, or for 
any term of years determinable upon one tuo or tree lives, in poſ- 
Seſſion reverſion or remainder, fuch part and parts and. ſo much only 
of the ſaid lands c. as were then demiſed for any ſuch time; ſo ay 
there be reſerved the ſame yearly rent &ec. At that time the pre- 
miſes iu queſtion were out upon leaſe granted by Sir Wadbam in 
1667 to his younger children; and it therefore becomes material 
to conſider the operation of that leaſe, whether it comes within 
the deſctiption of the power reſerved in 1745, i. e. whether that 
can be called a leaſe for one t200 or three lives, or for any term of 
ears. determinable on one two or three lives Ac. Firſt, it is ob- 
ſervable that the intereſt thereby granted was for the ; advange 
ment of children, and was revocable by the grantor, and there- 
fore does not fall within the common meaning of the word. leaſe. 
| Next, it was granted. for more. than three lixes; for it was at that 
time held during the lives of Sarah. the widew.gf Wadham W., 
Henry his fon, and; George the ſon of Sir Waargm ; belides which 
| —_ there were then two other lives Which were "entitled ene 
. under the leaſe, vis. Katherine. the widow. of George. (in cale. the 
= | ſurvived her huſband) and Wadhom his ſon. When George died 


| the year following there were ſtill four lives dubliting upon which 
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the eſtate was in fac beld; namely, the two widows and KR two 
ſons of the firſt grantees. Beſides which, at the time of the ſet- 


Wynpran tlement in 1745 there was a poſſibility that George might have 
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been left a widower, and might have married again and had other 
children, and all theſe might alſo have come in under the leaſe. 
It.could not therefore be ſaid that the eſtate was holden upon any 
deſinite number of lives, and certainly was not conſined to three 
lives at the time. Neither was it confined to co-exiſting lives; 
in which reſpect allo it differs from leaſes for one two or three lives 
generally ſo called. Leaſes of that deſcription are always taken to 
mean leaſes for three certain lives in being, which are conſequently 
running out at the ſame time, and are conſidered as equivalent 1 in 
point of intereſt. to leaſes for twenty-one years abſolute ; and 
this is a common mode of leaſing in ſome parts of the kingdom, 
particularly in the Weſt, where this eſtate lies. . In Now v. Cu- 
ler (a) it was ſaid by Sir Wadbam Wyndham Juſtice himſelf, that 
under a power to leaſe for one two three lives the. grantee could 
not make a leaſe for the life of a perſon not then in eſſe. It is fur- 
ther obſervable that the power of leaſing 1eſerved to Ann Wyndham 
the daughter of the ſettlor was not confined to perſons of her own 
| family, but ſhe might have granted this eſtate, if at all, for the life 
of a ſtranger, which could not have been the intent, of the ſettlor, 
whoſe partiality for the male branches of his family was ſo ſtrong 
as to induce him to diſinherit the iſſue of his only daughter. 1 
Dampier contrà.—It is material to conſider the ſituation of the 
family at the different periods when the ſeveral ſettlements. were 
made, in order to ſhew the meaning of the ſettlor in reſerving the 
power of leaſing i in the deed of 1745. The ſettlement of 1714 
was made upon the marriage of Fohn Wyndham the younger e andin 
F contemplation of his having male iſſue. There the power of 
leaſing was granted | in the ſame terms as in the deed of 1745, and : 
it was neceſſary to make an expreſs exception out of that power c M 
the lands in queſtion which had been demiſed by Sir Mad ban. 
which ſhews that the parties, one of whom John Wyndbam the 
younger was the ſettlor i in the deed of 1 1745» conſidered that the 
power of leaſing would have“ extended over thoſe lands if they had 
not been particularly excepted. At the time of the ſettlement of 
1745 the ſituation of the family was materially, a altered. Jobn 
Wyndham was then near 70 years o old, having only. one daughter 
and no probability of any other children. And. though, it muſt be 
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(a) Sir. F. * 165. 


f preſumed 
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preſumed that he had a firong partiality for the male line of his 


family by giving them the bulk of his eſtate, yet it may as fairly 


be preſumed that he conſidered his daughter's children in the light 


of younger children of the family; and therefore it was natural 
that he ſhould enable her to make the ſame proviſion for them as 


bad been before made for younger children by Sir Madham. _ Ac- 
cordingly the power of leaſing is given to his daughter in the 


ſame terms as is contained in the ſettlement of 1714, but omitting 


the exception of the lands demiſed by Sir /adbam. This difference 


in the two ſettlements, ariſing out of the different ſituations of his 
family at the reſpective times, is the ſtrongeſt indication that he 
intended to give his daughter the power of leaſing the premiſes in 
queſtion. Then the words of the power are ſufficient: to carry 
that intent into effect. It is not conſined to lande which had been 
uſually demiſed, but to all lands which were then demiſed or granted 
for one two or three lives or for 99 years determinable on one two or 
three lives. This deſcription does in terms include the lands in 
queſtion for they were demiſed for 99 years determinable on 
lives never exceeding three at one and the ſame time though 


not concurrent. The cafe of Snow v..Cutler (a) only ſhews that 


Mrs. Ann Arundel had not the power of granting ſuch a leaſe as 
Sir Wadham had done: but it is not neceſſary to contend that ſhe 


had; for Sir Wadhbam being ſeiſed in fee had the power of diſpoſ- 
ing of the whole: it is ſufficient for this purpoſe that ſhe had the 


K+ * > 


power of leaſing for three co-exiſting lives. 


Lens in reply. No ſtreſs ought to be laid upon t the omiſſion of : 


the exception in the power of leafing granted by the deed of 174 & 


which was unneceſlarily inſerted in that of 1714. If parties in one 
inſtrument declare that which, was not neceſſary to be declared, the 
omiſſion of it in another where j it was equally unneceſſary cannot 


furniſh. any inference of a change. of intent: for if that were really 


the caſe, it would be more natural and eaſy to declare ſuch change 
of intent in plain words. Beſides, no fair argument of intent 
can be drawn from the 5 of language in two different inſtru- 


ments having no reference to each other, though made between 


ſome of the ſame parties. The former deed is not even evidence 
of the intention of the parties to the deed of 1745. As tothe 
alteration in the ſituation of the family requiring a different arrange- 


ment of the property, that was ſufficiently. provided for by givi ng 
Mrs. Ann Arundel an eſtate for life which the would not have taken 
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againſt 


HALCOMBE. 


CASES IN TRINITY TERM, 


under the former ſettlement. But this very ſettlement, whereby. 


only an eſtate for life is limited to his only child, ſhews the ſettlor's 


preference for the male over the female branch of his family. Nei- 
ther does the power of leaſing in the deed of 1745 extend over 
this eſtate in the terms of it: the leaſe of it granted by Sir Wad- 
ham was not in effect a leaſe for three lives; for at the time it could 
only be determinable on the failure of five and afterwards of four 
lives. And the defendant's argument cannot ſtop ſhort of main- 
taining that if the lands in queſtion were within the leaſing power 
granted to Mrs. Ann Arundel ſhe might have granted ſuch another 
leaſe as Sir Wadham had before done; becauſe unleſs. the leaſe 


granted by Sir Madbam can be deemed * a leaſe for 99 years 


« Jeterminable upon one two or three lives, there can be no pre- 
tence for the defendant's claim at all: and if it can, thena leaſe 
granted | in the ſame terms would be within that power, Unleſs. 


therefore the argument can be carried to the full extent, it muſt 
fail altogether. | | 


Lord KENYoON Ch. J. I think that the defendant's counſel is dri- 


ven to ſupport by argument that Mrs. Arundel had power to make 


the ſame kind of leaſe that Sir N. Wyndham granted for the bene- 


fit of his children, otherwiſe judgment muſt be given for the plain- 


uff. In family ſettlements, ſuch as that made in 1745, it is uſual 


to give a power of leaſing upon lives ſuch parts of the eſtate as 


are held on lives, and to grant leaſes at rack-rent of ſuch parts as 


are let at rack- rent. Perhaps the power of leaſing inſerted in the 


deed of 1745 was ſuggeſted by the conveyancer, who in all pro- 
bability did not know that Sir W. Wyndham had in the laſt cen- 
tury demiſed part of this eſtate in the manner ſtated in the ſpecial 
verdict. The execution of the power by Mrs. Arundel muſt 


depend altogether on the power given in the deed of 1745; the 


intention of the parties in that deed cannot be eollected from the 
contents of the deed made in 1714. By the deed of 1745 ſhe 


had the power to leaſe © for one two or three lives or for any 


term of years determinable upon one two or three lives ſuch parts | 
of the eſtate as were then demiſed for any fuch time,” that is, for 
one two or three lives or for any term of years determinable on 


one two or three lives. The leaſe to the defendant having been 
granted by Mrs. Arundel of fuch parts of the eſtate as were com- 
priſed in the proviſion made by Sir W. Wyndham for his children, 
the queſtion comes to this, whether the leaſe granted by Sir 
W, Wyndham were for one two or three lives or for any term de- 


ET 5 1 pending 


| 
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pending on one two or three lives. Now what is meant by a leaſe 


determinable on one two or three lives? The lives muſt be con- 


current; the candles muſt be all burning at the ſame time. But 
that was not the caſe with reſpect to the leaſe granted by Sir 
W. Myndbam; for that was determinable 6n the lives of his ſon 
Wadham, any widow. left by that ſon, his eldeſt ſon or eldeſt 
daughter, and alſo on the lives of his own ſon George, and of his 


widow, and eldeſt fon ar daughter. That certainly was not a 


leaſe determinable on one two or three lives; for when one died, 


another was to ſpring up in his room; ſo that there might have 
been twelve lives on which the leaſe was to determine. If this 


were a leaſe depending on one two or three lives, they would be 


capable of deſignation: I would then aſk what are the lives ? But 


they were not then known, or in eſſe. I am therefore clearly of 


opinion that the power of leaſing given to Mrs. Arundel in the 
deed of 1745 was a power adapted to the ordinary courſe of ſet- 


tlements, and did not enable her to demiſe the lands leaſed by Sir 
W. Wyndham in 1677 to his children, which were not leaſed for 


one two or three lives or for any number of years determinable 


on one two or three lives, but for a longer duration for ſeveral 
lives. 


ASHHURST ]. declared himſelf of the ſame opinion. 
GROSE J. The leaſe made by Sir W. Wyndham was a pro- 
viſion not only for two of his ſons but alſo for their widows and 


their eldeſt ſons or eldeſt daughters. But the power of leaſing 
given in the deed of 1745 was only meant to extend to leaſes ſuch 


as are uſually granted in the weſt of England for three lives, 


where all the lives are certain and co-exiſting, The old leaſe in 


1677 was rather in the nature of a family ſettlement than of a leaſe 


in the common acceptation of the word. 


LAWRENCE J. of the ſame opinion. 
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Medngſday 
June 20th. 


The Foot- 
guards may 
be billeted 
all over the 
kingdom as 
well as the 


other troops. 


officers and magiſtrates of cities towns and 


ful for the high conſtables petty conſtables 


-Juſtice of the peace to quarter and billet the 


CASES TN TRINITY TER © 


The KING againſt F. Cal vakr. 1 


8 for was a conviction under the mutiny act (a) againſt the de- 
fendant, a livery ſtable keeper in the pariſh of St. Pancras 
in the county of Midalgſea, for refuſing to receive and provide the 
neceſſaries mentioned in the act of parliament for A. Windmill a 
ſoldier in the firſt regiment of foot-guards, who had been quartered 
and billeted upon him. The defendant, before the magiſtrate who 
convicted him, admitted his refuſal &c. but contended that he was 
not bound by law to receive or victual Windmill, becauſe he alleged 
and offered to, prove that certain other bar: iſhes lay between the 
pariſh of St. Pancras and the city and liberties of Vg eftminſter, and 
that no part of the pariſh of St. Pancras is contiguous or adjoining 
to the city or liberties of Męſimiꝝſter: but the magiſtrate, thinking 
that the defence was no ore to the defendant, convicted him 
in 40. 5 
Abbott in ſupport of the conviction (3). The _ ſection of the 
act gives a general power to conſtables &c. of quartering the army 


in inns livery ſtables ale-houſes &c. in any part of England. If 


(a) The 37 Geo. 3. c. 33. J. 31. (after re- | liberties of Meſiminſter and places adjacent 
citing that it was declared by the petition (except] the city of Zoxdorn) ; and when any 
of rights “that the people of the land are | order ſhall iſrue for the quartering or billet- 
not by the laws to be burdened with the | ing of any officers or ſoldiers within the ſaid 


fojourning of ſoldiers againſt their wills,” | city and liberties of Meſiminſter and places 


but that at this time and during the conti- adjacent the high conſtable ſhall deliver out 
nuance of the act “ there is and may be Precepts tO the ee Pet canbntine 
occaſion for the marching and quartering ws ans. wo of __ pariſh 
of regiments troops and companies in 1 ward bamlet and diſtrict within their reſpec- 
ral parts of his kingdom“) . diviſions to billet and quarter ſuch offi- 


Ha cers and ſoldiers of his Majeſty's regiments 
ſhall be lawful to and for the conſtables of foot · guards on ſuch houſes only xn by the 


act is limited within his reſpective pariſh 
hamlet or diſtrict &. By . 40. it is 
enacted that if any victualler or any Other 
perſon liable to have any officer or ſoldier 
billeted or quartered upon him ſhall refuſe 
to receive or victual ſuch officer or ſoldier {6 
quartered upon him, or ſhall refuſe to fur- 
niſh or allow according to the act the ſe- 
veral things thereinafter directed &c. and 


tithingmen headboroughs and other chief 


villages and other places within England &c. 
and in their default or abſence for any one 


officers and ſoldiers in his Majeſty's ſervice 
in inns livery ſtables alehouſes &c. &c. 
The 33d /e8. enacts that © it ſhall be law- 


headboroughs and tithingmen within the 


5 WE EE } ſhall be thereof convicted before one or more 
ernte, juſtices of the peace &c. he ſhall forfeit a 
adjacent to billet and quarter the officers | 


IE : | ſum of money not exceeding 57. nor leſe 
and ſoldiers of his Majeſty's regiments of | 405. 
foot -guards in ſuch houſes only as by this (5) It was agreed that no objection teas 


act are limited in and about the ſaid city and | be taken to the form of the conviction. 


the 


IN THE THIRTY-FIGHTH YEAR OF GEORGE m. 


he act had ſtopped there, no doubt the guards might have been 
«quartered on the defendant. The 33d ſection, which provides 
particularly for the billeting of the guards, was not intended to re- 
"ſtrain the former proviſion, but merely to regulate the quartering 
of them in and about We/ftminſ/ter, by placing it under the control 
of the high conſtable of the city and liberties. For this purpoſe it 
gives authority to the high conſtables petty conſtables headboroughs 
and tithingmen within the city and liberties of We/ftminfler and 


places adjacent to billet &c. The 34th ſection uſes the term parts 


adjacent as ſynonimous. There is nothing in the general intent 
nor in the wording of the act to limit the meaning of the words 


places or parts adjacent to the pariſhes contiguous or adjoining to 


the city or liberties of Meſtminſter, as contended for by the defend- 
The defendant's plea ſhould have gone farther and ſtated 
that St. Pancras was not part of any Place adjacent to Weſtminſier ; 


for © place” in this act of parliament has a larger ſignification than 
| pariſh. The officers, to whom the duty is committed, are ſuch-as 
have more extenſive juriſdiction than parochial officers. The'firſt 


named are high conſtables in the plural number, which, as Weſt 


minſter has only one high conſtable, muſt be intended of the high 


conſtables of the adjacent hundreds. Then the 33d elauſe goes on 
to except the city of London generally, which was nugatory if by 


places adjacent pariſhes only were intended; for moſt of the pariſhes 
in the city of London are not contiguous to the city or liberties of 


Weſtminſter, It ſhews therefore the meaning of the Legiſlature that 
without this general exception the whole of the city of London 
might have been included under the deſcription vf places adjacent. 
He alſo referred to Jones v Walker, Coteper 624. 

H. Blackflone contra, The 31ſt ſection, however it might have 
ineluded the guards if no further proviſion had been made, is yet 


reſtrained in that ręſpect by the particular proviſion made for 


quartering them in the 33d ſection. The words “ places adjacent” 


in that clauſe muſt be taken to mean places contiguous or adjoin- 


ing to, otherwiſe there can be no limit to the ſenſe of them; 
and if they be ſo reſtrained there is no legal diviſion ſo appli- 


cable as pariſhes, which is the largeſt deſcription made uſe of 


in the ſubſequent part of the ſame elauſe, where the high con- 
ſtable is directed to iſſue his precepts to the petty conſtables &c. 
It would have been abſurd to have mentioned pariſhes and hamlets, 


if places meant a larger deſcription ; and here it appears that the 
3 pariih 
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226 | CASES IN TRINITY TERM 
1798. pariſh of Se. Pancras does not adjoin the city or liberties of Ngſtmin- 
e fier. Whether one diſtrict be adjacent or adjoining to another is a 
again matter of fact, and fuch a deſcription cannot be ſatisfied unleſs 
varr, there be an immediate contiguity: per Gould Juſtice in Rouſe v. 
Bardin, 1 H. Blac. 354. So in pleading abuttals in treſpaſs, if 
one cloſe were laid to be adjacent to another, the Pen would x not be 
ſuſtained by ſhewing it was next but one. 
Lord KEnyoN Ch. J. I have no doubt what was the meaning a 
of the Legiſlature in this act of parliament, though perhaps it is 
not ſo accurately penned as it might have been. I cannot but 

think :that the inquiry, which has been made into the preciſe 
meaning of the word adjacent, is wholly immaterial. By the 

31ſt ſection all the army, including the guards as well as 

other troops, were to be quartered in the manner there 
mentioned: and there is nothing in the ſubſequent part of 
the act which confines the quartering of the guards to the city or 
liberties of Meſtminſter or any other particular places. But the re- 
ſult of it is that if they be quartered in Weſiminſter and the places 
adjacent they ſhall be quartered in ſuch houſes only as by the act is 
limited, of which deſcription the defendant's houſe is one. The 
general view of the act was to preſerve as much as was poſſible 
from the nature of the thing the control of the. civil over the mili- 

tary power; and therefore it committed the quartering of troops 
to the regulation and government of civil officers, amongſt others - 
it names the high conſtables, whoſe Juriſdiction it is well known 

extends over the whole hundred. 

ASHHURST J. declared himſelf of the ſame opinion. 


GROSE J. The 33d clauſe only preſcribes the manner in which 
the billeting is to be made. If the guards are quartered in the city 
or liberties of Weftminfler and places adjacent, the billeting is to be 
made in the particular manner there deſcribed. If they are quar- 
tered elſewhere, the billeting is to be according to the manner pre- 
ſcribed by the general clauſe. 


LAWRENCE J. of the ſame opinion. 
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Conviction affirmed. 
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Las Co againf Hicks and Another. | Fi 20 
| » Few before Hove u. Aung, 437. 
4 was an aQioh of treſpaſs for meſne profits. The firſt count u aa 


entry is ne- 
in the declaration ſtatéd the entry and expulſion on the 25th <ffary te 


avoid a fine ; 


of March 1794; the ſecond was exactly ſimilar to the firſt, except and the party 
ſo avoiding it 
that it ſtated the entry and expulſion on the 3d of June 1797 


cannot lay 


To the firſt count the defendant pleaded the general iſſue; on the not omg 


ſecond he ſuffered Judgment to go by default. The venire was cover. 


the meſne 
awarded as well to APY the iſſue Joined on the firſt count as to aſſeſs profits that 


accrued be- 
damages on the laſt. | fore ſuch 


On the trial before Heath 5 at the laſt es at Gloucgſter, the If 2 40 


If a declara- 


jury found the value of the meſſie profits from the 2 25th of March — ee 


1794 to the 2d of June 1797 to be 102 51. 1 $4 and the value two counts, 


nd the de- 
of the meſne profits from the 2d of June to the zoth of Fanuary ane 


lead to one 
1798 to be 2121. 145 and the coſts of the writ of poſſeſſion 0 thee 


de by 
8. 125. And a ſpecial caſe was reſerved for the opinion of ar e 15 


this Court. 5 i another, and 
on the trial 
Thomas Compere the younger being by virtue 1 a 3 bf ths feſt 

the plainti 

made in the year 171 5 ſeiſed of the premiſes mentioned in the only prove 

& of 

declaration for his life, with remainder to his firſt and other ſons welpen I; 


which is co- 
in tail male, remainder to his brother Anthony, Compere ror. ow On woke 


remainder to his firſt and other ſons. in tail male, remainder to. . | Filly 
the heirs of the body of the ſaid 7 homas Compere, remainder to titled wa 
. the heirs general of the faid Thomas Compere, on the 24th July 1737 ng gg £0 
made his will of this date and thereby deviſed the ſame 6 = 
other eſtates of which he was ſeiſed in fee) on failure of iſſue of _—_ 
body unto his father Anthony Compere for life, remainder to his 
brother Anthony Compere for life, remainder, to truſtees to pre- 
ſerve contingent remainders; remainder to the firſt and other 
ſons of his body ſucceſſively in tail male, with divers remainders 
for life, and in tail, that never took effect and are not neceſſary 
to be noted in this caſe; - remainder to the firſt ſon: of the body of 
bis couſin Thomas Compere late of Market Harbro' deceaſed for 
life; remainder to the ſaid truſtees and their heirs in manner 
aforeſaid; remainder to the firſt and other ſons of his body in tail 
male in manner aforeſaid; remainder to the ſecond ſon of the body ; 
of the ſaid Thomas Compere deceaſed for life, remainder to the ſaid 
truſtees and their heirs in manner aforeſaid ; remainder to the firſt 
and other ſons of his body 8 in tail male; remainder to his 
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728 cas ES IN TRINITY TERM _ 
1798. own right heirs for ever. The teſtator Thomas Compere the 
53 younger died without iſſue on the 5th of May 1739. And upon 
pore " his death his brother Anthony Compere entered into poſſeſſion 
Hicrs. of the ſaid premiſes and continued in poſſeſſion thereof until his 
death on the 11th of Oder 1764. By indentures of leaſe and 
releaſe of the 1oth and 11th of March 1739-40, the releaſe made 
between the ſaid Anthony Compere (teſtator's brother) and Charles 
Bliſſett of the one part and George Haſlam of the other part, in con- 
ſideration of 2601. to the ſaid Charles Bliffett by the ſaid George 
Haſlam paid {which ſaid ſum of 260/. was thereby declared to be 
the proper money of the ſaid Anthony Compere) and of 5s. to the 
ſaid Anthony Compere, they the ſaid Charles Bliſfett and Anthony 
Compere did grant bargain ſell alien remiſe releaſe and confirm 
unto the ſaid George Haſlam and to his heirs the ſajd premiles, 
to hold to the ſaid George Haſlam his heirs and aſſigns for 
ever, in truſt nevertheleſs to the only proper uſe and behoof 
of the ſaid Anthony Compere his heirs and aſſigns for ever; with a 
covenant from the ſaid Charles Bliſſett and Anthony Compere to levy 
a fine ſur conuſance de droit come ceo &c., the uſe of which was 
thereby declared to enure to the ſaid Anthony Compere his heirs 
and aſſigns for ever. In the Michaelmas Term 14 Geo. 2. a fine 
was levied accordingly of the ſaid premiſes with proclamations be- 
tween the ſaid George Haſlam plaintiff and the ſaid Anthony Compere 
and Charles Bliſſeit deforciants. Anthony Compere father of the ſaid 
Thomas Compere the younger died 24th May 1743. By inden- 
ture of the 5th of March 1760 Anthony Compere of Market Harbro 
firſt ſon of the ſaid Thomas Compere late of Market Harbro' 
deceaſed and a deviſee named in the faid will of Thomas Compere 
the younger in conſideration of 500. to him then paid by the 
4M | faid Anthony Compere the brother, and of an annuity of 20/. to be 
\ \=_ paid to him when the ſaid eftates ſhould fall into poſſeſſion of the 
ip 1 aſſigns of the ſaid Anthony Compere the brother, did grant bargain 
| and ſell his eſtate for life in remainder in the ſaid premiſes 
(inter alia) unto the ſaid Anthony Compere the brother his heirs 
and aſſigns. The faid Anthony Compere the brother by his will 
of the 28th of July 1760 deviſed the ſame premiſes {inter alia) 
to truſtees and their heirs, in truſt to permit his grand-nephew 
Thomas Blizard to take the rents and profits during his natural 
life, remainder in truſt to permit his niece Mary Compere now 
the defendant Mary Hicks to take the rents during her life, with 
remainders over. The ſaid Antbony Compere the brother died 3 
i bachelor the 11th of Ie 1704 without revoking or * 
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IN THE THIRTY-EIGHTH YEAR OF GRORGE HI. 
his faid will. The faid Thomas Blizard having attained twenty- 


one entered into poſſeſſion of the ſaid premiſes deviſed by the 


will of Anthony Compere, and continued therein until the 28th 
day of Auguft 1784, when he died a bachelor. Upon the death 
of the ſaid Thomas Blizard the ſaid defendant Mary Hicks (for- 
merly Mary Compere) entered into poſſeſſion of the ſaid premiſes. 
The ſaid Anthony Compero of Market Harbro' died the 19th of 
March 1794, leaving the plaintiff Lee Compere his eldeſt ſon. 


On the 2d of June 1797 the plaintiff Lee Compere made an actual 
entry into the premiſes for the purpoſe of avoiding the fine 


levied by the ſaid Anthony Compere the brother in Mic haelma- 


Term 14th George 2d, and immediately afterwards brought an 


ejectment in the Court of King's Bench for recovery thereof, 
in which the ſaid Mary Hicks and her tenant Wilkam Rogers 
were defendants; the declaration in the action of ejectment con- 
tained two counts, in one of which the demiſe was laid on the 3d 


of June 179 7, and in the other on the 25th day of March 1 794- 


The ejectment was tried at the aſſizes held at Glouceſter 1 in the 


ſummer 1797, when a verdi& was given for the plaintiff generally, 


which afterwards by direction of the Court (a) was entered on 
that count only 1 in which the demiſe was laid on the zd of June 
1797; final judgment was ſigned and a writ of poſſeſſion ex- 


ecuted. Whereupon this action was brought for che recovery 
of the meſne profits. The queſtions intended to be ſubmitted to the 
Court are; firſt, whether the fine levied by Anthony Compere had 
any operation ? If it had, ſecondly, whether the plaintiff having 


made an actual entry to avoid the fine is not entitled to the meſne 


profits before the actual entry made by him? and ſuppoſing him 
not to be ſo entitled, then, thirdly, whether the value of the meſne 


profits from the 2d day of Fune 1797 and the coſts of the writ 


of poſſeſſion or either of them can be recovered on the firſt count 
of the declaration to which the defendants pleaded not guilty, or 
ought to be aſſeſſed as damages on the laſt count upon which 


judgment was ſuffered by default? The verdiQt is to be entered 
up on the facts ſtated in ſuch manner as the Court ſhall think 


the plaintiff might have entered it up on the trial. 


It was admitted that the fine levied by Anthony Compere was not 


void, and that it was neceſlary for Lee Compere to make an actual 
entry to avoid it. 


(a) Vid. Doe d. Compere v. Hicks, ſup. 433. 
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1 - CASES. IN TRINITY TERM, 


2 for the plaintiff. Firſt; the plaintiff is entitled t to the 
meſne profits for the whole time ever ſince his title accrued, | 
- Suppoling 1 there had been no fine in this caſe, the defendant who 
continued in poſſeſſion ſubſequent to the time when the plaintiff” 8 

title accrued (which was on the death of Anthony Compere of 
M. H.) would have been a tenant at ſufferance; and though the 
plaintiff until entry could not have maintained treſpaſs, yet when 
he had made an entry he might have brought either treſpaſs or 
ejectment, and after the writ of poſſeſſion executed or after a con- 
feſſion of leaſe entry and ouſter he might have recovered the 
meſne profits from the time when his title firſt accrued. Then | 
the cirtumſtance of the fine having been levied i in this caſe cannot 
make any difference; for though an actual entry was neceſlary i in 
order to avoid it, when that entry was made, which has the ſame 

effect as the confeſſion of leaſe entry and ouſter, it has relation 
back to the time when the title accrued. [Per Curiam. © Con- 


feſfion of leaſe entry and ouſter will not enable the party to re- 
cover the meſne profits: the plaintiff muſt have a writ of poſſeſ- 
ſion; and then the entry under the writ will be referred to the 
time of the title. Ain v. Parkin, 2 Burr. 665.] But by whatever 3 
means the entry is made, when it is made the party may recover 
the meſne profits from the time when the title firſt accrued. A 
fine does not take away any right or convey any right; it 18 ſimply 
an acknowledgment by the conuſor that he has _ conveyed his 
eſtate to ſome perſon. The ſtat. 4 Hen. 7. c. 24., after enacting 
that fines ſhall conclude ſtrangers as well as parties and privies, 


adds a ſaving clauſe to every perſon and perſons and their heirs, 
other than the parties in the fine, of their right title claim and in- 


tereſt &c; © ſo that they purſue their title claim or intereſt & 
by way of action or lawful entry within five years next after 
the ſaid proclamations &c.“ This therefore is a condition on 
which the right to a party is reſerved, and when the condition is 


performed it has the ſame effect as if no fine at all had been 
levied. If it be ſaid that a plaintiff in ſuch. a caſe ought not to 


recover the meſne profits that accrued before the entry made to 


avoid the ſine on the ground of laches in the plaintiff, it may be 
anſwered that there are many caſes in which no laches can be i im- 
puted to the party, of whoſe intereſt a fine has been levied, for not 

making an entry immediately after the fine, e. g. thoſe of femes 
coverts and infants. And though in Berrington v. Parkburf (a) it | 


@ 2 Str. 1086, and Aal mu 


3 was 
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| was holden that the leſſor of the plaintiff who was obliged to 1798. 
make an actual entry in order to avoid a fine could not recover 
wo 33 E i 1 | < a 1 Cour za 
in ejectment on a demiſe laid before the entry, there is no reaſon ; againf 
why a plaintiff ſhould not recover the meſne profits before thel e 
entry. And a court of equity will decree the plaintiff the 
whole of the meſne profits from the time when his title accrued. 
Dormer v. Forteſeue, 3 Ath. 124. Beſides on the words of the 
ſtat. 6 An. c. 19. /. 5. the plaintiff may recover the whole. That 
ſtatute enacts that every perſon, who as guardian or truſtee for 
any infant &c. and every other perſon having any eſtate deter- 
minable upon any life, who after the determination of ſuch par- 
ticular (eſtate or intereſt without the conſent of the next 'in 
remainder ſhall hold over and continue in poſſeſſion of any 
lands &c, ſhall be adjudged to be treſpaſſors, and the perſon who 
ſhall be entitled to ſuch lands &c ſhall and may recover in 
damages againſt the perſon ſo holding over “the full value of 
the - profits received during ſuch wrongful poſſeſſion.” But, 
ſecondly, even if the plaintiff be not entitled to the meſne pro- 
fats for the whole time but' only to thoſe that have accrued 
ſince his entry, he may recover them under the firft count of the 
declaration. The plaintiff has his election on which count he 
will take his damages, and may n now elect to enter up a verdict 
on the firſt count, 
Abbott, for the defendant, was s deſired by the Court to con- 
tne himſelf to the laſt queſtion. —The plaintiff is not now entitled 
to enter up a verdict on the. firſt count, inaſmuch as there was 
only one treſpaſs proved, and as he may recover on the ſecond. 
count whatever damages he is entitled to. Two counts were 
added in this caſe for the purpoſe of giving the plaintiff an op- 
portunity of trying the principal queſtion at the defendant's ex- 
pence, Either of the counts will cover the whole of the plain- 
tiff's demand; and if there had been only one the defendant 
would have ſuffered judgment by default on that one and diſputed. 
the quantum on executing the writ of enquiry. Where a decla- 
ration in treſpaſs contains two counts and only one act of treſpaſs 
is proved, the plaintiff is only entitled to a verdict on one: Per 
Buller J. in Taylor v. Cole (e). Here the plaintiff alleged two 
diſtinct acts of treſpaſs, each capable of being proved; and on 
the proof of either the plaintiff was entitled to a verdict on one, 
and on proof of both to a verdict on both: the defendant, con- 


T (a) Ante, 3 vol. 296. 
Vor. VII, 9A 


ſcious 


i,, OASIS: TRINITY TERM 


1798. ſcious da he had committed one treſpaſs, admitted it wh fuf- 
—_ fering judgment to go by default; to the other he pleaded not : 
again guilty, and the plaintiff by carrying the record down to trial, un- 
dertook to prove that the defendant had committed another and a 
different treſpaſs from that confeſſed. by the defendant : but i in this 
he failed, and therefore.the defendant is entitled to.a verdict on the 
| firſt count. As therefore the plaintiff for his own advantage 
OE added a ſecond count, the expence of the trial ought to be borne 
| by him; and in truth this is merely a queſtion reſpecting the 
coſts. : : 
Lord KENYON Ch. J. On ths evincipal queſtion | in this 40 I 
ke my gun, 6450 no doubt. It was decided (whether rightly ſo or not I will not 
e now enquire) early in this century, in 1703, by all the Judges K. 
Wo v2: .. except Mr. Baron Price that there muſt be an actual entry to avoid a 4 
l 5 7 „ fine, and that an ejectment cannot be brought until ſuch entry 
by 2 has been made; and under the Stat. 4 & 5 An. c. 16. . 16. the 
rated POE re” 0 action muſt be brought within a year after the entry is made. 
| A , I Now an action of treſpaſs ſtands preciſely on the ſame footing as 
SA 3 4 Aan ejectment for this purpoſe; and the plaintiff could not treat the 
{ 4188 2 e ee. defendant as a treſpaſſer until he had himſelf made an entry on the 
1 2 et land. It is ſaid however that it is unreaſonable that the plaintiff 
ee. ſhould loſe the rents and profits of this eſtate in the interval be- 
9 0 
3 LA 5-24” tween the time when his right accrued and the ſubſequent entry; 
ff A HHP g and it has been contended that, becauſe a court of equity would 
4 , 2% ö give relief in ſuch a caſe, the plaintiff is entitled to the ſame re- 
iS GH lief in a court of law: but that concluſion by no means follows. 
5 5 There is a caſe in the books, in which the tenant for life having. 
= cut down timber and died Lord Chancellor Cowper decreed relief 
1 againſt his executors in favour of the remainder man, and yet 
the latter could not (a) have maintained an action at law againſt 
the executors of the tenant for life, for actio perſonalis moritur 
cum perſondl. We cannot conſider whether or not a court of 
equity would give relief in ſuch a caſe as this: it is ſuſfi- 
cient for us ſitting in a court of law to ſay that the de- 
fendant was in ſuch a ſituation that the fine protected him not 
only from an ejectment but from every action of treſpaſs until 
the entry was made to avoid the fine. In the caſe of Berrington 
v. Parkhurſt, as reported in Andrews (6), Lord Hardwicke ſaid 
. that in the caſe of a fine the party has no title before an entry, not 
on account of the Stat. Hen. 7, but on account of the puiſſance of 
(a) But fee 5 4th 757 tt) Adr. 136. 
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a 6 at common law. It has been properly ſaid that this fine 28, 
did not work a diſcontinuance ; and ſo it was holden in Stephens 7 
v. Britridge, 1 Lev. 36. But a fine has a certain operation ey 
(which I will not attempt to deſcribe, nor diſcuſs the queſtion 1 
reſpecting the difference between a diſcontinuance and deveſting | 
of the eftate) which in the opinion of all the Judges (except Mr. 
B. Price) makes it neceſſary. that an actual entry ſhould be made 
to avoid it. With reſpe& to the other point; as there was a 
judgment by default on one count, on which the plaintiff might 
have recovered all that he is entitled to, he ought in reaſon to 
bear the fruitleſs expence of the trial on the firſt count, The da- 
- mages therefore mult be aſſeſſed on the ſecond count, and the plain- 
44, tiff muſt oP the coſts of the trial that have been unneceſſarily i in- 
5 Fe * LT 
. As H Lee J. It is a point very well ſettled that an actual entry : 
is neceſſary to avoid. a fine; but the party cannot be ſaid to have 
been in poſſeſſion before he makes ſuch entry. Then the plaintiff 
not having been in poſſeſſion before entry, he cannot recover the 
meſne profits that accrued before. 
 Gross J. and LAWRENCE J. agreed on both points. 
Fer Curiam; Verdict to be entered up for the defendant on the 


firſt count; and damages to be entered up on the ſecond count 
for 220, 14. 
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Hauss0ULLIER againf} HarxTsINCk and others. g. 
Tune 22d, 
"Is was an action of aſſumpſit, brought by the plaintiff as the A vote, by 


| payee of the two following n notes ge the defendants as the e Nee 


a 8 5 
No. 300. b Seturity Bank London No. 300. "ONE... 
35 Cornbill. . 7th day of September 1797. as under de- 

L25. On the 19th day of November next and after that date ee + _—_— 
on demand we promiſe to pay to or bearer £25., being 8 * 
portion of a value as under depofi ed in Wo or for the payment 8 
hereof, aecording to the receipt in our hands. as a promi- 

8 HARTSINcR and Co.“ e 
The value depoſited conſiſted | in titles 
to property marked T. 

R Original Security Bank Th No. 758 
IF No. 35 Cornbill. This 5th day of Fuly 1797. 
Lo. On the 19th day of Offober next and alter that date 


9 . | | | On 
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HavsouL- 
| LIER 
againſt 
HhaRT=- 
SINCK, 


1 \ 


| CASES IN TR INI TY TERM 


on demand we Promiſe to pay to or order £50 for value 


| depoſited and regiſtered 7. | HARTSINCK and Co? ” 


The defendants pleaded the general iſſue, and on the trial at 
Guildhall a ſpecial caſe was reſerved for the NG ors = 
Court. 

The defendants are W in 4 the ſtile of their houſe 
being © The Original Security Bank.” Previous to the iduing of 
the notes in queſtion J. Richardſon had applied to the defendants 
to accommodate him with the loan of their notes to the amount of 
3200 J. on the ſecurity of two renters ſhares in the Drury lane 


theatre; in conſequence of which a deed was entered into, dated 


20th July 1797, by which Richardſon covenanted to ſupply the 


| defendants with ſufficient money to diſcharge all ſuch notes as 


ſhould be iſſued by the defendants on his account, and if he ſhould 


not that he would pay the defendants all ſuch money as they ſhould 
advance on them with intereſt at five per cent. per annum, it being 


agreed that they ſhould never be in advance in caſh for him on 


account of ſuch notes; and by which deed Richardfon aſſigned to 


two truſtees certain deeds and conveyances by which he was en- 


titled to and poſſeſſed of certain clear rents for every night on 
which any theatrical performance ſhould be exhibited at Drury. 


lane and of certain privileges and advantages in and out of the 
ſaid theatre for the reſidue of certain terms of years, in truſt as a 

collateral ſecurity for the defendants. In conſequence of this 
agreement and deed the defendants iſſued notes to Richardſon to a 
large amount, and (inter alia) the two notes in queſtion, which 


have the ſtamps on them required for promiſory notes. The plain- 


tiff diſcounted the notes in queſtion, and is a bonk fide holder of 


them for a valuable conſideration. The queſtion for the opinion 
of the Court is, whether the plaintiff 18 entitled to recover on both or 


either of the notes. 
Ward was to have argued this caſe * the plaintiff, and 


| Park for the defendant, But the Court Deng a ſtrong opi- 
nion in favour of the plaintiff, 


Park ſhortly ſtated the ground on which this 165 had been 
conſidered in the Court of Chancery, from whence it came. 
That the notes were not payable at all events, but payable out 


of a particular fund alluded to in the notes, in caſe that fund 


ſhould be ſufficient. That the ſum ſecured by one of them was 
deſcribed as © a portion of a value as,” &c, in terms pointing 
out the fund out of which it was to be paid. That the payee. was 

. , , ' 18 N i * ' . 
1 i ed of 
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of courſe to refort to that fund and not to the malt at all events. 
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But that even if the makers of the notes were abſolutely liable, Habsovr- 


then the notes ſhould have had a proper ſtamp for an agreement 
and not merely a ſtamp for a promiſory note, the notes being 
agreements for a loan. But 

th 


The Couf® ſaid they were clearly of opinion "that, though 


as between the original parties to the tranſaction the payment of 


the notes was to be carried to a particular amount, the defendants 
were liable on theſe notes which were payable at all events. 
that the notes were on proper ſtamps. _ 


The Tins againſt the Inhabitants of ST. Mary Oo 
THE HILL, Cheer. 


| PI was an indictment for the- non-repair of a road lying 
within the county of the city of Cheſter (a), returned by cer- 
tiorari into this court; and on a former day arule had been obtain- 
ed, on the motion of Eyſtine for the proſecutor, for leave to enter a 
ſuggeſtion on the record that a fair and impartial trial could not be 
had 1n that county ; and praying the Court to award a trial in the 
county of Salop, that being the next Engl. !/þ county where the 
King's writ of venire runs; it having been decided in the caſe of 
The King v. Amery (b) that this Court could not ſend down ſuch a 
record by mittimus to the chief juſtice of the county palatine of 
Cheſter, which was in fact the next county to the county of the 
city of Cheſter. {2 


Chambre for the defendants admitted that the Court had ſo de- 


cided in the caſe alluded to; and the rule was made abſolute 


without further diſcuſſion. But upon this day, 


Lord KENYON Ch. J. ſaid that he had ſince taken the matter 


into conſideration, and was ſatisfied that the opinion delivered in 
the caſe of The King and Amery had proceeded upon a miſtake, in 
ſuppoſing that becaule the King' s writ of venire facias could not 
run into the county palatine of Cheſter, therefore this Court could 
not award the trial to be had there, and that the p:aQtice had been 


- accordingly ; but upon examination it appeared that in the caſe of 


(a) Cheſter is one of the places excepted (8) Ante, 1 vol. 363. 


out of the late act of the 38 Geo. 3. cap. 52. 


Vol. VII. 9 B The 


And 


Poſtea to the plaintiff. 


LIE R 
against 
HART - 
INC. 


Saturday, 
June 2 3 4. 


Upon a ſug · 


geſtion enter- 
ed by leave 


of the court 


upon the roll 


that a fair and 


im partial 
trial cannot 


be had in the 


county of the 
city of Che- 
ter, the Court 
will award 


the trial to 
be had in the 


adjoining 
county pala- 
tine. 
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1798; 


The Ki NG 


againſt 
The Inhabit- 
ants of St. 


MARY. 


Monday, 
2 5 th Juue - 


A commit- 
ment for 
treaſonable 
practices * 
legal. 


2 Stra. 976. and Rep. Temp. Hardæv. 42. for (3) One of wen is R. v. n 


1 CASES IN TRINITY TERM 


The King v. Ellames (a) where the matter originated i in the county 
of the city of Cheſter the record was ſent down to be tried in a 
county palatine; and there were other inſtances (5) tated in the caſe 
of The King v. Amery (c) ; therefore 


Per Curiam—Let the ſuggeſtion prayed for be el dn the 
roll, and let the record be ſent down by mittimus to be tried in the 


* palatine of e | 
(a) This is the ſame 898 as is reported | decided that there might. 
another point, But in the report in 2 Bar- | 7 Geo. 2. | | 
nard. 402. it appears to have been much (c) It is not ſtated on the OE of in the : 
confidered whether there could be a ſpecial | two inſtances alluded to that'the trials were 
jury in that caſe out of the county palatine | by conſent: but in the argument of The 


of Cheſter, the matter originating in the | King v. Amery the caſe of The King v. Jobu- | 


E of the city; ang the Court vſtimately | go was lated to have. paſſed by, conſent. 


The KIx againſt E. M. Dzsr arp. 


uE defendant was brought up in the cuſtody of the governor 

of the houſe of correction by virtue of a writ of habeas 
corpus iſſued out of this court upon the motion of Ferguſſon, who 
now moved that the warrant of commitment returned and pro- 
duced in court might be read ; which being done it appeared that 
the defendant had been committed © for tregſonable Praclices“ by 
a warrant of the Duke of Portland one of his Matty" 8 principal 
ſecretaries of ſtate. 
An act was paſſed in the preſent ſeſſion of parliament, 38 Geo. 3. 

c. 36. for ſuſpending the habeas corpus act, wher eby it is enacted 
that every perſon or perſons that are or ſhall be impriſoned 
within the kingdom of Great BFitain at or upon the day on which 


the act ſhould receive the royal aſſent or after by warrant of his 


Majeſty's moſt honourable privy council, ſigned by fix of the ſaid 
privy council, for high treaſon, ſuſpicion of treaſon, or tregſonable 


praftices, or by warrant ſigned by any-of his Majeſty's principal 
ſecretaries of ſtate for ſuch cauſes as aforeſaid, may be detained in 


cuſtody without bail or mainprize until the iſt February 1799, 
and that no judge. or juſtice of the peace ſhall bail or try any ſuch 
perſon or perſons ſo committed without order from his Majeſty's 
privy council, HEUER by ſix of the ſaid ir council, till the ſaid 
1ſt February 1799.” 
The Attorney General firſt moved to quaſh the writ quia impro- 
vide emanavit ; becauſe he ſaid this was a caſe within the above 
ſtatute 


IN THE THIRTY-EIGHTH YEAR OF GEORGE 111. "937 
"ſtatute of the 38 Geo, 3., by which the Court could neither bail nor 17908. 


7 diſcharge the defendant ; and therefore the writ itlelf ought not e 


to have been granted. 8 a . N 
The Court refuſed to quaſh the writ ;  faying that it aid r not plan Stig 


follow that becauſe they might neither Aſtharpe nor bail the de- 
fendant after, hearing the caſe argued, therefore the writ was im- 
providently iſſued. 


Thereupon the return being firſt filed, Fergilſon moved that the 

defendant ſhould be diſcharged for the inſufficiency of the warrant 
of commitment, it being for reaſonable practices generally, without 
ſpecifying the particular nature of them. The habeas corpus act 

31 Car. 2. c. 2, was paſſed not only in affirmance of the common 

law but alſo in order to carry more effectually into execution the 
proviſion of a former aC of the 16 Car. 1. c. 10. /+ 8. aſſuring to 

the paity committed by the King or any of his privy council his 

writ of habeas corpus; and requiring the return to certify the true 
cauſe of ſuch his detainer or impriſonment ; and that the Court ſhould 
proceed to examine and determine whether the cauſe of ſuch com- 
mitment appearing upon the ſaid return be juſt and legal, or not; 
and ſhould thereupon do what to juſtice ſhould appertain, either 
by delivering, bailing, or remanding the priſoner. The act of 
the 31 Car. 2. points out the means by which the writ is to be 
executed: and with reſpect to ſtate offences, it enacts that if a 
perſon be committed for high treaſon plainly and ſpecially expreſſed \ 
in the warrant, and be not indicted within a certain time, he ſhall 
be diſcharged : and as to leſs offences the Court are to examine the 
warrant to ſee whether it contain a legal charge of any offence ; 
and if ſo, whether bailable; and if bailable, they are to diſcharge 
the party upon his giving ſufficient ſurety according to the nature 
of the offence. Under theſe acts the Court are bound to examine 
into the legality of the warrant at common law, and acjudge 
accordingly. Then the 38 Geo. 3. c. 36. which ſuſpends the 
habeas corpus act for a limited time in refpeCt to perfons committed 
for high treaſon, ſuſpicion of treaſon, or treaſonable practices, was 
not intended nor does it purport to do away the neceſlity of 
a legal warrant of commitment at common law; but the only 
effect of it is to give a power amongſt others to the ſecretaries of 
ſtate, (ſo far authorizing the power to commit long aſſumed by 
them in this country,) to impriſon for a longer ſpace of time than or- 
dinary, without bringing the party impriſoned to trial. The Court 1 
will never put ſuch a conſtruction on the ſtatute as by implication . 
io infringe the liberties of the ſubject. And ſo far is the ſtatute 
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CASES IN TRINITY TERM 
from warranting by expreſs words any.new form of commitment 
that it has immediate reference to commitments -at common law; 


for it refers to ſuch perſons as ſhall be in priſon under any warrant. 
of commitment at the day of paſſing the act or afterwards, and it 


makes no dillinQion as to the form of the commitments, before or 


after the paſling of the act, and does not profeſs to legalize ſuch as 
were made before the act if contrary to law. Then the only 
queſtion is whether a commitment for treaſenable practices gene- 
rally be good at common law. In the petition of rights 3 Car. 1. 
c. 1. / 5:--after ſtating that of late many ſubjects had been im- 


priſoned without any cauſe ſhewn, and when brought betore 


juſtices by writs of habeas corpus no cauſe was certified but that 
they were detained by the King's ſpecial command ſignified by 
the lords of the privy council, without being charged with any 


| thing to which they might make anſwer, the parliament proceed 


to condemn ſuch practice as contrary to law and the right of the 
ſubject. This (ſays Selden) was meant of charges which could 
not be put into the ſhape of an indictment. Lord C. J. Vaughan 


in Buſpell's caſe (a) ſays that in the return to a habeas corpus, the : 


cauſe of the impriſonment ought to appear as ſpecifically and cer- 
tainly to the judges of the return as it did to the court or perſon 
authorized to commit; otherwiſe the Court cannot judge whether 


the cauſe of the commitment be according to law or not. For the 


ſame reaſon all the crown writers agree that the warrant muſt ſet 
forth the cauſe of commitment with convenient certainty, though 
it need not be with ſo much preciſion as in an inditment; 2 Vit. 
52. 591. 2 aw. c. 16. / 16. 2 Hale 111. And formerly it was 


conſidered that a commitment for high treaſon generally was bad, 


without ſpecifying the particular ſpecies of high treaſon; though that 


has been holden otherwiſe ſince 1 in the caſe of Sir W. I/iudbam (b), 


becauſe all ſpecies of high treaſon are capital and of the ſame degree; 
but {till the Court will bail upon a commitment for ſelony gene- 
rally (c). Now here the charge of treaſonable practices! is of a very 
indeſinite nature. It muſt mean ſomething partaking of treaſon. 
It may be high treaſon, or petty treaſon, or miſpriſion of either, 
or being acceſſary after the fact to either: it may be the publiſhing 
of a ſeditious libel, or even the drinking to the health of a traitor, 
or aſſerting the pope's ſupremacy; in ſhort the kinds of treaſon- 
able pradices are fo various that the Court cannot poſſibly know 
what the offence is of which this defendant is accuſed. In the caſe of 


(a) Lang b. 137. (8) 1 Stra. 2. and 3 Fin. Abr. 5 15. (c) Vid. 2 Will 180 
Po Wilkes, 
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Wilkes (a), who was committed for a miſdemeanor, the counſel for 
the crown admitted, and the Court held, that it muſt appear upon 
the face of the warrant for what particular ſpecies of crime or mĩiſ- 
demeanor the party was committed. In Chamber's caſe (5) a com- 
mitment by the lords of the privy council * for inſolent behaviour: 
and words ſpoken at the council table” was holden inſufficient ;- ſo. 
a warrant © for divers cauſes and'miſdemeanors,” Freeman's caſe (e). 


In Lord Shafteſbury's caſe (4 the Court had no doubt that a com- 


mitment by the Houſe of Lords “ for a high contempt againſt the 


Houſe,” generally, was bad; but they would not meddle with a. 
matter out of their quriſdiction. So Dr. Alp bonſo (e) being com- 
mitted by the college of phyſicians for ill-practiſing of phyſic 
the return was holden inſufficient aud the Court would have dif, 
charged him, but to prevent his being taken again upon a better 
warrant he was batled. Beſides great inconvenieneies would enſue 
if a commitment for a cauſe ſo generally charged were deemed, 
ſufficient, In caſe of an eſcape permitted by a gaoler it would be 


impoſſible to aſcertain the degree of offence; of which he had been 


guilty, as that follows the nature of the offence for which the Party; 
was committed. The Court cannot tell whether the commitment 
be for an offence bailable or not; or if bailable, what bail qught 
to be required. The party committed has no opportunity of 
knowing againſt what charge he is to prepare his defence. „This 
inconvenience does not oecur in caſes of high treaſon, where by 
the act of the 7 W. 3. c. 3. / 1. the priſoner is to have a copy of 
the indictment containing the overt acts charged a certain number 
of days previous to his trial. This uncertainty alſo, deprives the 
ſubject of one of the moſt eſſential privileges ſecured to him by the 


habens corpus act, namely, that he ſhall not be vexatiouſly com- 


mitted again for the ſame offence after having been once dif- 
charged ; for under cover of ſo general a charge the Court cannot 
know whether the commitment were for the ſame. offene or not. 


Im 


1798. 


The King | 


againfl 


Laſtly in caſe of an action for falſe impriſonment, the party com- 


mitting muſt juſtify it for the ſpecific offence contained in the 
warrant; but this lets him into a variety of e of different 


offences. | | | e 
The Attorney General contra Sſclaimed any intention of: arguing 


that the act of 38 Geo. 3. meant to legalize, warrants in any « other 
form than was: warranted by. the common Jaws. but ſaid that this 


* 2 22 16, 8. a © Cre Car 133. @) 2 Bulfr. 259. The 4 ſtates the com- 
4c ) Cro. Car. 579. 64) 1 Mod. 144+ mitment to ö deen lor praftfing phy fic, 
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tious practices 12th February 2 Anne. 
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form of commitment had been in conſtant uſe at leaſt dom ks 
time of King William to the preſent; and he referred to ſeveral, 


precedents to the amount of above fifty in all ( in the ſeveral, . | 


reigns of King William, Queen Anne, George 1h; adi and 3d, of 
ſimilar commitments by ſecretaries of ſtate and members of the 
privy council; ſome of theſe latter ſigned by the Lords Nortingbum, 5 


Somers, and Cowper. And he referred in particular to a reeent caſe 


of Sayre v. Lord Rochford (5, where the warrant of commitment 


was in the fame form for reaſonable praclices; ; and yet it never 


occurred to the plaintiff's counſel (e) to object to the legality of 
the warrant, although they did not want either inclination or talents - 


to have raiſed the objection if they had thought there was any found- 


ation for it. This practice is alſo confirmed by the ſeveral acts of 
parliament which have from time to time been paſſed for the ſuſpen- 
ſion in part or in whole of the habeas corpus act; for they all ſuſ- 
pend its operation in caſes of commitments for treaſonable Practices 
although no ſuch offence is ſpecifically noticed in the habeas corpus 
act itſelf : they amount therefore to legiſlative recognitions of the 
practice of commitments in that form. Even with reſpect to the 
ſubject there is a degree of lenity in many caſes in this mode of 


| commitment; for it often happens that the facts diſeloſed would 


warrant a commitment for high treaſon; but if there be any doubt 
in the caſe the commitment is only for treaſonable practices, which 
under the habeas corpus act, at times when it is in force, would 
entitle the party to be bailed. As to offences of the ſame nature 
committed in Scotland, the practice there is to commit on ſuſpicion 


of treaſon ; which practice is alſo recogniſed by the acts of ſuſpen- 


fion referring to it in the ſame mahner as they do to the practice 
of committing for treaſonable practices in England. The argu» 


ments of 1 inconvenience drawn from the uncertainty of the charge 


4 


(a) The following were ſome of them. | Richard Butler for 1 and treaſon- 
Nathaniel Sharpe committed for treaſon- | able practices 14th May 2 Gee. 1 


able and -ſeditious practices 1 5th Oober | Johnſon alias Kelly for reaſonable pre- 
7694. admitted to bail. tices 4th June 8 Ce. 1 | 


James Murray for reaſonable practices David Bryce. for the fame 70 May 
26th October 1694, bailed. 4 9 Geo. 1, , 


Jobs Cordon for the ſame 1ſt July 8 N. 3 Job Purſer for the fame 270 Nevenbr © 
bailed. | | 20 Gro. 2. . $1 HIST 1 8 C1 


Charles Croſſe for dangerous and treaſon- (53) 2 Bac. Bap N 


able practices 29th Odober 8 W. Lp bailed. | J Theſe he hated bs 5 el wk Me 7. | 
William Jack/on for treaſonable and fedi- | my Serjeant Che: but the te; port being 

ö 

J 


only of hat, d T 
Cecilia Haines alias Rufel and Richard we as peſſed eki, . 8. 


. i , 1 a * „* _ T . 7 
1 1 A — 384 4 Fel © 2 4 


Poe 0 x * 


5th Anse. | | | 


d t one — 
_ Haines for treaſonable praQiices 234 Ogieber 188 of..ceneſe, mention Ma, ors 
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are at leaſt as ſtrong againſt commitments on ſuſpicion * treaſon, _ 1798. 
for mere ſuſpicion way not even amount to treaſonable practices, 


l eee 

He alſo d to inſtances of commitments for treaſonable pelo. 
praQices, where the practice was ſo far recogniſed i in this court as | 1 | 
that the parties were thereupon. bailed, and not. diſcharged: one 5 | 


was the caſe of the Biſhop of. Rechefter a) 9 Geo. 1722, and the | 
other was Platt caſe, Eafter T. 1777. The caſe } in Bul rode, | 
which is ſcarcely intelligible, . bears no analogy. to the preſent ; 5 
at any rate the commitment. there did not ſtand on the fame. 
ground of precedent, and perhaps, that, caſe. is not law. 5 He = 
alſo adverted to the doubt which had been inſinuated rather | 
than inſiſted on as to the power of the ſecretaries | of ſtate to com- 
mit for ſtate offences; and obſerved, that it hac | been, x reco 1 
by Lord Holt in 12 Med. 82. who faid i it had never been queſtioned ed. 
till latelyes. M 8 = 
Enfer in reply vas that the +5 4 of rx V. Lord dochfor 2 itt 
could not. be conſidered as an authority | in ſupport. of the practice, it 
becauſe the objection was never taken; and that as. no caſe had os 


a. 


been cited where ſuch a, warrant was. expreſoly holden to be be, | 1 
it could not now be aſſumed that! it Was ſo. 7 That the practice 6 4 
the ſecretary of ſtate's office was of no weight; fo or. that might! bave ij 
been urged as ſtrongly in ſupport. of general, warrants v which were | 4 
now univerſally admitted to be illegal, though ſanctioned by as. 2 þ 
much extrajudicial authority. And this practice was if ag ching a 
rather more. inconvenient than that, becauſe the certainty of the 
offence, in the warrant is of more conſequerice than n the” naming 4 
of the offender ; for the perſon, arreſted I virtue of ; a general War- 


againſt bim, and could. prepare! himſelf better either for his Hi 


24482 in 23051437 03301 10 2100 
or for redreſs than under a warrant of this deſc ſcription. 7 


Lord KENYON Ch. J. Though experiments of chis kind have been 
frequently made i in courts of ju ju ftice, \Uhey ſeldomg 1 a hee . 
member when a doubt, was. made whether or not the Ho ule of. 
Commons had the power of committing'ro-prifons 3 
ſion a gentleman | of great, character and fortune „Sit J. Phi 15. 


IE. Kobe} 


who had retired from the bar, appeared in this court for the pur- P 
pole of moving that the perſon who"had'beon-cammitted-by the 
Houſe mignt be” diſcharged: the Conit beard fit Patichtly, and 


20 700 $a? vad BY 73 FN S190. das | Das endes 0} ING ay HON 


(a) the entf this eaſe in Ft 101 1 com mitted "ith Fim 355 commit- | 
wbich· is dated Ol Bully y Je 8 Goo. 1. ted I for 1 . break * 2 . . xt in the 
ſtates that the Biſhop and ſome others who" warrants F contin bit 0 * 80 333 
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1798. the pithic* perhaps were gratified with hearing the due nön dif- 
er cuſſed; and though the motion way unſucceſsful, I believe the 
N public were ſatisfied that Juſtice was properly adminiſtered,* 
3 Many other caſes of this kind have been agitated in this court, 
where they have met the ſame fate. That every queſtion concern- 
ing the liberty of the ſubje& is important I admit: but it does 
not follow that, becauſe it is important, it 1s difficult to decide. 
The counſel, who moved to diſcharge this defendant, threw in a 
doubt whether or not a ſecretary of ſtate has a right to commit, 
for his expreſſion was the power aſſumed by the ſecretaries of 
ſtate:“ but if we are to learn from the records in courts of juſtice 
and from the received practice at all times what is the law of the 
land, I have no difficulty in ſaying that the ſecretaries of ſtate 
have the right to commit. This right was not even doubted by 
Lord Camden, who expreſſed as great anxiety for the liberty of the 
ſubject as any man; indeed it has been thought by ſome perſons' 
eminent in our profeſſion, who have conſidered the point ſince, 
that he rather overſtepped the line of the law in the caſe of R. 
v. Wilkes ; ; and certainly if that judgment can be ſupported, many 
other caſes that have been ſolemnly determined cannot be re- 
conciled with it. 

In this caſe two queſtions have been made; one, whether the 
late act of parliament authoriſed any new form of commitment: 
but that queſtion was at reſt almoſt as ſoon as it was raiſed ; the 
Attorney General very properly admitted that that act made no 
alteration in the form of commitments. The other queſtion i is, 
whether or not this commitment be good at common law. To 
one argument uſed by the defendant's counſel I cannot aſſent, 
namely, that no point is to be conſidered as law unleſs it has 
been made and judicially decided: if that were true, farewd 
to the common law of the land. If I were aſked in what caſe 
it was determined that a limitation to A. and his heirs gives A 
fee ſimple, I ſhould be as unable to anſwer as Lord Hale was 
when the queſtion was put to him. It is ſufficient if the point 

bas been acknowledged to be law at all times: the law of the 
land ſtands on precedents. I will not ſay whether or not the 
number of caſes from the ſecretary of ſtate's office conſtitutes the 
law upon this ſubje&; but the courſe of office and variety of 
precedents acted upon have been conſidered by very able judges as 
evidence of what is the law of the land; and I cannot get over 


the | caſes. now referred to by the Attorney General. The coma 


mitments 
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mitments prior to the revolution were complained of as grievances,” 1798. 
and probably they gave riſe to the habeas corpus act: and if the W 095 wel 


inſtances. of commitments mentioned on the part of the crown TI”. 
had happened 1 in the reigns of Charles the ſecond or Fame, the Drse and. 


ſecond, I ſhould not have relied much upon them. But the caſes 
no cited bappened ſince the revolution; a time that Mr. J. 
Fofter and other great men conſidered as an auſpicious period for 
this country, and when the liberties of the ſubject were well un- 
derſtood and nobly aſſerted. Then let me ſee what was con- 
ſidered to be the law of the land at and after the revolution, and 
particularly in the time of that great man Lord Holt. Out of 
the many caſes that have now been mentioned I have ſelected 
nine that cannot be diſtinguiſhed from the preſent caſe, where the 
commitments were for “ treaſonable practices generally, and 
where Lord Holt and the reſt of the Court were bound by their 
oaths to diſcharge the defendants if the commitments were illegal; 
and yet the Court did not diſcharge them. Finding theſe caſes, I 
will not now inquire whether or not Lord Holt decided rightly; 
I have no ſources of intelligence from which I could make the 
Inquiry ; the records of the Court furniſh me with the law of the 
land. Lord Holt was a man above all praiſe; and he was aſſiſted 
by able judges, one of whom was Mr. Juſtice 7. Powell, who 
fell little ſhort of Lord Holt himſelf. I will not overturn the law 
of the land as it has been handed down to me: it is not for the 
Judges, who are to watch over the law, to overſet it. Therefore 
on the authority of the precedents, nine of which are preciſely 
in point, I am clearly of opinion that if we were to yield to 
this application we ſhould forget the duty we owe to the public. = 
ASHHURST J. The concurrence of men of ſuch talents as 
Lords Nottingham, Somers, Holt, and Couper, when acting on 
warrants of this kind, is nearly equal in authority to an expreſs f 
deciſion on the very point. It is rather an extraordinary poſition 5 | 
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of the defendant” 8 counſel in this caſe that nothing 1 is to be con- 1 
ſidered as law but what has been ſolemnly decided; for a point i 
may be ſo clear that ir was never doubted, and yet if this polition j 
were well founded! it would not be law. hl = lh 

GrosE J. The queſtion is whether the priſoner has a right ES if 
to be bailed or diſcharged, or whether we are not bound by the | | 


late act of parliament to remand him. The ground, on which it 
is now contended that he ought to be bailed or diſcharged, is that 
the warrant does not ſpecify what are the treaſonable practices of 
Vol. VII. . 9D . Which 
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which he 1 is accuſed. Now it is admitted that a oe may be 
committed for treaſon or ſuſpicion of treaſon without ſpecifying 
the particular kinds of treaſon, and it now appears that there are 
precedents of warrants of commitment for treaſonable practices 
preciſely in the form of this warrant from the year 1694 'to the 
preſent time. Then came the late act of parliament, which ſays 
that perſons detained under warrants of commitment for tregſon- 
able practices, in the very words of this warrant, ſhall not be 
bailed; and yet we are deſired to diſcharge this priſoner againſt 
the poſitive directions of the act of parliament. I am glad how- 
ever that the habeas corpus was granted, becauſe the parties have 
had an opportunity of canvaſſing this point of law; and magiſ- 
trates will know how to regulate their future e by this 
deciſion. 

LAWRENCE ]. The caſe qhiefly celied on by the FROM J 
counſel is that in Ba Itrode : but that caſe is not law; for in a 
ſubſequent caſe, Dr. Grenville v, The College of Phyſicians (a), 
It was holden that the cenſors of the college were the ſole judges 
whether or not a perſon within their juriſdiction had been guilty 
of malpractice in phyſic. With regard to the precedents cited of 
warrants like this, I think they are deciſive of the preſent caſe. 
They are not to be compared to warrants ſigned by magiſtrates, 
who are not of the profeſſion of the law, for ſome of them were 
ſigned by perſons of the greateſt eminence in the law, and there- 
fore they are entitled to have great weight. Beſides which it 
appears that ſeveral of the perſons committed by thoſe warrants 
have been at different times ſince the revolution brought up here, 


and that this Court thought they ought to be remanded unleſs 


they could give ſecurity. I cannot expreſs myſelf better on this 
oecaſion than Parker Ch. J. did in Sir William Myndbam's caſe (b), 
where he ſaid “ It has been urged that ſome particular ſpecies of 
treaſon muſt be expreſſed, and that it muſt have ſo much certainty 
as to appear to be high treaſon to the Court. I think this opinion 
is not to be maintained. We preſume a magiſtrate does right 


until the contrary appears; and it has never been holden neceſſary 


to expreſs the overt act in the commitment.” So in caſes of this 
ſort it is not neceſſary to expreſs in the warrant the particular 
ſpecies of treaſonable practices. 

Per Curiam, . the mite be remanded. 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE I. 


The KING againſt EpwarDs. 


O Cabriel an apprentice, Mag entered into the ſea-ſervice 
and received the bounty money, the maſter moved for a 


habeus corpus to bring him up in order that he might be reſtored 


to him. Then 5 
Perceval obtained a rule to ſhew cauſe why the writ of habeas 


pus to brin 
corpus ſhould not be quaſhed quia improvide emanavit, on the him up to be 
diſcharged, 
ground that this application was made by the maſter and not by though the | 
the apprentice. And he relied on the caſe of R. v. ann. 1 
— But the 
ante 6 vol. 97 Lord Chief 
Erſtine now ſhewed cauſe 0 that rule; coiftpndiag that no Juſtice may 
iſſue a war- 
apprentice could be impreſſed (a) either in the army or navy; ran to bring 
him up on 
that it was even part of the oath taken by a ſoldier on enliſting the 5 


that he was not an apprentice; and that if the apprentice were 


improperly detained, the Court ought to grant a habeas corpus 


either at the inſtance of the maſter or the apprentice. But 


Tbe Court ſaid that the diſtinction was properly taken in 


the caſe cited; that though the apprentice might obtain the writ 
the maſter could not, for that its object was the protection of the 


liberty of the party. That the maſter was not without a remedy, | 
for that he might have his action againſt thoſe who detained the 


apprentice after knowing him to be an apprentice. But they 


745. 


1798. 


7 ue/day, ; 
Tune 26th, 


If an ap- 
prentice be 
impreſſed 
Into the ſea- 
ſervice, the 
maſter can- 
not ſue out a 
habeas cor- 


tion either of 


the maſter or 
the appren- | 


tice. 
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i added that the Lord Chief Juſtice had the power, under an old 
5 ſtatute paſſed in the reign of Henry 8, of granting warrants for 
5 the purpoſe of bringing up apprentices in this ſituation, and that 
g Lord Mansfield had frequently exerciſed that power. And | 
: Lord KENYON added that, though the Court would make this 
b rule abſolute to quaſh the writ of habeas corpus, he ſhould iſſue 
N his warrant to bring Gabriel before him to be diſcharged unleft 
7 the Admiralty agreed to releaſe him (5). 5 8 
: Rule am 
7 (a) He produced an affidavit, in which it alone had applied for this habeas corpus. 

'% appeared that the apprentice was as anxious | (6) On which Perceval undertook to re» 


to return as the maſter was to have him | preſent the matter to the Admiralty. 
again: but he admitted that the maſter 
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. "> wn Kino againf ALLGo00D. 


A freehold | | RULE hari eu oben calling on the defendant, the lord 


tenantof a 

mavor bas bt of the manor of Simonburn in the county of Northumberland, 
right to ia- | 

ſpect te to ſhew cauſe why a mandamus ſhould not iſſue, commanding him 
court-rolls, 


voleſs there to permit J. Thomſon a freehold tenant of the manor to inſped the 


'C P f. 0 F , | | | 
pda Reg court-rolls of the manor and to take copies of them, founded on an 


Tb Wes be affidavit Or Thomſon which merely ſtated that he was a freehold 
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involied, tenant of the manor, that he had occaſion to inſpect the court rolls, 


r 
3 


and that he had applied for an inſpection which had been refuſed; 
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=: Wood now ſhewed cauſe againſt it; inſiſting that a freehold tenant 
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bad no right to demand an inſpection of the rolls of the manor 
unleſs there were ſome cauſe or Pegg AR: in which his 
right might be involved. 
Holroyd, in ſupport of the rule, relied on the caſe of R. v. 
Shelley, ante 3 vol. 141, and the caſes there referred to, to ſheẽ- 
that in all caſes a freehold tenant has a right to inſpect the court- 


rolls; obſerving that the lord of the manor is merely the keeper of 
the rolls, and that the free ſuitors are the judges, But 


' The Court were of opinion that unleſs there were ſome cauſe 
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depending the tenant had no right to call for an inſpection of the 
court-rolls. And ſaid, that it appeared in each of the caſes cited 
in ſupport of the rule that there was ſome cauſe or proceeding inſti- 
tuted, Therefore they - 
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THE 
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In the SEvENTH VOLUME. 


A. 
ABATEMENT, 


See PRACTICE, No. 10. Shir, No. t- 


HE death of the defendant between 


the commiſſion-day and day of trial 
is not a ground for ſetting aſide a verdict 


for the plaintiff, Jacobs v. Minicom, . 


M. 37 G. 3. Page 31 
2. In a plea in abatement that another perſon 
ought to have been ſued with the defendant, 
it is not neceſſary to lay a venue. Neale v. 
De Garay, E. 37 G. 3. 243 
3. To debt on the ſtat. 9 An. c. 14. to re- 


cover back money won at play, the defend- 
ant may plead in abatement, that the money 


was due from others as well as from him- 
ſelf. Briflow v. James, E. 37 G. 3. 257 


4. If one of two part- Owners of a chattel ſue 


alone for a tort, and the defendant do not | 


i 1 

plead in abatement, the other part-owner 
may afterwards ſue alone, and the defend- 
ant cannot plead in abatement to ſuch 


action. Sedgworth v. Ouurend, E. 37 G. 3. 
Fo | 279 


ACTION, 
See NAvICATIOx, No. 2. 


ACT LON, Cauſe of, 
See WRIT, No. 1, 2. 
You, VII. 


5 ACTION on the Cake, 
| See PLEADING, No. 3. 55 6. | 


T ADMINISTRATOR, 


See Cosrs, No. 4. Exkcurokx. PLEAD= 
ING, No. 7. . 


AF FID A v I T: 
See RuLEs or CourT, No. 3. 


1. The Court will take cognizance ( of affida- 
vits ſworn before foreign magiſtrates if 
properly authenticated to them, Da'mer 

v. Barnard, E. 37 G. 3. Page 251 

2. An affidavit, purporting to have been taken 
before J. C. high bailiff and chief magiſtrate 
of the diſtrict of Douglas in the Ie of Man, 
is ſufficiently authenticated by an affidavit 
taken in this court, ſtating that the party 
making it knew the ſubſcription “ J. C. 
« &c.” at the foot of the other affidavit, 
to be the hand - writing of Fo 8 ib. 

3. Affidavits to ſet aſide an attachment that 
has been granted (though not i ſued) in the 
courſe of a civil ſuit muſt be intitled © R. 
« v. The Party to be attached &c, R. v. 

| The Sbersff of Middleſex, M. 38 G. 3. 


139 
The ſame v. The ſame, H. 38 g. 3. $27 


3. The chriſtian names as well as the ſurnames 


| 


| 


8 of the parties muſt be inſerted in the title of 
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INDEX TO THE PRINCIP AL MATTERS. 5 \ 


an aMdavit produced to ſhew Fee” againſt 
any rule. Fores v. Diemar, E. 38 G. 3. 
5 | Page 662 | 


AFFIDAVIT ro hold to Bail. 


42. The Court refuſed to diſcharge a defendant 


out of cuitody on the ground that the 
affidavit on which he had been holden to 


bail was intitled in the cauſe. Clarke v. 
Cawthorne, T. 37 G. 3. 1 
2. S. P. Levi v. Refs, and Garnet v. Marſh, 
ib. n. (a). 
a "Jock affidavits muſt now not be intitle, 
Reg. Gen. Vid. pofl. 454 


4. In an affidavit to hold to bail in trover for 
a bill of exchange, it ſhould be ſtated that 
the bill remains unpaid. 1 

5. If a defendant on being informed that a 
bailable writ has been iſſued againſt him 
voluntarily give a bail-bond, he cannot af- 
terwards object to the inſufficiency of the 
affidavit to hold to bail. Norton v. Dan 
vers, M. 38 C. 3. 375 


6. Such an objection cannot be taken ad- 


vantage of after plea. Levy v. Duponte, 
M. 38 G. 3. 376, n. 
7. An affidavit to hold to bail ſworn in Jre- 
land, but made for the purpoſe of being 
uſed in this country, ought to contain all the 
eſſential requiſites of ſuch an affidavit made 


in England; amongf others (according to a 


late act) that the defendant had not made 
a tender of the money in notes of the Bank 
of England. Neſbitt v. . M. 38 G. 3. 

| 370, n. 

8. It is no objection to an affidavit to hold to 
bail that it is not intitled “ in the King's 
« Bench,” or that it appears to have been 
RO before A. B. a commiſſioner” &c, 


without adding ** of the Court of K. B.,“ 


if in fact he were a commiſſioner of that 
Lowes Kenner and Avon Canal Company 


v. Jones, M. 38 G. 3. | 451 


9. Akdevit to hold to bail in trover, ſtating 


« that the plaintiff's cauſe of action againſt 


the defendant was for converting and 
6e diſpoſing of divers goods of the plaintiff 
&« of the value of 2507. which he refuſed to 
deliver though the plaintiff had demanded 
ce the ſame, and that neither the defendant 
«* or any perſon on his behalf had offered to 
« pay to the plaintiff the 250/. or the va- 
4e Jue of the goods,” was holden to be in- 


1 nn 


| 


þ 


4. In certain "> the Court wil permit an 


» 


- ſufficient. 2 v. Thomas, E. 38 U. * 905 


Page $50 
AGREEMENT 40 


1 See As$UMPSIT, No. 1, 2, 3. 


ALIEN, 


875 Ball, No. 8. 


AMENDMENT. 


1. The Court will grant leave to amend in 


penal actions, even after the time limited 


for bringing a new actioh, provided the 


plaintiff has not been guilty of any unne- 
ceſſary delay in proſecuting his ſuit, and the 
amendment prayed for does not introduce 
any new ſubſtantive cauſe of action. Mad. 


dock g. t. v. Hammett, M. 37 G. 3. 55 
2. The Court will grant leave to amend the 


declaration according to the bill filed by 
increaſing the damages, even after verdict, 
ſetting aſide the verdict and granting a new 
trial. Tomlinſon v. e H. 496 % 


132 


3. Leave granted to N a 63 capias, in 


order that an application might be made to | 
the Maſter of the Rolls to procure a new 
original. Carr v. Shaw, 7. 37 G. 3. 


299 
amendment to be made in a notice at the 


bottom of a declaration in ejectment. Due 


d. Baſs v. Roe, H. 38 G. 3. 7 2406 


5, The Court will give leave to amend a 


record by inſerting a ſpecial memorandum 
of the day when the plaintiff's bill was filed 


after a writ or error brought, but no ſuch 


alteration can be made without leave of the 
Court though by conſent of the other party. 


 Dithinſon v. Plaiſted, H. 38G. 3. 474 
6. The Court will give the plaintiff leave to 


amend his declaration after the ſecond term 
even againſt a priſoner; but they will not 
permit him Zo add new counts to his declara- 
tion in ſuch a caſe, Owens v. Dubois, T. 


38 G. 3. „ 


7. After verdict on a traverſe to a return 


to a mandamus made by a corporation, 
the Court would not allow the defendants 
to amend the return by ſetting forth a dif- 
ferent conſtitution. R. v. The Mayor and 
Burgeſſes of Grampond, T. 38 G. 3. 699 

| 8. All 


3. If the conſideration-money of an annuity 

be paid by an agent on behalf of the prin- 
Cipal, it mult be ſo ſtated in the deed, and 
it is not ſufficient to ſtate that it was paid 


7 


INDEX T0 THE PRINCIPAL MATTERS. = 


8. All aneh ent are within the diſcretion 


of the Court, and are allowed in furtherance 


of juſtice under the particular circumſtances. 


of the caſe, Page 699 


ANNUITY, 


See DEBTOR, No. 2. 


1. A. who was tenant for life, with remainder 


to truſtees &c, remainder to his firſt and 
other ſons in tail, remainder to himſelf in 
fee, ſuffered a recovery with B. his only 
ſon, and declared the uſes to ſuch petſon 
and for ſuch eſtate & as they ſhould Jointly 


appoint; they jointly granted an annuity 


and appointed and granted the lands to C. 


for a term of years. in truſt. for the grantee : 


held that this caſe-came within. the exception 
of the annuity act, Halt 7j v. Hales, Bart. 
E. 37 G. 3. 1094 


2. A clauſe of redemption contained in an 


annuity- deed muſt be inſerted in the me- 
morial. Harris v. Stapleton, E. 37 G. 3. 


by the principal. Dalmer V. Barnard, E. 
3763 248 


4. If an agent of the grantee of an annuity 


actually pay the conſideration- money to the 
grantor, that fact muſt be ſtated in the 
deeds 2 the annuity, Glaſſe v. 
Meunt, M. 38 „ 390 


5. Where upon a ſummary application o 
ſet alide an annuity for non-compliance 


with the requiſites of the 17 G. 3. c. 26. 
the rule was diſcharged upon diſcuſſion of 


the merits, the Court will not entertain a | 


ſimilar application between the ſame par- 


ties on the ſame ſtate of facts, though 


grounded upon a new objection to the an 
nuity, which was not before urged or con- 


ſidered. Greathead v. Bromley, H. 38 G. 3. 
455 
6. Where an as was brought by exe- 


cutors on a bond given by the defendant to 
their teſtator for ſecuring an annuity, and 


upon a plea of non eſt facium they obtained 
a verdict and judgment, and levied exe- 
cution thereon, the Court held-that this was 


not a caſe where they could give relief 
upon a ſummary application under the 


| 


7 


annuity 28 for a defect i in the memorial. 
Buck and others, E rector of Buck, v. Tyte, 


H. 38 G. 3. Page 495 


7. Where an ejectment was brought to re- 


cover poſleſſion of lands extended under an 
elegit upon a judgment confeſſed which had 
been entered up upon a warrant of attorney 
given for ſecuring an annuity, it is too late 
for the grantor to object to the conſider- 
ation of ſuch annuity upon a ſummary ap- 
plication for ſtaying the proceeding after 


verdict in ſuch ejectment, becauſe he had 


an opportuniy of making his defence to the 
action. Withy v. Woolley, E. 38 G. 3. 540 


8. Money lent and paid at different times for 


the education and advancement of the de- 
fendant is a good conſideration for the grant 
of an annuity within the 17 G. 3. c. 26. 
. 3. Kelfe v. Ambreſſe, E. 38 G. 3. 551 


9. Such a conſideration is ſufficiently expreſſed 
in the deeds for ſecuring the annuity under 


the deſcription of * money lent and ad- 
* yvanced and alſo paid laid out and ex- 
© pended to and for the maintenance 


ce education and advancement in the world 
* of the deſendant.“ . „„ 


APPEAL, 


See EXCOMMUNICATION, No. 2. 


1. If the appellant has not ten days notice 


before the Quarter Seſſions of an order of 
juſtices For turning a road under the ſtatute 


13G. 3. c. 78. J. 19-, he cannot appeal to 


thoſe Seſſions, but might wait until the 
next Seſſions. K. v. The Juſtices of Staf- 
fordſpire, M. 37 G. 3. | ax 


2. From what time is the party bound to take 
notice of ſuch an order? Qu. Not from the 
act of turning the road; ſemb. ib. 
3. Where the Quarter Seſſions are holden 


at two different places in the county, the 


one being an adjournment only from the 


other, and an order of removal is executed 
after the beginning of the original Seſſions 
but before the adjourned Seſſions, an ap- 


peal at the next enſuing adjourned Seſſions 


is in time and ought to be received. R. v. 


The Fuſlices of Suſſex, H. 37 G. 3. 107 
4. An appeal againſt an order of removal 
may be entered at the next Seſſions but one 


after the order is executed, if there be not 
time between the execution of the order 


and the next Se ſſions to make inquiries re- 
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See BiLLs or EXCHANGE and PROMISSORY 


2. And if ſeveral perſons hold lands in 


4. In a i to a company to compel 


5. If an apprentice be impreſſed into the ſea 


See GRANT, No. 1. 


Seer BrLLETING, No. . 


1. A defendant who has been arreſted in a | 
— foreign country may be arreſted here again 


INDEX TO THE PRINCIPAL MATTERS. 5 


ſpecting the pauper's ſettlement. R. v. 
The alias 7 Fliniſbire, E. 37 G. 3. | 
Page 200 


APPRENTICES, 


Norzs, No. 1. 


1. If a perſon occupy lands in A., though he 
reſide in another pariſh, he is liable to 
take a pariſh apprentice in 4 R. v. 
F. Barwick, M. 37 G. 3. 33 


3 


— 


partnerſhip in A., ſome of whom reſide 
on it and the others in another pariſh, the 
latter as well as the former are liable to 
take pariſh apprentices in 4. ib. 
3. A bye-law made by a company in a cor- 
poration to reſtrain the number of ap- 
prentices to be taken by any of the mem- | 
bers is void. R. v. The Wardens of the | 
Coopers Company of Newcaſtle-upon- -Tyne. 


them to inrol indentures of apprenticeſhip, | 
it is ſufficient to ſtate generally that thoſe 
who have ſerved a free burgeſs &c. under 
indentures of apprenticeſhip, and whoſe. 
indentures have been inrolled, are entitled 
to be admitted to their freedom, that A. B. 


had ſerved &c.; that his indentures ought to 


have been inrolled on being tendered &c; 
and that they were tendered for that pur -- 
poſe, but that the defendants refuſed to 
inrol them &c. 1b. 


ſervice, the maſter cannot ſue out a habeas 
corpus to bring him up to be diſcharged, 


though the apprentice may. But the Lord | 


Chief Juſtice may iſſue a warrant to bring 
bim up on an application either of the 
maſter or the apprentice, R. v. Edwards, 


T. 38 G. 3. 5 745 
APPURTENANT, 
ARMY, 


ARRES F. 


| 


4 


for the ſame cauſe of aQion. Marte v. 
Murray, H. 38 G. 3. Page 470 


ASSUMPSIT, \ 
See BiLLs or EXCHANGE, No. 1. PLEAD= 
ING. STATUTE OF FRAUDS., 


1. Where an act is to be done by each party 
under a ſpecial agreement, and the defendant 
by his neglect prevents the plaintiff carrying 

the contract into execution, the plaintiff 
may recover back any money he has paid 
under it in an action for money had and 
received. Giles v. Edwards, E. 37 G. 3. 
181 

2. A party cannot recover upon a written 
contract made in Jamaica which by the 
laws of that iſland was void for want of 2 
ſtamp. Alves v. Hodgſon, E 37 E. 3. 

| 241 

3. A promiſe in writing directed to A., B., 
and C., (a houſe in trade, ) to pay for goods 
to be furniſhed to D., does not extend to 
goods to D. by B. and C. after A. had 
withdrawn from the partnerſhip. Myers 
v. Edge, E. 37 G. z. 254 


4. Where money has been paid by the plaintiff 


to the defendant under the compulſion of 
legal proceſs, and it is afterwards diſcovered 
that the money was not due, the plaintiff 
cannot recover it back in an action for 
money had and received. Marriott v. 
Hampton, E. 37 G. 3. 269 
5. Aſſumpſit lies by the loſer to recover a 
ſum depoſited upon the event of an illegal 
wager even after ſuch event. Lacauſſade 
v. a | = 380+ 535 


ATTACHMENT, 
See AWARD, No. 2. DisconTInuUANCE, 
No. 1. PRACTICE, No. 8, g. 13. 


1- The Court will not grant an 2 
ment againſt a peer for not paying money 
awarded, though the defendant conſent 
that it ſhall iflue on condition that it ſhall 
lie in the office for a certain time. Halter 
v. The Earl of Groſvenor, H. 37 G. 3. 

1 by & KY 

2. Nor againſt a member of ps 


Catmur v. Sir E. Knatchbull, M. 38 G. 3. 
aw 448 


ATTORNE 12 
See PRAcricg, No. 11. 
ATTORNEY, No. 1. 


25 G. 3. c. 80. Brooke v. Bryant, M. 
37 C. 3. 8 Page 25 
2. And therefore it was ruled that an attorney, 


who had not practiſed for ſeveral years, 


commenced his praQtice and took out his 
certificate. ib. 


proceſs and indorſe his own name on the 

copy as the attorney, and may afterwards 

declare by another attorney. Fackſon v. 

„ Bayard, 06 27 0-3. - 35 

4. An attorney is not liable to be rated to the 
poor in reſpect of the profits of his pro- 
feſſion. R. * e A. 37 GE. 3. 

60 

5. The ſtat. 2 G. 2. c. 23. requiring (as a pre- 

vious qualification to being admitted as an 


ſervice of the attorney to whom he is articled 
for five years, 1s not complied with by the 
clerk ſerving part of the time with ano- 


and the reſt of the time with his maſter. 
Ex parte Hill one &c. H. 38G. 3. 
6. An attorney when in priſon may ſue by 
attachment of privilege for a debt of his 
own notwithſtanding the ſtat. 12 G. 2. 
c. 13. ſ.g. Kaye one Cc. v. Denew, T, 
38 G. 3. 671 


AWARD. 
1. The Court have no authority by g & 10 
W. 3. c. 15. to make a parol ſubmiſſion to 
an award a rule of court, Anſell v. Evans, 


2. Upon an application for an attachment for 
non-performance of an award, it is com- 
petent to the parties to object to the award 


1 —— though the time for applying td ſet aſide the 
: award is expired. _ v. Goddard, M. 


9 — 73 
: „But the Court will not ſet aſide an award 
for any defect after the time limited by t 
ſtat. ꝙ & 10 W. 3. c. 15. 
e 


— 


INDEX To THE PRINCIPAL MATTERS. 
1 1 An award that the defendant ſhall pay to 


WARRANT OF 


1. The privileges of an attorney only con- 
tinue while he is a practiſing attorney and 
while he has the certificate required by 


might be arreſted, though after the ſuing 
out of the writ and before the arreſt he re- 


3. An attorney plaintiff may ſue by common 


attorney) that the party ſhall continue in the 


ther attorney with his maſter's conſent, 


456 


24. 37 5 


for any illegality apparent on the award 


* writ, 


the plaintiff ſuch a ſum of money unleſs 
within twenty-one days (which was after 
the time limited for making the award) the 
defendant ſhall exonerate himſelf by affidavit 
from certain . payments and receipts, in 
which caſe he was only to pay a leſs ſum, 
is illegal and void, becauſe uncertain and 
inconcluſive, Jb. Page 73 
5. If an award be made on an improper ſtamp, 
and no application be made to inforce it, 
the Court will not ſet it aſide, Preſton v. 
Eaſtwood, H. 37 G. 3. 95 
6. Two ſeveral tenants of a farm agreed with 
the ſucceeding tenant to refer certain mat- 
ters in difference reſpecting the farm to 
arbitration, and jointly and ſeverally pro- 
miſed to perform the award; the arbitrator 
awarded each of the two to pay a certain 
ſum to the third; held that they were jointly 
reſpoaſible for the ſum awarded to be paid 
by each. Manſell v. 1 T. 37 G. 3. 
2 
= If an arbitrator under a reference bees 
A. and B. adminiftrator award that B. ſhall 
pay a certain ſum as the amount of A.'s de- 
mand, B. cannot afterwards object that 
de had no aſſets, but may be attached for 
non- payment. Worthington v. Barlow, Ad- 


. miniſiratrix, M. 38 G. 3. 453 
. 5 
B. 
HATH 


See AFFIDAVIT TO HOLD TO Bail, PRAc- 


TICE, No. 2. 8, 9. 14. 26, 27. 


1. Bail are not regularly put in, unleſs the 
name of the proper county be inſerted in 
the bail- piece. Smith v. Ailler, H. 

37 G. 3. 96 
2. If a ſheriff's officer on an arreſt take an 
undertaking for the appearance of the 
party inſtead of a bail-bond without the 
plaintiff's aſſent, and bail above is not duly 

| put in, the ſheriff is liable to an action for 
an eſcape, and the Court will not relieve 
him by permitting him to put in and 225 
tify bail afterwards. Fuller v. N #4. . 
37 G. 3. 109 
3. But if the ſheriff 5 the Jefendant to 

| go at large without taking a bail-bond, he 
may retake him before the return of the 
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| ſurrendered by his bail. 
„ 55 
5. If an action be here againſt bail 


fore on the company's premiſes. 
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INDEX TO THE PRINCIPAL MATTERS. 


2 Where a bail-bond has been taken, it may 


be cancelled if the deſendant return into the 
ſheriff's cuſtody before the return of the 
writ. PO ve Milbourne, F. 37 G. 3. 

Page 122 


5 The Court, on the application of the de- 


fendant's bail, granted a habeas corpus to 


the ſheriff of H. in whoſe cuſtody the de- 
fendant was under a charge of felony to- 


bring him up, in order that he might be 
E. rp v. Sheriff, 


on a recognizance of bail taken in-C. B., 
they have the ſame indulgence (of 8 days 
in full term after the return of the writ 
againſt them) to render the principal as if 


the recognizance had been taken in this 
court. Fiſher v. Branſcombe, T. 37 G. 3. 355 


lt is not neceſſary to give bail in error on a 


judgment in debt for goods ſold and deliver- 
ed and on an account ſtated, Alexander 


v. Biſs, M. 38. G. 3. | 449 


8. If a defendant be ſent out of the kingdom 


under the alien bill after he has given a bail- 


bond and before the return of the writ, the 


Court will order the bail-bond to be can- 


celled. Poftel v. Villiams, H. 38 G. 3 517 


BANKRUPT, 


See PLEADING, No. 2. 

1. A., having contracted with a canal com- 
| pany to build locks and bridges on the 
canal as their engineer, purchaſed timber 


and other materials for the purpoſe, which 


were laid on the company's premiſes on the 


banks of the canal; and on the company's 


- advancing money to him they took a bill of 


ſale of theſe goods, and a ſymbolical delivery 


of them by a halfpenny afterwards the com- 


pany took out execution upon a judgment 


confeſſed by A., and the ſheriff ſeized theſe 


goods, and 4. became a bankrupt : Held 
that A. had not ſuch a poſſeſſion of the goods 
as would enable his aflignees to take them 


within the 21 Fac. I. c. 19. / 11.; for the 


beſt delivery was made that the nature of 
the goods would admit of, they being be- 
Manton 
v. Moore, MH. 37 C. 3 67 


2. Allo ruled that the above bill of ſale was 


not an act of bankruptcy in 4 ib, 


3. X. became bound as a ſurety with J. to 
A. on the 1oth of Augu/? 1778, in a bond 


| 


| 


| 


—_—_—_— 


| : 


* 
— — n 


conditioned for payment in ſix months; 
on the iſt March 1780 he became bound 
with J. to B. in a bond conditioned for 
payment in ſix months; on the 4th of 
March 1780 Y. became bound to K. 
in a bond conditioned for payment of 
the two former bonds, and alſo to indem- 
nify I. againſt thoſe two bonds: the money 


ſecured by the ſecond bond not being paid 


* when it became due, it was holden that the 
laſt bond was thereby forfeited, though X. 
was not called on to pay the money in the 
ſecond bond until afterwards, and that K. 
might prove it as a debt under the com- 
miſſion of bankrupt that iſſued againſt Y. 
after the forfeiture and before payment. 


Hedg fon v. Bell, H. 37 G. 3. Page 95 


4. A., a trader and an officer in the Eaſt 


India Company's ſervice, aſſigned his pri- 
vilege, conſiſting of ſhipping goods from 


the Eaſt Indies to England, to B. for a 


valuable conſideration; and in order to 
evade che bye laws of the Eaſt India Com- 
pany which prohibits ſuch aſſignment the 
goods were ſhipped entered and warehouſed 
and ſold by the Company in 4. 's name, 
and the proceeds carried to his account, 
but before A. received thoſe proceeds from 
the Company he became a bankrupt ; held 
that his aſſignees were entitled to recover 
the amount in an action for money had and 
received againſt the EA India Company, 
who eine the ſame: this being ſuch a 
poſſeſſion of goods and ch.ttels in the bank- 
rupt as falls within the ſtat. 21 Jac. t. 
c. 19. „ 11. Gordon v. The Eaft India 
Com any, E. 37 G. 5 228 


5. To bring a caſe within that ſtatute the 


bankrupt muſt have been a trader when 
he was in poſſeſſion of the property, ib. 


6. The Court required an uncertificated 


bankrupt, who brought trover for goods, 
to give ſecurity for coſts in caſe he ſhould 


fail. Webb v. Ward, E. 37 G. 3- - 296 


7. Where a commiſſion of bankrupt is taken 


out fraudulentiy or maliciouſly, the Lord 
Chancellor may under the ſtat. 5 E. 2. 
c. 30. order a ſpecihc ſum by way of da- 
mages to be paid by the petitioning cre- 
ditor to the bankrupt, or ſign the bond 
given by the former, and enable the latter 
to recover the whole penalty of the bond. 


Smith v. Broombead, 7. 37 C. 3. va...” 
_ _ 


INDEX TO THE PRINCIPAL MATTERS: 
s. The aſſignment of che bond by the Lord 


Chancellor is concluſive evidence of the 


fraud or malice in an action brought on 
ſuch bond, and therefore in an action on 
ſuch a bond the defendant cannot plead 
that the commiſſion was not fraudulently | 
Page 300 | 

9. In a declaration on ſuch a bond it is not 


or maliciouſly, taken out. 7b. 


neceſſary to ſtate that the commiſſion was 
fraudulently or maliciouſly ſued out. #76. 


10. A. lent his acceptances to the defendant 
before his bankruptcy, but they were not 
paid until afterwards ; held that A. might 


maintain an action againſt the defendant 
for money paid to his uſe notwithſtanding 
his bankruptcy and certificate, and not- 
withſtanding the defendant, before his bank 
ruptcy, gave his receipt to A. acknowledg- 


ing ſo much money as the acceptances | 


amounted to. 


Snaith v. Gale, T 37 G. 3. 


364 
41. A. firſt purchaſed one and afterwards 


another pareel of goods of B., each at ſix- 
ſix months credit: 


came due A. lodged in B.'s hands a bill of 
exchange for a larger amount than the value 
of the goods in order to pay for them, B. 


engaging to return to A. the overplus when 


the bill ſhould be paid: B. received the 


amount of the bill and then A. became a 
bankrupt, not having paid for the ſecond par- 


cel of goods: held in an action brought by 
A.'s afſignees for the ſurplus of the bill that 


B. might retain it to ſatisfy his demand on 
Atkinſon 


A. for the ſecond parcel of goods. 
and others, Aſſignees of Hodges a Bankrupt, 


v. Elliott and another, M. 38 G. 3. 378 


12. An uncertificated bankrupt has a right to 
goods acquired by him ſince his bank- 
ruptcy againſt all the world but his aſſignees, 
and may maintain trover for them againſt a 


ſtranger. Webb v. Fox, M. 38 C. 3. 391 


13. By ſtat. 1 Fac. 1. Go 15. 7. 11 & 1 and 5 


5 G. 2. c. 30. ,. 29. after any perſon has 
been convicted on an indictment for falſely 
ſwearing to a debt under a commiſſion of 
bankrupt, (on which indictment he is to 


ſuffer the puniſhment inflicted by the ſeve- 
Tal ſtatutes againſt perjury,) the aſſignees of 


the bankrupt may recover from him double 
the ſum ſo ſworn to in an action; in which 


it is ſufficient to ſtate the conviQion of the | 
defendant on the inditment, without alſo 


alleging that the defendant did take ſuch. falſe 
15 


when the firſt ſum be- | 


| 


| 


8 


Caſey, * 1 Js 


4 


oath. Holmes end others, Aſſignees of Brook a 


Bankrupt, v. Walſh, H. 38 G. 3. Page 458 


14. Where the petitioning creditor's debt did 
not amount to 1000. at the time of the act 
of bankruptcy, but was increaſed to more 
than 100 l. by a promiſſory note of the 


bankrupt due at that time being indorſed to 
the petitioning creditor before he petitioned 


for the commiſſion, this debt was deem- 


ed ſufficient to ſupport the commiſſion, 
Glaifter v. Hewer, H. 38 G. 3. 498 


In order to conſtitute an act of bank- 
ruptcy by a trader in departing from his 
_ dweiling-houſe, it is net alone ſufficient 


that a creditor ſhould be thereby delayed, 
but the departure muſt alſo have been with 
that intent, The word ** or” in the ſtat. 
of the 1 


Fowler v. Padget, H. 38 G. 3. 50g 


16. In an action of covenant for rent on an in- 


denture btought by the aſſignees of the 
lefſor (a bankrupt) the leſſee cannot plead 


that the jeſſor nil habuit in tenementis. 
er and * Aſſignees of Steel a Bank. 


6d. v. Manning, E. 38 G. 3. 337 


17. A. and B. exchanged acceptances, and 
each party having negotiated the reſpeQive . 
bills became bankrupt; and B.'s aflignees 
were afterwards obliged to pay a dividend 
as drawer on the bills accepted by A., as 


well as to pay B.'s own acceptances. Qu. 
If A.'s certificate is a bar to an action 
brought againſt him by B.'s aſſignees for 
money paid &c.? \Cowley, Aſſignee of Peters, 


v. Dunlop, E. 38 G. 3. 565 
18. A. ſold a ſhip to B. with a covenant that 
he had a good title, though in fact he had 


none. Afterwards A. became a bankrupt, 
and B, ſuſtained damage by paying the 


value of the ſhip to the true owner; held 
in an action on the covenant by B. againſt 


A. ſtating the ſpecial damage, that A.'s 
certificate was no bar. Hamond v. Toul- 


min, Z. 38 G. 3. | 950 612 
19. A factor gave his acceptance to his prin- 


cipal for the amount of goods fold on ac- 
count, after a ſecret act of bankruptcy of 


the principal, but without notice to the 


factor; and after notice of the bankruptey 
the factor paid his acceptance to the holder 
of the bill; held that the payment was 


protected by the 1 Jac. 1. c. 15. f. 14, 
Wilkins and another, Aſſignees of Cann, v. 


711 


Fac. 1. c. I5. mult be read and. 
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See EVIDENCE, No. 3. 


3 


INDEX To THE PRINCIPAL MATTERS. 


BARON AND FEME, 


1. The huſband cannot be ſued alone for the 
debt of his wife contracted before martiage. 


. Mitchinſon v. Hewſon, T. 37 G. 3. Page 348 


BARRATRY, 
See INSURANCE, No. 11. 


BILL, 
See WRIT, No. 1. 


BILL IN EGI x. 


Sce EVIDENCE, No. 1. 


BILLS OF EXCHANGE, AND 


PROMIS SSORY NOTES, 


See AFFIDAVIT TO HOLD TO BAIL, No. 4. 
PAYMENTS, No. 1. | 


1. No action can be maintained by the plain- 
tiff on a note given to him by the defend- 
ant as an apprentice fee with his ſon who 
was to be bound to the plaintiff, if it ap- 
pear that the indenture executed was void 
by the ſtat. 8 An. c. 9. for want of the 
inſertion of ſuch premium therein and a pro- 
per ſtamp in reſpect of the ſame, although 
the. plaintiff did in fact maintain the ap- 
prentice for ſome time and until he ab- 


ſconded. H 37G. 2. 121 


2. Where the drawers of a banker's check or 


inland bill of exchanges iſſued it nine months 
after it bore date upon a conſideration 
which afterwards failed as between them 
and the perſons to whom they delivered it, 
they cannot be permitted to object this cir- 
cumſtance in an action brought by a ſub- 
ſequent holder for a valuable conſideration 
and without notice; though by the general 
rule any perſon receiving a negotiable in- 
ſtrument after it is due is deemed to have 
taken it upon the credit of the perſon from 
whom he received it, and ſubject to the 
ſame equities as between him and the party 
ſued on ſuch inſtrument, 
ling, M. 38 0 % 423 
It is not neceifary in a declaration on a 
bill of exchange to aver that the maker 
fielivered it: it is ſafſicient to ſtate that be 
made it. Oburchill v. 8 E. 38 G. 3. 


596 


. ” 
MC 


l 


| 


-- 


Biehm v. Ster- 


4. In an action by an indorſee of à bill of 
exchange againſt the acceptor, the latter 
may call the payee as a witneſs to prove 
that the bill was void in its creation, 
 Joranine v. ans e E. 38 G. 3. 

Page 601 

5. If a broker draw on bis employer for dif- 
ſerences paid for him in ſtock-jobbing 
tranſactions, and the employer accept the 
bill, and then the broker indorſe it to a 
third perſon after it is due, the latter cannot 
recover on the bill. Brown v. Turner, 
E. 38 G. 3. | 630 

6. A note, by which A. promiſes to pay to 
the bearer 50 J. „ being the portion of a 
« value as under depoſited in ſecurity for 
de the payment thereof,“ may be declared 
upon as a promiſſory note. Hauſſoullier v. 


| Hari ſincł, T. 39 G. 9855 i 733 


"BILL OF $AL E, 
See DANEEHET, No. 1,2. Shir, No. 1. | 


1. The foot guards may be billeted all over 
the kingdom as well as the other troops, 


K. v. Calvert, T. 38 C. 3. 724 


BOND. 


1. A bond in a penal ſum, conditioned for 
payment of a leſs ſum generally, without 
naming any day of payment, is payable on 
the day of the date; and if an action be 

brought upon it the Court will refer it 
to the Maſter to compute principal intereſt 
and coſts, and on payment of the ſame 
ſtay the proceedings, under ſtat, 4 An. 
. 44 ok wr Bart. v. FF lth 


H. 37 G. 3. 124 
2. Intereſt is due on ſuch a bond, W not 
expreſsly reſerved, _ | th. 


3- A bond given to an individual conditioned 
to de void if the obligor (on the obligee's 
agreeing not to proſecute him) ſhould re- 
move certain public nuiſances and not erect 
any others of the ſame kind, is good 1n 


law. Fallowes v. Tayler, H. 38 G. 3. 47 


BVE. LAW, 
See PHYSICIANS, No. 2. 


1, A bye-law mace by a company in 2 cor- | 
poration to reſtrain the number of appren- 
9 | _ tices 


INDEX 10 THE PRINCIPAL MATTERS. 


tiees to be taken by any of the members is 
void. R. v. The Wardens of the Coopers' + 
| Anno of Newca gs upon-Tyne, E. 38 G. 3. 


Fate 543 
. 
CANAL, 


$:2 NAVIGATION, No. 1. 


CERTIFICATE OF REGISTRY, 
See SHIP, No. 1. 


CERTIORARI. 


1. The Court quaſhed a certiorari, which ; 5 
was iſſued before but not ſerved until after 


a judgment on an indictment for a miſ- 
demeanor, R. v. The Inhabitants of Seton, 


7. 3 C. 3. n 
2. After judgment the record can only be 
removed by a writ of error. tb, 
COGNOVIT, 
See PRACTICE, No. 7. 
COLLIERY, 
See CovEnanT, No. 4. 
"*BOMMITMENT., _ 
1. A commitment for ge gm practices is 
legal. R. v. Deſpard, T. 38 G. 3. 736 
COMMON, 


1. By a grant of all tithes ariſing out of or 


in reſpect of farms lands &c, the tithes | 
ariſing out of and in reſpect of rights of | 
common appurtenant to ſuch farms or | 


lands will 8 Lord Gwydir v. Foakes, 


E. 38 (ON 641 


2, A right - common in groſs is a tenement | 


within the 13 & 14 Car. 2. R. v. The In 
Habitants of Derſingham, T. 38 G. 3. 671 


CONSIDERATION, 


[See ANNUITY, No. 8. 


. A bond given to an individual conditioned 
to be void if the obligor {on the obligee's 
agreeing not to proſecute him) ſhould re- 
move certain public nuiſances, and not 
erect any others of the ſame kind, is good 


in law, Fallowes v. Taylor, H. 38 G. 3: 


475 


CONSIGNOR AND CONSIGNEE, 


See STOPPING IN T RANSITU, 
VoI. VII. 


- ” — 


ö . 


i 


CONFTINUANCES, | 
See PLEADING, No. 13. 4 


CONTRACT, 
See F RAUDS, No. 1. 


' CONVEYA N 0 E. 
See PRESUMPTION, No, 1. 


CONVICTION, 

1. A conviction muft contain an adjudica- 
tion, whether the puniſhment be or be not 
fixed by ſtatute, R. v. J. 4. Harris 
E. 37 G. 3. Page 238 

2. A conviction of a juſtice of peace hav- 
ing competent juriſdiction, upon which the 
plaintiff was arreſted and impriſoned, is 

till reverſed or quaſhed-concluſive evidence 
in favour of the juſtice againſt whom an 
action of treſpaſs and falſe impriſonment 
was brought. Strickland v. Ward, Win- 
cheſter Sum. A 1757, cor. Yates J. 633, u. 


COPYHOLD, 


| See DesctenT, No. 1. 


|. COPYRIGHT. 


1. An author whoſe work is pirated before 
the expiration of twenty-eight years from 
the firſt publication of it may maintain 

an action on the caſe for damages againſt 
the offending party, although the work 
was not entered at Stationers-Hall, and 
although it was firſt publiſhed without 
the name of the author affixed. Beckford 
v. * E. 38G. 3. e 629 


CORONERS. 


1. The coroners of franchiſes, that do not 
contribute to the county rates, are not en- 


titled to the fees given by ſtat. 25 G. 2. | 
c. 29. or to any fees to be paid by the 


county. K. v. The Juſtices of Il. R. 
Yorkfhire, M. 37 C. 3. 52 
CORPORATION, 


Sze APPRENTICES, No. 3, 4. BrE-LAw. 


| Manpamus, No. 2 


1. Semble that a corporation cannot make a 
fraternity. R. v. Coopers Company of New - 


caftle-upM-Tyne, E. 38 G. z. 548 


I | 98 
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INDEX To THE PRINCIPAL MATTERS. 


COSTS, 


See BANKRUPT, No. 6. DrsconTinUAnce, 
No. 1. RvuLes or Counr, No. 1. 
PRACTICE,\ Ni 


1. The proſecutor of an indictment for ſtop- 


ping a common footway, who had uſed it 


for ſome years before it was ſtopped up, is 


a party grieved within the meaning of 5 V. 
M. c. 11. , 3. R. v. Wilkamſon, M. 
37 G. 3. Page 32 

2. Coſts are due to the plaintiff who recovers 
treble damages in an action on ſtat, 29 El. 
c. 4. againſt the ſheriff for taking more 
than the fee allowed by that ſtatute on levy- 
ing under an execution againſt the plain- 
tiff's 0 Die v. * E. 37 G. 3 

7 267 

3. Wherever an aQion is given to the party 
grieved by any act ſince the ſtat. of Glou- 


ceſter, he is entitled to colts if he ſucceed, 


though he had no remedy before ſuch act. 
i; CCC 
4. If an executor or adminiſtrator bring tro- 
ver, ſtating the converſion after the teſta- 
tor's or inteſtate's death, and fail, he muſt 
pay the coſts. Bollard v. Spencer, T. 37 


N 358 


„The flat. 8 & 9 N. z. c. 11. , giving coſts 


in all ſuits of ſcire facias, does not extend to 
a ſcire facias to repeal'a patent proſecuted i in 
the name of the king. R. v. Miles, T. 


37 6.3: 5 


6. The defendants in ſeveral 15 on a 


policy of inſurance paid money into court, 
which the plaintiff took out without taxing 
the coſts at that time: afterwards they en- 
tered into the common conſolidation rule, 
and the plaintiff was nonſuited in the ac- 
tion that was tried : ruled that the plaintiff 


was not entitled to the coſts in any of the | 


actions up to the time of paying tte money 


into court. Keel v. Horner, T. 37 G. 3: 


2.4 


7, Juſticesof the peace at the Quarter- Seſſions 
have no authority to order the coſts of a 
proſecution for a miſdemeanor carried on 
under the direction of magiſtrates to be 
allowed out of the county rates. R. v. 
The Inhabitants FI the Weſt Riding of York- 
"up A. Ei 377 

8. To ntitle an officer defendant to double 
colts under the ſtat. 7 Fac. 1, c. 5. there 


tt 3 


| 


i 


4 


; 


muſt be. a certificate of the judge who 
tried the cauſe (which may be granted either 
at the trial or afterwards) that the defendant 
was ſuch an officer and that the action was 
brought againſt him for ſomething done by 
him in the execution of that office. Har. 
per v. Carr, M. 38 GC. 3. Page 448 
9. By a canal act the company were autho- 
riſed to take certain lands for the purpoſes 
of the act on making certain payments 
either by annual rents or ſums in groſs, and 
the perſons from whom the land was to be 
taken were empowered to diſtrain the goods 
of the company even off the premiſes in caſe 
of non-payment of ſuch ſums. An avow- | 
ant ſtating a diſtreſs under this act of par- 
liament is not entitled on obtaining a ver- 
dict to double cofts under the ſtat. 11 G. 2. 
c. 19. / 22. Leominſter Canal Company v. 
Norris, H. 38 G. 3. 500 
10. In treſpaſs quare clauſum fregit if the de- 
fendant plead not guilty and a juſtification 
which does not make title to the land, 
upon which iſſues are joined which are 
found for the plaintiff with damages under 
405. ſtill the plaintiff is entitled to full 
coſts. Peddell v. Kiddle, E. 38 G. 3. 659 


COVENANT. 


1. In covenant on a charter-party of affreight- 
ment in which defendant covenanted to pay 
ſo much for freight for * goods delivered at 
1 freight cannot be recovered pro 
rata iteneris if the ſhip be wrecked at B. 
before her arrival at A., though the defend- 
ant accepted his goods at B. Cooke v. Fen- 
nings, M. 38 G. 3. „ 

2. In an action of covenant for rent on an 

indenture brought by the aſſignees of the 
leſſor (a bankrupt), the leſſee cannot plead 
that the leſſor nil habuit in tenementis. 
Parker and others, Aſſignees of Steel a Bank- 
rupt, v. Manning, E. 38 G. 3. a 


3. A. ſold a ſhip to B., with a covenant that 
he had a good title, though in fact he had 
none. Afterwards A. became a bankrupt, 
and B. ſuſtained damage by paying the va- 
lue of the ſhip to the true owner; held in 
an action on the covenant by B. againſt A, 
ſtating the ſpecial damage, that A.'s cer- 
tificate was no bar. Hlamond v. Toulmin, 
Z. 38 G. - 612 

8 4. The 


+ The leſſee of a coal - mine 'covenanted to 
pay a moiety of all fuch ſums of money as 
the coals there raiſed f:u1d ſell for at the 
pit's mouth : held that he was not liable to 
pay any part of the money produced by the 
ſale of the coals elſewhere. Gerrard v. 
- Clifton, in n 7. ans 3. Page ts 


COUNTY PALATINE, 
See Turar, No. 2. 


COUNTY: RATE, 
dee CORONER. 


1. Juſtices of Foup peace at the Quarter- Se- 
ſions have no authority to order the coſts 
af a proſecution for a miſdemeanor carried 
on under the direction of magiſtrates to be 


"COURT ROL * 
See INSPECTION, No. 1. 


| 0 URTES Y, 
Ste TENANT IN TAIL, No. 2. 


DAMAGES, 

See NEW TRIAL, No. 1. 

DEATH OF DEFENDANT, 
See JUDGMENT, No. 1. | 


DEED, 
See LIMITATION, 


DESCE N + hi 
Bee SE1SIN, No. I. 


I. A. ſeiſed in fee of a copyhold of inheritance 
by deſcent ex parte materna ſurrendered to 


fuch perſons and for ſuch eſtates as he 


neſſes appoint, remainder in default of ap- 
pointment to himſelf in fee : after wards be 
mortgaged and ſurrendered to the uſe of 


of the principal and intereſt ſurrendered to 
the mortgagor: held that the line of de- 
ſcent was thereby broken, and that the 
eſtate deſcended to the paternal heir. Doe 
d. Harman v. Morgan, H. 37 G. 3. 103 

2. A feoffment and refeoffment break the 
line of deſcent. 


2 K 


allowed out of the county rates. R. v. 
The Inhabitants of the Weſt Riding of Yark- 
* M. 38 G. 3. 377 


the uſe of himſelf for liſe, remainder to 


ſhould by deed or will atteſted by three wit- 


the mortgagee in fee; who upon repayment 


ib. 105 


INDEX 10 THE PRINCIPAL MATTERS. 


| 


* = 


DEV IS E, 
Bs LIMITATION. 


1. After a deviſe to an infant in ventre ſa 
mere for life in caſe it ſhould be a ſon, re- 
mainder to ſuch iſſue male or the deſcend- 

ant of ſuch iſſue male of ſuch child as at the 

time of his death ſhould be his heir at Jaw, 
and in caſe at the time of the death of ſuch 
child there ſhould be no ſuch iſſue male 
nor any deſcendants of ſuch iſſue male 


| 


not too remote to take effect. Long v. 
Blactall, H. 37 G. 3. Page 100 
2. An executory deviſe is good, if it muſt 
neceſſarily happen within a life or lives in 
being and twenty- one years and the fraction 


geſtation. b. 102 
3. Deviſe to A. wad her heirs and if ſhe died 
without iſſue then ſhe was enabled to diſ- 


poſe of the eſtate by will or deed, and for 


who had iſſue took an eſtate-tail. Doe d. 
Neville v. Rivers, E. 37 G. 3. 276 


by will gave a ſmall legacy to B. nd 2 155 
then gave a leaſehold eſtate to D. „ but if 


then * to B. and after her to her child or 
her life-time ; held that D. took the abſo- 
that ſhe might diſpoſe of it by will. Weak- 
ley d. Knight v. Rugg, T. 37 G. 3 222 
5. Where after a deviſe to one for life the 
deviſor limited the eſtate to truſtees. and 
remainders and to permit the tenant for 
over on his deceaſe; and he afterwards 
mainders over, and after each eſtate for life 


he interpoſed the ſame eſtate to truſtees and 
their heirs; held that this ſhewed his intent 


tenants for lives, and conſequently that 
thoſe in remainder took legal eftates, there 


to ſhew a contrary intent, 


pere v. Hicks, N 38 G. z. n 


then living, or in cafe ſuch child ſhould not 
be a ſon, then over; the limitation over is 


of another year 0 for the time of 


want of ſuch iſſue and direction &c. then 
to the deviſor's right heirs; held that 4. 


1 4. 4. having three daughters B., C., and D., 


© ſhe died without having child or children” 
| * children;” D. had a child who died in 


Jute intereſt in the term, and conſequently | 


their hairs in truſt to preſerve contingent 
life to take the profits, with remainder 


gave other eſtates for lives with ſeveral re- 


to be, that the eſtates to the truſtees ſhould | 
be confined to the lives of the ſeveral 


being no other circumſtances i in the will 
Doe d. Com- 
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6. A. ſeiſed in fee, by marriage articles agreed | 


INDEX TO THE PRINCIPAL MATTERS. 
inp ein en #7; wad putby miſtake for B. 


to ſettle his eſtates ſo as to fecure his in- 


tended wife's jointure, and the portions of 


younger children, and ſubject thereto upon 


his eldeft fon in tail male; then he deviſed 


i "TY 


thoſe eſtates in fee in caſe be had no 1ſſue, 
and ſubject to any jointure he might make; 


and afterwards conveyed them by leaſe and 7 


releaſe to truſtees, and their heirs, in pur- 


ſuance of the articles, in truſt for himſelf | 
in fee, till the marriage, and afterwards 


for the various purpoſes of the marriage 


marriage, and ſubject to a term for ſecuring 
the jointure, to the uſe of himſelf in fee: 


iſſue: held that the deed of ſettlement 


whereby he departed with the whole eſtate 


deviſed operated as a revocation of the 


with the proviſions of the will: and that it 
made no difference that with reſpect to one 


articles, and for default of iſſue of the | 


he afterwards married and died without 


will, though he took back a fee by the ſame 
inftrument, and though it was conſiſtent 


of the eſtates the conveyance in fee to the 


truſtees was merely for the purpoſe 'of | 


creating a term to ſecure his wife's join- 
ture, and that the ſettlor took back the fee 


\ again ſubject to that term. Goodtitle d. 


Holſord v. Otway, M. 38 G. 3. Page 399 
A. by will deviſed all his freehold and copy- 


Hold lands, &c. in truſt for certain purpoles, 
and afterwards purchaſed new Jands ; and 
then made a codici], whereby after reciting 
that he had deviſed all his freehold and 
copyhold to the truſtees named, he revoked 
the ſame ſo ſar as related to two of the 
truſtees named, and deviſed his /i lands 
Re. to the other truſtees upon the ſame 
truſts ; and concluded with declaring the 
codicil to be part of his will, Held that 


| ſuch a republication of the will would not 


operate to paſs, the 1 lands. 


Lady Strathmore v. Bowes, F H. 38 G. 3. 
482 


8. A. by will bequeathed to his wife (beſides 


ſome other legacies) a leaſehold eſtate at 


NV. for her life, and a leaſehold eftate at IV. 


to B. and by his codicil he directed that 
the bequeſts to his wife in his will ſhould 
be in full of all-claims ſhe ſhould be enti- 
tled to on his real or perſonal eſtate except 
the eſtate for life of his wife in the pre- 
miſes at V. held that the wife was not 
thereby entitled to the eſtate at V.; it be- 


3 


12. A. deviſed two houſes to his wiſe for life, 


13. A deviſe of lands to truſtees and their 


other like limitations to other femes co- 


I. Though the plaintiff diſcontinue on the 


Skerratt v. Oakley, H. 38 G. 3. Page 492 


9. Under a deviſe to A. and the heirs of her 
body for ever as tenants in common and not 
as joint-tenants, and in caſe 4. die before. 
_ twenty-one or without leaving iſſue of her 


body then to B., held that 4. took an 
eſtate-tail. Doe d. Candler v. Smith, E. 


38 6. 3. e 


10. Under a bequeſt of a term of years © tg 


A. and the heirs of his body and to their 


„ heirs and aſſigns for ever, but in default 


& of ſuch iſſue then after his deceaſe to B. 
« and bis heirs,” the limitation over to B. 
is good by way of executory deviſe. Wil- 
kinſon v. South, E. 38 G. 3. — 


11. Under a deviſe to T. F. and his heirs, for 
ever, and in caſe he ſhould depart this life 


and leave no iſſue, then to E. M. and S. or 
the ſurvivor or ſurvivors of them ſhare and | 
ſhare alike, the deviſe to E. M. and 9. is 
a good executory deviſe. Roe d. Sheers and 
others v. Jeffery and others, E. 38 G. 3. 
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and willed that on payment of a ſum of 


money to the wife by B. (one of his ſons) 


B. ſhould ſhare equally alike with the reſt 
of his brothers and ſiſters C., D., and E.; 
and if any of his children ſhould die, 8 
the ſhare of him or her ſhould go amongſt 
the ſurvivors: held that the children B., 

C., D., and E. took only eſtates for life 


under the will. Goodtitle d. een "Re 


Edmonds, E. 38 G. 3. 635 


heirs upon truſt to permit a feme covert to 
receive and take the rents and profits 
during her life, for her ſole and ſeparate uſe, 
and after her deceaſe to the uſe of the firſt 
and other ſons of her body, then to the 
daughters as tenants in common, with 


verts, velts the legal eftate in the truſtees. 


Horten v. Horton, E. 38 G. 3. 652 


DISCONTINUANCE. 


common rule on payment of coſts, he is 
not liable to an attachment for non-pay= 


ment, ies v. — A. 37 G. 3. 6 


""_-u x TO THE PRINCIPAL MATTERS. 


150 DIS TRE S8, 
ger cso, No. 9 LAnprokxp AnD Tx- 
NANT, No. 3» 4, 5 OFFICER, No. I. 


1, One warrant of diſtreſs for the amount of 
| ſeveral duties impoſed by different acts of 


parliament, each giving a power of diſtreſs, 
is E52. 
G. 4% | 
2. 1 judgment + the commiſſioners of 
land- tax on appeal is conclufive in an action 
of treſpaſs brought againſt the officer for 
| levying under a warrant of diſtreſs. ib. 
3. A tenant holding over after the expiration 
of his term cannot diſtrain the landlord's 
cattle which were put upon the premiſes 
by way of taking poſſeſſion. Taunton v. 


Coflar, M. 38 G. 3. 431 
E. 
E J E 0 T M EN T.. 
See PRESUMPTION, No. I, 2. LANDLORD 


Ax D TENANT. Noriex ro QUIT. 


1 ejectment the legal title muſt prevail. 
Goodiitle d. Jones v. Jones, M. 37 G. 3: 


47 


55 The court will not lay the proceedings i in 


an ejectment brought by a mortgagee 
againſt a mortgagor on the latter paying 
principal intereſt and coſts, if the latter 
has agreed to convey the equity of re- 
demption to the MIrtgagee, Goodtitle d. 
| Tayſum v. Pope, E. 37 G. 3. 
3- The leſſor of the plaintiff in ejetment 
muſt prove the defendant in poſſeſſion of 


the premiſes which he ſeeks to recover, al- 


though the defendant has entered into the 
general conſent rule to confeſs leaſe entry 
and ouſter. 
EF. 27 i: 3 
4. Where tenant for life nies a fine, 93 


it is no bar to thoſe in remainder, yet it 


ſeems that a remainder- man muſt make an 
ackual entry before he can maintain an 
ejectment. Doe d. Compere v. Hicks, M. 
38 E. 3. 433 
5. And where an entry is neceſſary the de- 
miſe muſt be laid after it. 135 ib. 
6. In ejectment againſt ſeveral tenants, the 
name of each was prefixed to the notice 
ſerved on him; and held only one rule was 


neceſſary on motion for judgment againſt 
Ver. VII. 


 Patchett v. Bancroft, Trin. 35 
Page 367 


185 


Goodright d. Balch v. Rich, 
327 


1 


| 


* 


the caſual ejector. Roe d. Burlton v. Roe, 


H. 38 G. 3. Page 477 
7. An actual entry is neceſſary to avoid a 


fine, and the party ſo avoiding it cannot lay 


his demiſe in an ejectment, or recover the 
meſne profits that accrued before ſuch entry. 


Lee * Hicks, 7. 38 G. 3. 727 
5 ERRO R. 

1. In an action on the 1 c. 15. F 11 

& 12. and 5 G. 2. c. 30. , 29. by aſ⸗ 


ſignees of a bankrupt againſt one convicted 


of falſe ſwearing to a debt under the com- 
miſſion, to recover double the ſum ſo ſworn 


to, it is ſufficient to ſtate the conviction of 


the defendant on the indictment, and no 
advantage can be taken of any defect in 


that judgment but by writ of error. 


Holmes and others, Aſſignees of Brook a Bank- 
rupt, v. Walſh, H. 38 G. 3. 458 


2, So the Court will not quaſh a return to a 
mandamus (which directed an inferior Court 


to give judgment on an indictment) merely 


| becauſe it ſtates an erroneous judgment 


given below: but a writ of error muſt be 
brought to reverſe that judgment, 


EVIDENCE, 
See INFORMATION, No. 4, 5. PLEADING, 


No. 5,6. TrEsPAss, No.2, WIr NESS. 


1. A bill in chancery is no evidence of the 
facts contained in it, not even of thoſe on 


which the prayer of relief is founded. 


Doe d Bowerman v. Sybourn, M. 37 GS 2 
2. Except in the inſtance of a bill filed by 
an anceſtor, which may be evidence of a 


family pedigree therein ſet forth. Taylor v. 


Cole, cor. Ld. Kenyon, Hit. 1757. cited ib. 


n. (a). 
3. A recovery in ejectment againſt the wife 
cannot be given in evidence in an adion 


againſt the huſband and wife for meſne 


profits. Denn v. White, H. 37 G. 3. 112 


4. In an action of treſpaſs againſt the ſheriff 


for the wrongful act of a bailiff, it is not 


enough (in order to affect the ſheriff) to 


prove that he is a general bailiff, and had 


given a bond of indemnity to the ſheriff as 


ſuch, and to prove a copy of the warrant 
under which he entered and ſeized the 
bini s goods; but the privity between 

9 H the 


— 4 


© v. 
The Juſtices of the M. R. of Yorkſhire. 467 


- 0 
. — are oe —— rr. 
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the bailiff and the ſheriff mult be eſtabliſhed 12. The defendant may give in dn the 


in the particular tranſaction on the beſt N 
evidence, by proving the original warrant 
of execution from the ſheriff to the bailiff, 
or at leaſt by proving notice to produce it, 
ſo that in caſe of its not being produced 
ſecondary evidence of its contents may be 


let in. Drake v. Sytes, Bart. H. 37 C. 3. 


Page 113 


5. Parol evidence may be let in to explain a 


latent ambiguity in a will or codicil. Lord 0 
Walpole v. Earl Chelmondeley, H. 37 GC. 3. 
1 38 


6. But where the deviſor made one will in 


1752, and another in 1756, without dif- | 


poſing of his perſonalty, and by a codicil * 
(reciting that by his 4% will dated in 1752 
he had made no diſpoſition of his per- 
ſonalty) diſpoſed of his perſonalty and ap- 
pointed executors, it was ruled that there 
was no latent ambiguity ſo as to let in parol 
evidence to ſhew that the teſtator intended 
by the codicil to eonfirm the will of 1756, 
and not to republiſh that of 1752. ib. 


7. The plaintiff 's agent ſhewed to the de- 


fendant, an underwriter, the captain's pro- 


teſt containing an account of the loſs of | 


the ſhip.inſured, demanding payment: held 
that this did not entitle the defendant to 
read the proteſt in evidence in an action on 
the policy. Senat v. Porter, H. 37 G. 3. 158 
8. An inſtrument executed abroad and wit- 
neſſed by a foreigner reſiding there may be 
proved by evidence of the handwriting of 
the witneſs and of the contracting party, 
but not by the Jatter alone. Barnes v. 
Trompowſhy, E. 37 G. 3. 265 
9. Every inſtrument, to the ſigning of which 
there is a witneſs, ſhould be proved by that 
witneſs, if living, or by proving the hand- 
writing.of the witneſs in cafe he is domiciled 
in a foreign country or in caſe he cannot 
he found'ſo that there maybe a preſumption 
of his death. 16. 266 
10. In treſpaſs the defendant may give evi- 
dence of title under the general iſſue. Dodd 
v. Hau, J. 37 C. 3. 


4 


354 


1-1. In weſpaſs for breaking and entering the 
plaintiff's cloſe and taking his goods, the 
defendant may juſtify under a ſufficient le- 
gal proceſs, if he had it in fact at the time, 
although he declared then that he entered 
for another cauſe. Gr ewther v. Ramſbottom 


654 


. 


8 


declarations or admiſſions of the plaintiff 
on the record to defeat the action, although 
ſuch plaintiff appear to be only a truſtee for 
a third perſon. Bauerman v. Radenius, T. 
38 E. 3. Page 663 
Craib v. D' Zeth, 7. 30 C. 3. 670 4 


EXCISE. 


1. After the duties of exciſe are charged on 
waſh made for extracting ſpirits by 26 
G. 3. c. 73., if any part of the waſh is loſt 
by accident, the manufacturer cannot be 
relieved from the reſpective proportion of 


the duty, as ſor an overcharge. . . tho 
Sites, M. 37 G. 3. 56 
EX COMMUNICATION. 


1. A writ de excommunicato capiendo ſtating 
that the defendant was Excommunicated in 
a cauſe of * defamation and ſlander merely 
ſpiritual” is good. K. v. Payton, H. 37 
C. 3. „ 
2. If the ſentence of tbe greater, inſtead of 
the lefler, ex communication be pronounced 
it is only a ground of appeal: this court 
will not quaſh a writ de excommunicato 
capiendo for that objection. 16. 
3. It is not neceſſary that the defendant ſhould 
be reſident in the dioceſe at the time of 
the excommunication; it is ſufficient if he 
were there at the time of the citation. ib. 


EXECUTION, 


dee JupDGMENT, No. I. 


1. If a plaintiff conſent to the defendant's 


being diſcharged out of execution on his 
undertaking to pay at a future day, he can- 
not afterwards ſue out any execution on 
that judgment in the event of the defend= 
ant's not fulfilling his undertaking, Tan- 
ner v. Hague, . ID GC. 3. 420 


EXECUTOR AND ADMINISTRA- 
TOR, 
dee Cesrs, No. 4 


1. If an arbitrator under a reference between 
A. and B. adminiſtrator award that B. ſhall 
pay a certain ſum as the amount of A.'s 
demand, B. cannot afterwards object that 
he had no aſſets, but may be attached for 
* non 


1 L 


| 
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non · payment. Worthington v. Barlow, 
Adminiſtratrix, M. 38 G. 3. Page 453 


EXECUTORY DEVISE, 


x Duvisk, No. 10, 11. 


FINE. ; 


4. Where a tenant for life levies a fine. 
though it is no bar to thoſe in remainder, 
yet it ſeems that a remainder-man muft | 
make an actual entry before he can main- | 


tain an ejectment. Doe d. Compere v. 
Hicks, M. 38 G. 3. - 433 
2. An actual entry is neceſſary to avoid a 
fine, and the party ſo avoiding it cannot 


lay his demiſe in an ejectment, or recover 


the meſne profits that accrued before ſuch 
entry. Lee Cempere v. Hicks, 7. 38 C. 3. 


7 
FOREIGN SENTENCE, | 


See INSURANCE, No. 13. 


FORFEITURE, 


See PLEADING, No. 5, 6. 


FRAU PDS, 
See SETTLEMENT—by renting 1 o. a=year, 
No. 3. 


. A ſale of goods for more than rol. by | 
_ ſample in one place to be afterwards de- 
Jivered at another is within the ſtatute of 


Frauds, if no part of the goods contracted 


morandum thereof in writing. Cooper v. 


Lifton, M. 37 "3% "Wah 14 


— 


> . PERS 


r. | 

FACT 0 R. : 

bee SEr-orr, No. 1. | 
See Grant, No. 1. 1 
FEES, b 

Ses Holip Ars, No. 1. N 
See BARON AND FEME. 9 


ö 


; 


1 
A 


* 
— wh. Ai. At. es 


f 


| 
for were delivered, nor any thing given by 
the buyer to bind the bargain, nor any me- | 


= 


. * 


| 2. The ſtatute of Frauds, 29 Car. 2. c. 3. 


al 3. 15-5 was made to protect purchaſers, 


Bre gner v. Langmead, M. 37 G. 3. P. 20 


FRAUDS (Staty'e of). 


1. A parol promiſe to pay the debt of another : 


and alſo to do ſome other thing is void by 


the ſtatute of Frauds, muy v. Becket, 
E. 3 7 C. Zo | 


FREIGHT. 


1. In covenant on a charter- party of af. 
freightment in which defendant covenanted 


to pay ſo much for freight for © goods de- 
freight cannot be teco- 


„ livered at A., 
vered pro rata Heneris if the ſhip be 
wrecked at B. before her arrival at A., 
though the defendant accepted his goods at 
B. Cook v. Jennings, M. 38 C. 3. 381 
2. The inſurer on freight agreed td return. 
part of the premium “ if the ſhip ſailed 
% with convoy and arrived: held that the 


aſſured were entitled to that return the ſhip 


having ſailed with convoy and arrived, 


tured, and the aſſured had been obliged to 

pay for ſalvage. Aguilar v. Reagers, AM. 

38 C. 3. 421 
G. 


GAME LAWS, 
See INFORMATION, No, 2, 35 4» 


GAMIN . 
See ABATEMENT, No. 3. 


- GRANT, 


1. By a grant of all tithes ariſing out of or 
in reſpect of farms, lands &c. the tithes 
ariſing out of and in reſpect of rights of 


common appurtenant to ſuch farms or lands 


will pals, 


Lord Guydir v. Foakes, E. 
38 C.. 


641 
86 RO ATS, 
See INSOLVENT DEBTOR, No. 1. 


GUARDS, 


See BiLLETING, No. 1. 
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H, 


HABEAS CORPUS, 
See Bair, No, 5. 


1. The maſter cannot ſue out a an corpus 
to bring up an apprentice impreſſed to be 

diſcharged, though the apprentice himſelf 
may. R. v. Edwards, T. 38 G. 3. H. 745 
See further, Impreſs, No. 3. 


„„ 
See DESCENT, No. 1, 2. 


_ HIGHWAYS, 
Sce APPEAL, No. 1, 2. 


1. The magiſtrates are not bound to appoint 
ſurveyors of the highways from the liſt of 


perſons returned to them under ſtat. 13 | 


G. 3. c. 78. if in their opinions the perſons 
named in the liſt are not qualified: but 
they may appoint other perſons of the pariſi 
who are qualified. R. v. Baldwin, H. 
37 C. 3. 169 
2. Under a turnpike act the truſtees had power 
to turn roads through private grounds, 
making ſatisfaction to the owners; and if 
they could not agree, they were enabled on 
giving notice to the owners to ſummon a 
Jury to aſcertain the damage and to order 
ſuch ſum ſo aſcertained to be paid to the 
owners: an inquiſition of the jury and an 
order of the truſtees under the above act 
were quafhed, becaule it did not appear on 


the face of the proceedings that any notice 


had been given to the owners of the land. 


R. v. Bogſhaw, T. 37 G. 3. 363 


HOLIDAYS. 


1. The 29th of May is not a holiday in any 
of the law offices, and conſequently no of- 
ficer can take an extraordinary fee for bu- 
ſineſs done on that day. Pater v. Croome, 
7 76.3. 336 

2. The only allowed holidays are Candlemas, 
the Aſcenſion, and St. John ihe Bapiift, ib. 


HOPS, 
See TiTHEs, No. I. 


NCIPAL MATTERS. 


HUNDRED. 

1. The hundred are not liable in an action 
for damages brought by the perſon injured 
by a mob beginning to pull down his houſe, 
&c., unleſs the riot be of ſuch a kind as to 
amount to felony within the 1 C. 1. fl. 2. 
c. 5. Reid v. Clarke and another, H. 38 
G. 3. | Page 496 
2. In that caſe the breaking of the plaintiff's 
windows by a mob becauſe he would not 
illuminate his houſe on a particular occa- 
ſion was held not to be within the act. 


ib, 
J. 
JAM Al CA, 
See AssUMpsIT, No. 2. 
. 


1. In an action on the 34 G. 3. c. 23. for 
pirating a pattern for printing callico the 
omiſſion of an averment in the declaration, 
e that the day of firſt publiſhing the pat- 
ce tern was printed at each end of the 
ce piece of callico,” (which together with 
the name of the proprietor is required by 
that ſtatute, the monopoly being limited 
for three months from the day of firſt pub- 
liſhing the pattern,) was holden to be aided 

by verdict; it being ſtated in the declara- 
tion that the defendants pirated the pattern 
within the term of three months from the day 
of the firſt publiſhing thereof, and while the 
plaintiffs were entitled to have the ſole right of 
printing the ſame, &c. Macmurdo v. Smith, 

H. 38 G. 3. 518 

2. If a local action be brought and tried in 
a wrong county, the defect is aided after 
verdict by 16 & 17 Car. 2. c. 8. De 
Ae Se. of London v. Cole, E. 38 G. 3. 
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IMPARLAN CE, 
See PRACTICE, No. 19. 


IMPRESS. 
7. The ſtat 6 & 7 I. 2, c. 18. * allow- 


ing the maſter of a collier to nominate 
two ſeamen free from being impreſſed is no 


Ex parte Gallile, T. 38 
875 


8 „ 
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General, unleſs a common informer has 


22+ If an apprentice be impreſſed into the ſea- 
| ſervice, the maſter cannot. ſue out an ba- 
Beas corpus to bring him up to be diſcharged, | 
though the apprentice may. RK. v. Ed. 

- wards, T. 38 G. 3. Page 745 
1. But the Lord Chief Juſtice may iſſue a 


warrant to bring him up on the application 50 
either of the maſter or the e 1b. 


I N DI 0 TMEN T. 
See Footy: 
CERTIORARI, No. 1. 


1. An indictment or . for a libel 
need not charge the offence to have been 
committed vi et armis, or allege that the 
| libellous matter is falſe, K. v. Burks, IA. 


7 1 


2. On an indictment for a nuiſance i in erect- 
ing a wall acroſs a road (not for continu- 


ing the nuiſance) it is not neceſſary to ad- 
judge that the nuiſance be abated, Serb. 
K. v. the Fuſtices of tbe V. R. of Norkfhire, 
H. 38 G. 3. 


| INF 0 RMATI 0 N, 
See INDICTMENT. 


1. The Court will grant a rule nf for 1 a Cri- | 
minal information at the end of a term 


againſt a magiſtrate for malpractices during 
the term, but not for any miſconduct before 
the term. K. v. C. Smith, M. 37 G. 3. 

| | | 80 


2. It is no objection to an information on 


the game laws that it is not gui tam. X. 


v. V. Lovet, H. 37 G. 3. 42 


3. On an information on the game laws, 
charging the defendant with keeping and 
uſing a dog and alſo a gun on the ſame 


day, he can only be convicted in one pe- 
nalty. ib. 
4. If the evidence be given on the ſame day 
that the defendant appeared and pleaded, 


it will be intended that the evidence OA 
given in his preſence, 2b. 


5. A magiſtrate ſhould ſtate all the evidence 


in the conviction, and not merely the reſult. 

of it. he | „ 
6. When a ſtatute creates a penalty, and ſays 
that one moiety ſhall be to the uſe of the 
king and the other to a common informer, 

the king may ſue for the whole by an in- 
| formation filed in B. R. by the Attorney 


Vol. VII. 


PrrJuURY, No. 1, 2, 3. 


467 


| 


| - 
4 


commenced a gui tam ſuit for the penalty. 


INQUIRY, Writ of. 
See N No. 16, 17, 18. 


INSOLVENT DEBTOR, 


1. A note for groats muſt be ſigned by all the 
creditors : if it be not, the defendant is en- 
titled to be diſcharged, though he has re- 

ceived ſome payments under it. R. v. 


Wilkinſon, H. 3 G. z. 156 


2. The inſolvent act 34 G. 3. c. 69. does not 


diſcharge the perſon of an inſolvent (who is 
entitled to the benefit of that act) from the 


payment of the arrears of an annuity be- 


coming due after his diſcharge on a cove- 
nant made before the act. Marks v. Upton, 
7. 37 G. 3. 305 
3. Inſolvent debtors petitioning under the 
Lords' act 32 G. 2. and ſubſequent acts for 


their further relief ſhall be brought into 


court during term time on Mondays and 
ee 8 Reg. Gen. H. 37 G. 3. 


454 


4. The notes for the weekly payments of 
35. 64. under the Lords“ act muſt be 
1 | Pitman v. Haynes, H. 38 G. 3. 


530 
E contra in Talal v. Ge 25, T. 38 G. 3. 


67 


INSPECTION OF COURT ROLLS. 


1. A freehold tenant of a manor has no right 
to inſpect the court rolls, unleſs there is 
ſome cauſe depending in which his right 


may be involved. R. v. Allgaad, T. 38 G. 3. 


7240 


INSURANCE, 
See EVIDENCE, No. 7. 


1. A ſailor cannot infore either his wages, 


or any thing that he is to receive at the 
end of the voyage in lieu of wages, e. g. 
Daves, LEE v. De Taſtet, H. 37 G. 3. 


; 157 
6. Nor can he recover the value of ſuch thing 


in an aQion againſt his agent for negli- 


gence in not procuring ſuch inſurance. 15. 


3. The aſſured cannot recover on a policy of aſ- 10 0 
 ſurance,unlels they-equipthe {hip with-evecy 


91 on thing 


PA 


| INDEX; ro THE PRINCIPAL: MATTERS: | is 


America; held to be concluſive evidence 


h other's ſhips, and covenanted 
1 8 Wn againſt the warranty of neutrality, though 


- ſeverally, and not jointly, to pay a certain 


ſum in caſe of loſs in proportion to their in fat the ſhip was American. Geyer v. 


reſpedive ſhares, but in caſe of the inſol- Asuilar, T. on Rs 


I 2 F = 
L 8 — 


4. 
5 5 thing necelfiry to. her navigation during ſhip having ſailed with convoy and ne 
i tl the voyage; and therefore they cannot re- though ſhe had been captured and recap- 
* cover if there be no pilot on board. Law | | tured, and the aſſured had been obliged to 
we: Vo Holling fworth, H. 37 G. 3+ Page 160 pay for ſalvage. Aguilar V. 0 . AH. 
if 4. Whether it be neceſſary to the right of SOS. Hage 421 
4 the aſſured to recover that, in navigating. | 11. A deviation of a veſſel tba the voyage 
1 up the Thames, there ſhould be a pilot on | | inſured through the i ignorance of the captain 
in 1 board qualified according to the directions or from any other motive not fraudulent, 
1 of the ſtat. 5 G. 2. c. 20. %. ib. though it avoids the policy, does not con- 
| 4 5. The aſſured cannot recover on a policy of ſtitute an act of barratry. Phyn v. Royal 
ll 2 tinſurance unleſs they make a full diſcloſure OR Afurance . H. 38 G. 3. 
11 of all the circumſtances of the intended | 505 
14 voyage, even with reſpect to the track the | 12. In an action on a policy of Inſurance 
1 ' ſhip intends to take. Middletuood v. Blakes, on goods warranted American on board a 
| 1K Di 37 G. 3. RE 162 ſhip from London to Virginia, a ſentence 
| #1 6. By ſtat. 31 G. 3. c. 54. J. 7. for regulating of a foreign court, which after reciting 
$38 the African ſlaye- trade it is neceflary that | that “ foraſmuch as the true deſtination of 
1 the certificate of the captain's having ſerved & the veſſel was for the £Z-gliſh iſlands, 
| as that act requires ſhould be atteſted by the „ having been hired and loaded at London, 
W owner or owners of the ſhip orſhips in which and having on board eighty barrels of 
[| the ſervice was performed: and the aſſured ++ gunpowder, declares the ſhip and cargo 
1 cannot recover on a policy on a ſhip whoſe | a good prize,” is not concluſive evidence 
181 1 captain has not ſuch a certificate, Farmer : gainſt the warranty of neutrality; becauſe 
1 v. Legg, E. 37 G. 3. i the ſpecial grounds aſſigned for the ſentence 
1 | Þ 7. If an inſurance be effected on fruit, and | do not neceſſar ily lead to ſuch a concluſion. 
RR dhe policy contain the uſual memorandum Calvert v. Bovill, H. 38 G. 3. 523 
1 4 corn fruit &c. warranted free from | 73+ By the ſentence of a Fr ench « court of ad- 
1 4 '« average unleſs general or the ſhip be miralty it appeared that the ſhip inſured, 
1 « ſtranded, and the ſhip be in fact ftrandes | warranted American, had been condemned 
8 in the courſe of the voyage, the under- ee eee for want of having on 
th} * | writers are liable for an average loſs ariſing board 2 role 4 A oe lin 8 of the crew, | 
N from the perils of the ſeas, though no part ſuch as 1s required by a marine ordinance 
| Fa of the loſs ariſe from the act of ſtranding. od e B68 2 8 ee gps ___ 
Il 15 3 v. Kenſington, E. 3 G. 3. ee be requiſite within the meaning of the 
N 3. A company of ſhip-owners engaged to in- treaty of commerce between France and 
| Fi 


vency of any one of the members, all the 14. A warranty in a policy of inſurance that 
others were to be reſponſible : held that | te {hip is American property, means that 
this contract was void by the ſtat. 6 G. . | the ſhip is entitled to all the privileges of 
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f by . 18. T 12. Lees v. Smith, T. 37 G. 3. | an American flag ; and if ſhe have no paſſ- 
14 1 338 port on board (which is required by treaty 
11 If the credit of any company (except the between France and America) the warranty _ 
l Royal Exchange Aſſuranee Company and is not complied with, and the aſſured can- 
4 I] the Londen Aſſurance Company) be in any not recover againſt the under writer; 
. event pledged in a contract of inſurance, though in fact the ſhip ſuffer no inconve- 
RE the contract is void by that ſtatute. Ib. nience in the voyage from the want of the 
KIB | 1 paaſſport. ow v. 170. T. 38 6. 3. 705 
„ 40. The inſurer on freight Wes to return 
N part of the premium “ if the ſhip failed | | INTERES Ty 
1 « with convoy and arrived: held that the See. BonD, No. 2. | 

4 aſſured were entitled to that return, the 2 - 

; | | "© 

&> 
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mars ro THE PRINCIPAL MATTERS, CE 


JOINT any SEVERAL,” 
tu «Amano, No. 6.” * 


JUDGMENT. 


'A | nk figned in any part. "of tho * 
1 LANDLORD AND > TENANT, 


8 or the ſubſequent vacation relates 
back to the firſt day of the term, notwith- 
ſtanding the death of the defendant before 
judgment actually ſigned; and an execution 
againſt the defendant's goods may be taken 
out upon it, teſted the firſt day of the term. 
Bragner v. Langmead, M. 37 G. 3. Page 20 
A. But if the execution be not teſted until 
after the defendant's death, it is irregular. 


JUD GMENT as in Caſe of a Nenſuit. 


1. The plaintiff in a gui tam action on the 


' ſtat. 7 Ges. 2. c. 8. withdrew his record, 


"becauſe the broker who negotiated the il- 


legal contract for ſtock refuſed to give 
evidence for fear of ſubjecting himſelf to 
a penalty on the ſame act: this was holden 


to be a ſufficient reaſon for diſcharging a 


rule ſor judgment as in caſe of a nonſuit 


for not proceeding to trial, though the wit- 


neſs's liability to be ſued would not be re- 
moved until after the three ſucceeding 


terms. Raques ge ft. v. n H. 37 G. 3. 


178 | 


JURISDICTION, 
$:e HIGHWAYS, No. 2. 


JUS 110 E OF PEACE. 
1. No action can be brought againſt a juſtice 
of the peace for any act done by him in 
that character without giving him a 
' month's notice of the writ or proceſs in- 
tended to be ſued out as well as of the cau/? 
ef action. | Lovelace v. Curry, E. 38 G. 3. 
631 
2. Nane of an action on the caſe for falſe i im- 
priſonment and aſſault was held not ſufficient 
to ſupport an action of treſpaſs and falſe im- 
 priſonment. Per Yates J. 8 trictland v. 
Ward, Wi e dummer Ai zes 1767. 


ib. n. 
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See LERASE. Noric re QUIT. 


of leaſing, grant a leaſe exceeding his 


confirmation by the remainder-man. Doe 
d. Martin v. Watts, H. 3) G. 3. Page 83 
2. But if the remainder-man accept rent as 
rent after the death of the tenant for life, i it 
is an admiſſion that the defendant is his 
tenant, and the tenant is nee to notice 
to quit. th 
3. Where a landlord Fg a hs to re- enter 
for non-payment of rent, he cannot reco- 
ver in ejectment at common law unleſs he 
demand the rent on the day when it be- 
comes due; nor under the ſtat. 4 Geo. 2. 
c. 28. . 2. if there be a ſufficient diſtreſs 
on the premiſes. Doe d. Forſter v. Handlaſs, 
K 5 
4. A ſheriff's officer, beep 1 in poſſeſſion of 


the | tenant's effects under an outlawry, 


made a diſtreſs for rent, ſold the goods 
_ diftrained, and afterwards the outlawry was 
reverſed; held that the officer was liable 
to pay the produce of the goods to the land- 
lord in an 2 for money had and re- 


ceived, St. John's College, Orford, V. 
Murcott, FI 2” G. 3. 259 


5. The goods of a tenant are liable for a 


6. A tenant holding over after the expiration 
of his term cannot diſtrain the landlord's 
cattle which were put upon the premiſes 
by way of taking poſſeſſion. Taunton v. 
 Coftar, M. 38 G. 3. 431 

7. The landlord has a right to enter on the 
expiration of the term, though if he do it 


by force he may be indited, #6, 
8. If B. claiming under A. let lands for a year 


title of 4. Barwick d. the Mayor and Al. 
dermen of Richmond in Toriſbire v. Thomp- 


ien, IA 38 0. 3˙ 488 
9. In 


* 


FACS 


| 1. If a tenant for life, under a limited power | 


power, the leaſe is void and not capable of : 


117 


year's rent, notwithſtanding- an outlawry 
in a civil ſuit. . 


with a ſtrong hand to diſpoſſeſs the tenant 


to C., and die, and A. afterwards bring an 
ejectment againſt C., C. cannot diſpute the 
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10 an action of covenant for rent on an 
indenture brought by the aſſignees of the 
leflor (a bankrupt) the leſſee cannot plead 
that the leſſor nil habuit in tenementis. 


rupt, v. Manning, E. 38 G. 3. 


A 


! 


mainder to ſuch perſons and for ſuch eſtates 


three witneſſes appoint, and for want of 


ſettled eftate to the defendant, not executed 
purſuant to the power; and after her huſ- 


fendant. 
only by her upon her huſband's death; and 
that her receipt of rent accruing afterwards 
was a confirmation of it againſt 4. who 
claimed under her appointment by the will. 
Doe d. Collins v. Weller, H. 38 G. 3. 478 


years, which is void againſt the remainder- 
man, and the latter before he elects to 


created; yet this is with reference to the 
old term, and therefore a half year's notice 
to quit from the remainder-man ending 
with the old year 1s good. ib. 


three, lives, or for any term of years deter- 


lands as were then demiſed for any ſuch 
term, lands are not included which were 
then held under a demiſe “ to V. and G. 
for 99 years, if V. and his widow and 
any eldeſt ſon living or in ventre ſa mere 
at the time of his (V.'s) death, or if 
no ſon-any eldeſt daughter then living or 
in ventre ſa mere, or any or either of 
thoſe three, viz. of the ſaid W. and 
ſuch his wife ſon or daughter ſhould fo 
long live, remainder to the ſaid G. and 
his widow ſon or daughter in the ſame 
«+ .manner:z" of which. deſcription of per- 


©. »6C 


«6 
66 
40 
40 
41 
4 


4 


as ſhe ſhould by deed or will atteſted by 


ſuch appointment reverſion to herſelf in fee. 
During her huſband's life ſhe made a will | 
in purſuance of the power, deviſing the 
eſtate to A. in fee; after which ſhe and 
her huſband executed a leaſe of part of the 


band's death, ſhe received rent from the de- 
Held that ſuch leaſe was voidable | 


2. Where tenant for life grants a leaſe for 


avoid it receives rent from the tenant, 
whereby a tenancy from year to year is 


minable on one, two, or three, lives, ſuch 


Parker and others, Aſſignees of Steel a Bank- | 
Page 537 


1. By a marriage ſettlement an eſtate was 
ſettled to the uſe of the wife for life, re- 


6 » "HE 


3. Under a power of leaſing for one, two, or 


| 


ith. 


| 


INDEX TO THE PRINCIPAL. MATTERS. 


ſons five were in fact living at the time 4 | 
the power reſeryed, who were all entitled 
in ſucceſſion, three at a time, to come in 
under the leaſe : for under ſuch a general 
power the three lives muſt be certain and 
co-exiſting. Dee d. Wyndham v. Halcombe, 


. cher : Tags 713 


'L X; BE . 
. See INDICTMENT, No. 1. 


LIBERUM TE NEMENTUM, 
See EvIDENCE, No. 10. 


LIMITATION, : 
Se⸗ DEvISsE. EO 


I, By deed and fine an eſtate was, limited! to 
the uſe of the huſband for life, remainder 
to truſtees and their heirs during his life to 
preſerve contingent remainders, remainder 
to the wife for life, remainder to the truſ- 
tees and their heirs, (not ſaying during her 
life,) in truſt to ſupport the contingent uſes 
and eſtates thereinafter limited, remainder 
to the firſt and other ſons in tail, remain- 

der to:the wife in tail, remainder in default 
of iſſue to ſuch perſons and ſor ſuch eſtates 
as ſhe ſhould appoint &c.: held that the 
truſtees took a legal eſtate in ſee after the 
determination of the wife's life-eſtate, and 
that all the ſubſequent limitations were 
truſt· eſtates; held alſo that an appointment 
by the i to the uſe of the right heirs 
of the huſband could not unite with the 

antecedent life-eſtate of the huſband, but 
could only give an equitable eſtate to the 
perſon who at his death ſhould anſwer the 
deſcription of his right heir. Venables and 
Miſe v. Morris, N. 38 of 3. 438 & 342 


* 


LITERARY PROPERTY, 
See COPYRIGHT, 


. 


M ANDAM U 8, 
See AMENDMENT, No. 7. 


1. The Court will not quaſh a return to a 
mandamus (which directed an inferior court 
to give judgment on an indictment) merely 

3 becadſe 


INDEX TO THE PRINCIPAL MATTERS. 


becauſe it Rates an erroneous judgment 
given below : but a writ of error muſt. be 
brought to reverſe that judgment. R. v. 
The Fuſitces of the . R. of Yorkjhire, H. 
38 G. 3. „„ ae 467 
2. In a mandamus to a company in a corpora- 
tion to compel them to inrol indentures of 


apprenticeſhip; it is ſufficient to ſtate ge- 


nerally that thoſe who have ſerved a free 
burgeſs &c. under indentures of apprentice- 
ſhip, and whole indentares have been in- 


rolled, are entitled to be admitted to their 


freedom ; that A. B, had ſerved &c., that 
his indentures ought to have been incolled 


on being tendered &c, and that they were 


tendered for that purpoſe, but that the de- 
fendants refuſed to inrol them. K. v. The 
Wardens of the Coopers Company of News- 
caſtle upon Tynes E. 38 G. 3. 543 


MESNE PROFITS. 


1. An actual entry is neceſſary to avoid a 
fine, and the party fo avoiding it cannot lay 
his demiſe in an ejectment or recover the 
meſne profits that accrued before ſuch entry. 


Lee Compere v. Hicks, T. 38G, 3. 727 
MILITIA, 


1. An order for reimburſement under the 


47 Geo. 3. C. 8. 7. Jo made upon the pariſh 
for which a ſubſtitute in the militia ſerves, 


to indemnify the pariſh in which ſuch ſub- 
ſtitute's family ſhall have become chargeable 


and been relieved. under an order of main- 


tenance, muſt be made by the ſame ma- 


giſtrate and at the ſame time as the firſt 
order of maintenance; and notice of ſuch 
order of reimburſement ought to be ſerved 


diſobedience to it. R. v. The Inhabitants 
of Ledbury, E. 38 GC. 3. 558 
2. Semble, That if the ſubſtitute be ſworn 
and aQually ſerve, his family are entitled 
to be relieved within the meaning of the 


2b Geo. 3. c. 107. / 24.3 and 33 Geo. 3. 


c. 8. / 3. though the ſubſtitute were not 


previouſly approved al two deputy- lieu- 
tenants, or inrolled. 75. 


| MISNOM E R, 
See PLEADING, No. 8, 


MORTGAGOR, 


{ 


See DESCENT, E JECTMENT, No, 2. SHIP, | 


No. 2. 
Vor, VII. 


N. | 2 
NAVIGATION. ; 

1. By a navigation act the ſhares were, ge- 
clared to be veſted in the ſubſcribers . 
executors and aſſigns, with power to the 
ſubſcribers to aſſign their ſhares; and a 
committee to be appointed under the act 
were authoriſed to make calls on the pro- 
prietors of ſhares at ſuch time as they 
ſhould think fit; held that an original ſub- 
ſeriber is not liable for any call made by 
the committee after aſſigning his ſhare. 
The Huddersfield Canal Company v. Buckley, 
M. 37 G. 3. Page 36 

2. Tne ſame act empowered the company to 
ſue for calls &c. * by action of debt or on 


the caſe :” it was ruled that an action on 
the caſe in tort lay. 2 os 


NEW TRIAL. 


1. In an action on the caſe for diverting the 
plaintiff's watercourſe, where the jury 

under circumſtances of aggravation gave 
3000 /, damages, the Court granted a new 
trial on the ground that the damages given 
greatly exceeded the amount of the injury 
proved: but they directed that the former 
verdict ſhould ſtand as a ſecurity in the mean 


time for the damages which might be given 


on the ſecond trial. 


cheſter, H. 38 G. 3. 


 Pleydell v. Ld. Dor- 
529 


| NILHABUIT IN TENEMENTI S, 


See COVENANT, No, - 9 


Ns! PRIUS, 


- upon the pariſh to be affected by it before | See Wrir, No. * 26 


they can be proceeded againſt criminally for 


NON P R O 8, 
See PRACTICE, No. 3. 


NONSUIT, 


See JUDGMENT as in Caſe of. 


NOTICE, 
See Jvsriox oF PEACE, No. 1, 2. 


NOTICE TO QUIT, 
See LANDLORD AND TENANT, No. 2. 


1. A notice delivered to a tenant at Michael- 
mas 1795 to quit at “ Lady- day which will 
be in the year 1795 was holden to be a 

_ good notice to quit at Lach- day 1796. 
9K 
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224 Geo. 3. c. 44. in having the magiſtrates 


— 


See CosTs, No. , 3» 


1. A churchwarden making a diſtreſs for a 


See LANDLORD AND TENANT, No. 4, 5. 


%o Page 63 
2. Where tenant for life grants a leaſe for 
years which is void againſt the remainder- 
man, and the latter before he elects to avoid 
it receives rent from the tenant, whereby 

a tenancy from year to year is created, 
yet this is with reference to the old term, 


and therefore half a year's notice to quit 


from the remainder-man ending with the 
old year is good. Dae d. Collins v. Weller, 


NG S ; 478 


NUISANCE, 
Ser Bow, No. 3. INDICTMENT, No. 2. 


O 9 
„ 


OCCUPIER, 
$:e Poor RATE, No. 2, 3. 


OFFICER. 


| poor-rate under a warrant of magiſtrates, 
is entitled to the protection of the flat. 


joined with him as defendants in an action 
of treſpaſs, Harper v. Carr, E. 37 G. 3. 
270 


OUTLAWRY, 


P. | 
PALATINE COUNTY, 
See TRIAL, No. 2. 


PARISH APPRENTICE, | 
See APPRENTICE, No. 1, 2. 


PARTNER, 
See ABATEMENT, No. 3. ASSUMPSIT, No. 3. 
INSURANCE, No. 8. — 


1. One partner cannot bind the other partners 
by deed. Harriſon v. Ruſbforth, E. 37 G. 3. 
207 

2. But he may by drawing or accepting bills 
of exchange. I. 210 


PARTY G RIEVED, 


Fee Cosrs, No. 6. 


INDEX 10 THE PRINCIPAL MATTERS, 
Bos d. Dube of Bedford v. Kightley, M. | 


PAYME N *. 
See BANKRUPT, No. 19. a 


1. If the ſeller of goods take notes « or bills for 
them, without agreeing to rin the riſk of 
the notes being paid, and the notes turn out 
to be worth nothing, this will not be con- 
ſidered as payment, Owenſen v. Morſe, 
WM. 3 G. 3. Page 04 


PAYMENT? OF MONEY INTO 
| COURT: 


1. The Court will not permit a 4 to 
pay money into court in an action againſt 


the ſheriff for a falſe return to a # fa. 
Bowles v. Fuller, T. 37 C. Js 3 


PEDIGREE, 
See Evipexce, No. 2. | WY 


3 E R, 
See ATTACHMENT, No. 1. 


PENAL T . 
See INFORMATION, No. 3. 


* 


1. When a ſtatute creates a penalty, and fays 


that one moiety ſhall be to the uſe of the 
king and the other to a common informer, 
the king may ſue for the whole unleſs a 
common informer has commenced a gui 
tam ſuit for the penalty. R. v. Hymen, E. 
38 C. 3. 536 
2. In ſuch a caſe the king may recover the 
penalty by an information filed by the At- 
ney General in B. &. ib. 


* 


PE R J U R v. 

1. An indictment for perjury aſſigned on an 
affidavit ſworn before the Court of B. R. 
need not ſtate, nor is it neceſſary to prove, 

that the affidavit was filed of record or 
exhibited to the Court, or in any manner 
uſed by the party. K. v. e T. 37 


G. 3. 315 


2. Perjury may be aſſigned on an affidavit of 


an attorney of the court made in anſwer 
to a charge exhibited againſt him in a 
ſummary way for having in his poſſeſſion 
blank pieces of paper with affidavit ſtamps, 
and the ſignatures of a Maſter extraordi- 
nary in Chancery and another perſon at the 
bottom of the papers. . 
3. Id is no objection to ſuch an indictment 
that it is not ſtated where the court was 
„„ holden 


INDEX T0 THE PRINCIPAL MATTERS. - 


boden when the original adglicativn Was 


made, or when the rule was made calling 


on the defendant to anſwer the charge, a 


aug the falſe oath, 0s 


PHYSICIANS, 
1. A doctor of phyſie, who has been licenſed 
buy the College of Phyſicians to practiſe 


phyſic in London and within ſeven miles, 
cannot claim as a matter of right to be 


examined by the College in order to his 
being admitted a fellow of the College. 
K. v. The Preſident and College of Phyſicians, 
E. 17G. 3. 282 
2. The College of Phyſicians, who have 
power by their charter (confirmed by act 
of parliament) to make bye-laws, have 


made bye-laws reſpeCting the qualifications 


of perſons to be admitted into the College: 


by them it is ordained that no perſon ſhall 


be admitted into the claſs of candidates 


before admiſſion into the College, unleſs 


he has taken a degree of M. D. at Ox/ord, 


Cambridge or Dublin, except in two caſes 


in one of thoſe caſes the preſident may 


propoſe once in every other year a doctor 


of phyſic of a certain ſtanding, and if he be 
approved by the College, he may be ad- 


mitted a fellow; in the other any fellow 


may propoſe a doctor of phyſic of a certain 


age and ſtanding, and if approved at cer- | 
tain meetings he may be admitted a fellow : | 
theld that theſe were reaſonable bye-laws. 
Tb. 282 


N 1 
See InsURANCE, No. 3,4. 


PL E A DI N G, 
See BANKRUPT, No. 8, 9. INDICTMENT, 
No. 1. PERjuRY, No. I, 2, 3. SLAN- 
DER, No. 1, 2» | 


1. Where an exception is in the enacting 
clauſe of a ſtatute giving a right or a for- 
| feiture, the party ſuing for the right or for- 
feiture muſt negative the exception in his 
declaration. Gill v. dende M. 37 G. 3. 

| 27 


2 Therefore in a = uk fa. on a judgment 
againſt a perſon, who has been twice a 


bankrupt, under the ſtat. 5 Geo. 2. e. 39. 
{. 9. which fays © the future eſtate and 


effects of ſuch' perſon ſhall be liable to his 


] 


| þ 


a 


q 


—®%CxCxCrv_ — 


* by 


PIE * i * 
o 


N 


creditors unleſs the eſtate ſhall Produes Tat. 


ficient to pay 15s. in the pound &c,” it is 


| neceſſary for the plaintiff to aver that the 
ſufficient venue being laid to the fact of | 


Page 31 $.7 


bankrupt's eſtate has not paid 15 5. in the 
pound, 15. 
3. In an action on the caſe for not delivering 
corn at S. purſuant to an agreement, 
whereby the defendant in conſideration that 


the plaintiff had bought of him a certain 


quantity at a fixed price undertook to de- 
liver it to the plaintiff at S. within one 
month from the time of the ſale, the plain- 


tiff muſt aver a tender of the price or 
Morton Ta: 


what is equivalent thereto. 


Lamb, H. 37 G. 5 125 


4. In ſuch a caſe the delivery of the corn 


and the payment of the price were con- 
current acts to be done at the ſame time; 
and each muſt aver performance or an 
offer to perform his part before he can 
maintain an action againſt the other. 7b. 


5. In an action againſt a wharfinger to whom 


goods were ſent to be ſhipped, for neglect- 
ing to take out a ſufferance, for want of 
which the goods were ſeized, it is not ne- 


ceſſary to aver or prove that the goods were 


condemned by a ſentence in rem. Baker v. 
Liſcoe, H. 37 G. 3. 1 17¹ 
6. In ſuch a caſe it is ſufficient to aver that 
ee for want of ſuch ſufferance the ſaid goods 


were ſeixed as forfeited, whereby the ſame 


became wholly loſt to the plaintiff,” and 
proof of a ſeizure in fact by the officer for 
a juft cauſe of forfeiture will ſuſtain the 
declaration. 8 
7. In aſſumpſit brought by an adminiſtrator 
de bonis non, the promiſe may be laid to 
have been made to the firſt adminiſtrator, 
Hirſt v. Smith, E. 37 G. 3. 182 


8. Where defendant had been ſued as the 


Right Honorable Hamilton Flemyng Earl of 


Wigtoton, having privilege of peerage, and 


had judgment againſt him, and in debt 
on that judgment he was called Hamilton 


Flemyng Eſq. commonly called Earl of 


Wigtown; on nul fiel record pleaded, held 
to be a failure of record. Blackmore v. 
Flemyng, M. 38 G. 3. | 
9. By the ſtat, 1 Jac. 1. c. 155 / 11 & 12. 
and 5 G. 2. c. 30. /. 29. after any perſon 
has been convicted on an indictment for 
falſely ſwearing to a debt under a eommiſ- 
ſion of bankrupt (on which indictment he 
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447, . 


is to ſuffer the e inflicted by the 
ſeveral 
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INDEX To THE PRINCIPAL MATTERS. 


without alſo alleging that the deſendant 


did take ſuch falſe oath. Holmes and others, | 
Aſſignees of Brook a Bankrupt, V. Walſh, | 


H. 38 G. 3. Page 458 


10. In ſuch action the defendant cannot take 


advantage of any defect in the judgment 


on the indictment: for that can only be 


done on a writ of error. th, 
11. In an adtion on the 34 G. 3. c. 23. for 
pirating a pattern for printing callico, the 
omiſſion of an averment in the declaration, 
de that the day of firſt publiſhing the pat- 
« tern was printed at each end of the piece 
« of callico” (which together with the 


name of the proprietor is required by 


that ſtatute, the monopoly being limited 
for three months from the day of firſt pub- 
liſhing the pattern) was holden to be aided 
by verdict; it being ſtated in the declara- 
tion that the defendants pirated the pattern 


within the term of three months from the day 


of the firft publiſhing theresf, and while the 

' plaintiffs were entitled to have the ſole right 
H printing the ſame &c. Mackmurds v. 
Smith, H. 38 G. 3. | 518 
12. It is not neceſlary in a declaration on a 
bill of exchange to aver that the maker 
delivered it: it is ſufficient to ſtate that he 
made it. Churchill v. Wy E. 38 G. 3. 


596 


13. The Court will grant leave to enter the 


continuances after verdict in order to arrive 
at the juſtice of the caſe. Doe d. Mears 
v. Dolman, E. 38 G. 3. 618 


„„ POLICY, 
See INSURANCE. 


| POOR-RATE. 

1. An attorney is not liable to be aſſeſſed to 
the poor-rates in reſpe& of the profits of 
his profeſſion. R. v. J. Startifant, A. 
1 60 

2. The granting of a warrant of diſtreſs by 
magiſtrates to enforce payment of a poor 
rate is a judicial, not a miniſterial act; 
they ought firſt to ſummon the party and 
hear what he has to ſay in his defence. 


Harper v. Carr, E. 37 G. 3˙ 270 N 


TN: 3 ſtatutes 3 perjury) the aſſignees i 3. A leſſee of. lands ſhould. be rated: to * 
of the bankrupt may recover from him 
double the ſum ſo ſworn to in an action, 
in which it is ſufficient to ſtate the con- | 
viction of the defendant on the inditment, 


poor according to.the preſent value of = 5 
lands. R. v. Shingle, E. 38 G. 3. Page 549 
4. 4. having granted to B. a leaſe for years 
of way leaves, (for the purpoſe of carrying 
coals,) and the liberty of erecting bridges, 
and levelling hills over certain lands, B. 
made the waggon- ways, incloſed them, 
thereby excluding all other perſons, erected 
| bridges, and built two houſes on the land for 
his ſervants ; held that B. was liable to be 
rated to the poor for . the ground called the 
waggon-way.“ R. v. Pell, E. 38 G. 3. 598 
5. The occupier of land is liable to be rated 
to the poor, without conſidering whether 
he has any title. 7 ib. 


POSSESSIO FRATRIS, 
See SEISIN, No. I, 2, 3. 


POWER. 


1. By a marriage ſettlement an eſtate was bt 
tled to the uſe of the wife for life, remain- 
der to ſuch perſons and for ſuch eſtates as 
| ſhe ſhould by deed or will atteſted by three 
witneſſes appoint, and for want of ſuch ap- 


pointment reverſion to herſelf in fee: during | 


her huſband's life ſhe made a will in pur- 
ſuance of the power deviſing the eſtate to 
A. in fee; after which ſhe and her huſ- 
band executed a leaſe of part of the ſettled 
eſtate to the defendant, not executed pur- 
ſuant to the power ; and after the huſband's 
death ſhe received rent from the defendant. 
Held that ſuch leaſe was avoidable only by 
her upon her huſband's death, and that her 
receipt of rent accruing afterwards was a 
confirmation of it againſt A., who claimed 
under the appointment by the will, Doe d. 
Collins v. Weiler, H. 38 G. 3. 478 
2. Under a power of leaſing for one, two, 
or three lives or for any term of years de- 
terminable on one, two, or three lives ſuch 
lands as were then demiſed for any ſuch 
term, lands are not included which were 
then held under a demiſe to © W. and G. 
for ninety-nine years if W. and his widow 
and any eldeft ſon living or in ventre ſa 
mere, at the time of his (7/.”s) death, or 
if no ſon, any eldeſt daughter then living 
or in ventre ſa mere, or any other of thoſe 
three, viz. of the ſaid V. and ſuch his wife, 
ſon or daughter ſhould fo long live, re- 
mainder to the ſaid G. and his widow ſon. 
or davghter in the ſame manner,” of which 
. deſeription 


INDEX TO THE PRINCIPAL MATTER 8. 


deſcription of perſons five were in fact 
ning at the time of the power reſerved, 


. avho were all entitled in ſucceſſion, three at | 


' time, to come in under the leaſe: for un- 
der ſuch a general power the three lives 
muſt be certain and co-exiſting. Doe d. 


TIP v. Halcombe, T, 38 C. 3. P. 713 


| P R A C TI C E, 

See AmenpmenT. ATTORNEY, No. 1, 2, 3. 

' Bait, No. 1, 2. DeaTa or DterenD- 
anT, No.1. DisconTinuance, No. 1. 

INFORMATION. Inso0oLVENT DEBTOR. 

PAYMENT OF Monger INTO Cour. 


SnkRlirr, No. 1. VENVU B. Warrant | 


or ATTORNEY, No. 1. 


1. It is irregular to file a declaration in the 


office when the defendant's place of re- 


| 


. 
. 
9 


ſidence is known to the plaintiff. Oldbam 


v. Burrell, M. 37 G. 3. ET 
2. It is no exception againſt bail, until the 
plaintiff give notice of the exception. ib. 


3: "The Rat. 13 Car. 2: ft. 2. c. 245 enabling 1 


a defendant to ſign judgment of non pros 
for want of a declaration in due time, ex- 
tends to all caſes. . 


. CE ROE ON 9." "TO ET 


4. Under certain circumſtances the Cans will 


ſtay the proceedings in an action of treſpaſs 


for ſeizing goods, on the defendant's re- | 
ſtoring the goods, or paying the full value 
of them, with the coſts of the action. 1; 
Pickering v. Truſte, M. 37 G. 3. 53 


Aa Ie is irregular to hold a defendant to bail 


in aſſumpſit, and then to declare in trover. 


Tithevingian v. Golding, M. 37G. 3. 80 
6. A plaintiff cannot declare by the bys be- 


fore he has declared in chief. ib. 


. Though judgment has been irregularly. 
” Ganed without filing common bail for the 


© defendant according to the ſtatute until 


after the ſucceeding term after the writ | 
was returnable and after the judgment itſelf 


has been entered up, yet the defendant 


having given a cognovit is eſtopped from 


objedting to the irregularity, if before the 


time of making the objection the plaintiff || - 


has filed common bail nunc pro tunc. Davis 


— 


v. Hughes, E. 37 G. 3. 
8. Upon an application to ſet aſide an attach- 


ment againſt the ſheriff for not bringing | 
in the body, bail having been put in and 
no trial loſt, the Court require an affidavit | 


19. There cannot be a plea in abatement 


of merits if the application come from the 


defendant, but not if it come bond fide from 
Vol. VII. N 


206 


_ 


Þ 


- F Ss 3 q 


the ſheriff. R. v. The Sheriff of ER E. 


A Page 239 
But where ſuch attachment has regularly 
iſſued, the Court will on no account relieve 


the ſheriff, if it appear that he let the de- 
fendant out of cuſtody without taking from 


him ſuch a b as 18 required by the 
ſtatute. ; 2 th, 


* 10. A declaration is only well filed from the 


time of notice, whether it be a declaration 
in chief or de bene eſſe; and therefore the 
defendant has four days after notice ia 
which to plead in abatement. Hutchinſon 


v. Brown, E. 37 G. 3. 298 


11. The defendant in the original action 
need not obtain a judge's order to change 
his attorney on bringing a writ of error. 
| Batchelor v. Ellis, T. 37 G. 3. 327 

12, The Engliſh notice to appear muſt be 
added to all common proceſs where the 


defendant is not holden to bail, whether 


the cauſe of action do or do not amount to 
10 fl. Lumley 1. b. v. E t, 7. 37 G. 3- th, 


13. After an attachment againſt the ſheriff 


fox not bringing in the body the Court will 
only relieve him upon paying the whole 


debt and coſts, and not merely the ſum 


ſworn to and coſts, Keppel v. King, T 
© ad LK 1 


14. If a defendant on velng informed that a 


bailable writ has been iſſued againſt him 
voluntarily give a bail-bond, he cannot af. 
terwards object to the inſufficiency of .the 
affidavit to avon to bail. Norton v. ure u., 
N. 38 G. 3. 375 


13. Affidavits to ſet aſide an beet that 


has been granted (though not ih] in the 
courſe of a civil ſuit muſt be intitled «4 R. 


v. The Party to be attached &c. R. v. The 5 


Sheriff of Middleſex, M. 38 C. 3. 439 
16. After judgment by default in an action 


of debt on a judgment the plaintiff may 


ſue out a writ of inquiry. Blackmare v. 
Flemyng, M. 38 G. nö On S46 


17. And the jury may give intereſt by way 
of damages. 9 


18. In C. B. it was referred to the prothono- 


| tary, in debt on bond after judgment by 


default, to tax intereſt by way of damages, 
it being at the plaintiff 's option to have 


2 intereſt ſo taxed or to have a. writ. of in- 
| quiry. Hoſdipp v. Otway, Cited, 447 


intidled as of the term ſubſequent to that in 
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INDEX To THE PRI 


0 1 the declaration is 3 without | 


a ſpecial parlance. Blackmore v. Flemyng, 
. 38 G. 3. 50 Page 447 
20. "The Court will not t grant an Feu 
againſt a member of parliament for non- 
payment of money according to an award. 


Catmur v. Sir E. Knatchbull and vey M. 
38 G. „ 448 
21, The ſheriff having returned al corpus | 
to a bailable writ in Hilary term 1797, 
upon which the plaintiff proceeded no fur- 
ther till Michaelmas term following, the 
Court thought it unreaſonable that the 
ſheriff ſhould be called upon to bring in 
the body after ſuch delay, and they ſet 
afide an attachment which had iſſued againſt 


him for not doing it. R. v. The Sheriff of | 
452 
22. Affidavits of any cauſe of action before | 


Surry, M. 38 G. 3. 


proceſs ſued out to hold defendants to bail 
are not to be intitled in any 882 Reg. 
Gen. T. 3) G. 3. 
23. All ſpecial caſes ſet down for argument 


by the clerk of the papers ſhall be entered 


within the four firſt days of the term next 
after the trial at which ſuch ſpecial . caſes 


have been reſerved, and none ſhall ever be 


ſet down for argument on any of the four 
laſt days of the term. Reg. Gen. M. 
88G. 3. ib. 
. Demurrer to one count on a bill of ex- 
cn and judgment for the plaintiff; 
plea to the other counts, on which iſſue was 
joined; referred to the Maſter to fee what 
was due to the plaintiff on the former. 
Duperoy v. Johnſon, Fl. 38 G. 3. 473 
25. If a defendant be ſent out of the king- 
dom under the alien bill after he has given 
| a bail-bond and before the return of the 


- writ, the court will order the bail-bond to | 
1 46 12 47 ä 


be delivered up to be cancelled, Poftel v. 
MPilliams, H. 38 G. 3. 517 
26. An attachment againſt the ſheriff granted 
on the 24th January was ſet aſide for ir- 
regularity, be having been ruled to bring in 
the body on the 23d November preceding, 
which expired on the 28th, and having put 
in bail above on the 24th, though the 
time for putting it in expired on the 22d; 
and the defendant” being ſurrendered in 
diſcharge of his bail on the 28th, without 
the bail having 2 R. v. The Sheriff 
of Middleſex, H. 38 G. 3. 527 
. The rule of court of Trin. 33 2 3. ex- | 
ends to the caſe of the ſheriff, 


454 


22 as ts Oo 


ib. 1 


NCIPAL MATTERS. 1 
28. The defendant cannot put in a ſpecial 


08 iſſuably. wind v. Anderſon, H 


29. Tbe Court will grant leave to enter the 
continuances after verdict in order to arrive. 
at the juſtice of the caſe. Doe d. Mears'v. 
Dolman, E. 38 G. z. ; 618 

30. The chriſtian names as well as ſur- 
names of the parties muſt be inſerted in the 

title of an affidavit produced to ſhew cauſe 


— 


G. 3. 
terms of pleading iſſuably and taking ſhort 


8 N 698 
32. The Court will give the plaintiff leave to 
amend his deciaration after the ſecond term 


permit him to add new counts to his de- 
P RES U MPTI 0 N. 


| I. The jury may preſume an old fatisfied | 
term ſurrendered to the cui gue uſe, in 


order to ſubſtantiate a leaſe executed by 
him, or a conveyance by truſtees where 


they ought to have conveyed. Dee d d. 
Bowerman v. Sybourn, M. 37 G. 1 2 


2. But if no ſuch preſumption be made, and 


it appear in a ſpecial verdict in ejectment 
that ſuch a term is ſtill outſtanding in a 


truſtee who is not joined in bringing the 


See, d. a e v. Ne A. 37 G. 3. 


PRISONER, 


See ATTORNEY, No. 6. RoLes OF Covunr, 
No. . | — 


1 Eren 


See ann, No. 1. 0 a 


O 


PRO MIS SORV Are 
See Buuzs OF EXCHANGE, 


demurrer when he is under terms of plead- 
38 G. 3. 
th Page 5 30 7 


againſt any rule. Fores v. Diemar, E. 38 | 


| 66r 
31. The defendant cannot change the venue 


after an order for time to plead, on the 


notice of trial for the firſt ſittings in Lon- | 
don or WWigals fler. Shipley V. e T. 38 


even againſt a priſoner ; but they will not 


pop in ſuch a caſe, Owens v. Dubois, | 


ejectment, the cęſtui que uſe cannot recover. 


% l 


pRO EET, - 
| Be busen No. * 


W 100 'PROVISO, 


* I \ 4 
— 


So | 8 
QUARTER SESSIONS, ; 
See County: Rare, No, 1. or Cos xs, No. 7. 


R. 
RATE, 


: See CounTy-Rars. POOR RATE. 


REPUBLICATION, 
See 8 No. 7. 


RELA T IO N, 
See Topo, No. 1. 


KENT, 
| Se LANDLORD AND TENANT, No. 47 5+ 


+ 


RE v OCATION, 
Fee Devin, No. 6. | 


RI O T, 
Ste HUNDRED. | 


RULES or COURT. 


be underſtood that the rule is diſcharged 
with coſts. M. 37 G. 3. Page 82 
2. A priſoner in the B. R. ptiſon may, on 
ſhewing ſpecial cauſe, obtain additional day 
rules beyond thoſe allowed by the rule of 
court in E. 30 G. 3. M. 37 G. 3. 


interlineation or eraſure in the jurat. A. 


37 G. 3. th, 


4+ Inſolvent debtors petitioniog. under the 


Lords“ act 32 G. 2. and ſubſequent acts 
ſhall be brought into court during term 
time on Mondays and Thurſdays only. H. 
37 C. 3. 
5. Affidavits of any cauſe of action before 
3 ſued out to hold defendants to bail 
are, not to be entitled in any cauſe, T. 
37 0. * ib. 


— 


* 
* 


4 ; | 


— 
o 


on his eſtate as entering for his uſe. 


1. 1fa rule to ſet ade proceedings 5 irre- 
gularity with coſts be diſcharged, it muſt 


ib. 
3. Where ſeveral perſons join in an affidavit, 
their names muſt be written in the jurat; 
and no affidavit can be read if there be any 


454 


ER 10 Th: | PRINGIPAL 1 MATT ERS. 4 
cn | 6. All ſpecial 8 


Ys the clerk of the papers ſhall be entered 
within the four firſt days of the term 
next after the trial at which ſuch ſpecial 


5 1 | - caſes have been reſerved 3 and none ſhall 
ever be ſet down for argument on any of 
3 e of the term. M. 38 G. 3. 


EIS 


* 9 
c 
4 * 
— ; 
* 
8. : 
< v 


| SAILOR, 
| See Hiya, TL No. 1. 2. 


$SCIRE FACIAS, | 
Sec en No. 2. 


8 


I, 21 died ſeiſed leaving two infant daughters 
| dy different venters : held that an entry ge- 
F nerally by the mother of the youngeſt 
daughter as her guardian i in ſocage conſti- 
tuted a ſufficient ſeiſin in the eldeſt infant 
daughter to carry the deſcent of her moiety 
on her death to her heirs. Doe d. Barnett 
and others v. Keen, M. 38 G. 3. 386 
2. An infant may conſider whoever enters 


hb, 
The diſtinction taken is that if a father 


die, his eſtate being out on a freebold leaſe, 
| that is not ſuch a poſſeſſion as to induce the 
Lt, Paefſ 10 Fratris, unleſs the elder ſon live to 
receive rent after the expiration of ſuch 
leaſe; ; but if the father's eſtate were out at 
his death on a leaſe for years only, the poſ- 
ſeſſion of the tenant is a ſufficient poſſeſſion 
of the elder ſon to conſtitute” the Pofeſſio 
fratris. | ib. 


x 


{ 
$ | SESSIONS, 
| See APPEAL, No. I; 2, 354. 


s ET. OP r. 


1. If a factor, who ſells under a Ae 3 
commiſſion, ſell goods as his own, and the 
buyer know nothing of the principal, the 
buyer may ſet off any demand he may have 
on the factor againſt the demand for the 
goods made by the principal. George v. 
T. 37 G. 3. 359 
. A. firſt purchaſed one and afterwards 
wt parcel of goods of B., each at fix 
months credit: when the firſt ſum became 
due A. lodged in B,'s hands a bill of ex- 
change for a larger amount than the value 
. 14 . 
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YO In ER 10 THE PRINCIPAL MATTERS, 


of the goods f in order 0 for tbem, B. 
: engaging to return to 4. the over plus when 
the bill ſhould be paid: B. received the 


amount of the bill, and then A became 2 | 
bankrupt, not having paid for the ſecond 


parcel of goods: held in an action brought 
by 4." aſſignees for the ſurplus of the bill 
that B. might retain it to ſatisfy his demand 
on A. for the ſecond parcel of goods. At- 
kinſon and others, Aſſignees of &” 3 a Bank 
rupt, v. Elliott and another, M. 38 G. 3. 
1 Page 375 


SETTLE MENT, | 
— Br RENTING 100. per 1 be 


1. A reſidence for forty days is indiſpenſably 


neceſſary to enable a party to gain a ſettle- 


ment by reſiding on a tenement of to/. 
ber annum. K. v. The Inhabitants of Llan- 
bedergoch, H. 37 G. 3. FF 
2. So that, if a party after reſiding on ſuch 
a tenement for twenty- nine days be forcibly 
prevented reſiding there eleven days more, 
he does not thereby gain a ſettlement. ib. 
3. In ſettlement caſes the Court will not infer 
fraud from circumſtances: fraud muſt be 
ſtated expreſsly. 


4. It is not neceſſary that the pauper ſhould | 


2 id. 


pay 101. a-year in money for a tenement, 


in order to gain a ſettlenient: it is ſufficient 

if he occupy a tenement of the annual 
value of 101. as tenant. R. v. The In 
babitants of Fritwell, E. 37 G. 3. 197 

. A. took a tenement of 10 l. a- year in the 
pariſh of B., and after living in it with his 
family five days he was arreſted and ſent 
to priſon in the pariſh of C., but his wife 
and children continued in it ſeven weeks 
longer: held that no ſettlement was Rs | 


2. But if the parties with it, it may 60 % N 

1 framed as to exclude a fon of the age of | 

' fourteen, who maintains himſelf by his own | 
laber. . . 136 

3 A certificate does not extend to illegitimate 
children. R. v. The Inbabilants of Mathon, 
o „ 

| 4. And therefore where the pariſh officers of _ 

A. engaged by a certificate to receive the 


- | | certificated perſon, therein ſtated to be an 


unmarried woman, and the child of which 
ſhe was ſtated to be then pregnant, and all 
other children ſhe might afterwards have, 
it was ruled that the certificate did not 
extend to an illegitimate child born ſeveral 
years afterwards. „ 
5. The ſon of a certificated perſon cannot 
gain a ſettlement in the certificated pariſh 
by apprenticeſhip, though the father (to 
whom the certificate was given) died ſix 
months before the expiration of the appren- 


ticeſhi p. K. v. The Inhabitants of Alfreton, 


| 


| — By HIRING AND Service, 


1. A frvant who vad been hired for a year 
was beaten by her maſter ſixteen days be- 
fore the end of the year, on which ſhe 
deſired him to diſmiſs her from his ſervice, 
| threatening to apply to a magiſtrate for- 
redreſs: the maſter paid her her whole 
year's wages and told her ſhe might ſerve 
the remainder of the year; but the ſervant 
went away: held that the ſervant gained 
no ſettlement. R. v. The Inhabitants of 
 Upwell, M. 38 G. 3. SPIT 438 
2. Under a hiring from Mhitſuntidè to Whit- 
l ſuntide a ſervice of 365 days, though leſs 
than the period of the contract in the par- 


6 
A. 


in B. either by the huſband or wife. R. v. ticular year, is ſufficient to confer a ſettle- 
The Inhabitants of St. George the Martyr, | ment. R. v. The Inhabitants of Ulverflone, 
| Southwark, H. 38 G. 3. 466 E. 36 6. 3 564 


6. A ſettlement may be gained by renting A . 


right of common in groſs of the annual 
value of 10l. that being a tenement within 
the 13 & 14 Car. 2. R. v. The Inhabitants 
of Derſingbam, 7. 38 G. 3. 671 
—— By CERTIECATE. 


1. A certificate granted under ſtat. 8 8 9 


W. z. c. 30. to the head of a family in 


general extends to all his children living 
with him. K. v. De Thabitants of Stor- 
a rington, H. 37 G. Zo- 


136 


SHERIFF, 


bes BaiL, No. 2, 3, 4. Evipence, No. 4 
PRACTICE, No. 8, 9. 13. 


1. The Court upon the application of the 
ſheriff enlarged the time for his making a 

| return to the writ of F. fa. upon a ſuggeſ- 
tion of a reaſonable doubt whether the Rs 
goods ſeized under the writ were not co- 
vered by an extent afterwards iſſued at the 
ſuit of the crown for malt duties under 
| the ſtat, 28.G, 3. c. 37. / 21. for the pur» 
| | 1 pole 


INDEX 10 ras rainer PAL MATTERS. 
pole of i the plaintiff to g Tate 8 Srarurzz, 45 1 
the Court of Exchequer and there conteſt 8e ve. 5 „„ i ON? 5 
"of "the queſtion of right with the crown, | Eon l. by . 
Milli v. Pickman, M. 37 G. 3. Page 174 | 3 
e N 3 e 6 2. 1. Colts | Page 268 
F 15 bora Il 
1. 4. and B. being joint owners of a ſhip, | 28. . 6. Coroners, 62 
A. conveyed bis moiety to B., but in tbe 
bill of ſale the certificate of regiſtry was | Henry VL 
not truly recited ; B. took poſleflion, and | )))... 
afterwards mortgaged the whole ſhip to 23: ” 2 | Bail-bonds. | | ..; ny A» 
A. who did not take poſſeſſion; then 8B. 1 
ordered C. to repair the ſhip; afterwards 5 Ricnany * „ 
N B. conveyed one half of the ſhip to A. and | I. c. 1. Ceſtui que * = | 49 
| the other to D. it was held that the firſt 1 
bill of ſale was an abſolute nullity by reaſon ELIZABETH, | 
of the ſtat. 26 Geo. Jo Co 60. 1 1 and that 200 c. 4. Sheriff. 1778 „ 5 267 | 
A. was liable to C. for the repairs of the 31. c. 5. Penal Actions. 55. 19 
ip in an action for work and labour 45. 4. 2. 7. I, Pariſh Apprentice. 34 9 
brought by C., A. not having pleaded in | en ie DT uh Lo 
abatement that B. ought alſo to have been | J AMES 1. 
« l . ws 7 | 
ſued. ah v. 7 | 37 " 4's, 15. Bankrupt. 9 6 6b. oh 711 
2. Whether a beige of a ſhip, out of S Lp KY 238 | 
ſſeſſi be t Ji ble for the ? | 3 Co - Bay: 4 Error. | | 449 : 
poſſeſſion, be not lia repairs |; 
Qu. 5 ib. | ; 
Re 5 | Ru c. 5 Bankrupt. 230 ; 
SLANDER. „ | 
1. It is no juſtification to an action of ſlander | Cranzrs 25 5 . | 
to plead that A. B. told the flander to the | I 5 P 2. 6. 2. Non pros. | 26 f 
defendant. Davis v. Lewis, M. 37 G. 3. 13 & 14. Settlement. 6571 
y 3 17 | 17. c. 8. Death of party. „5 3 
2. But if the perſon repeating the ſlander at | 22. c. 9. Coſts. 659 ö 
the ſame time mention the name of the | 22. & 23. c. 25. Game. 1 238 ö 
perſon from whom he heard it, that may 29. c 3. J 17. Statute of F „„ Ge. 
be pleaded in juſtification to an action — , 13, 15. Statute of Frauds, 21-23 4 
brought 3 the former. „ : 4 
„„ W AND Maar. 7 
SLAVE TRADE, „ 5. c. 11. / 3. Coſts. . 1 
See eva, No. 6, „ 5 1 ee, £18; Impreſs. '673 | | | 
I Ie, | "1&0. c. 1h, LOR. 3467 | 
ES; | STAMP, , _ „ 30. Certificate. 134 1 
See ASSUMPSIT, No. 2. AWARD, No. 5. g9& 10. c 11. Certificate. * * | 
BILLS OF EXCHANGE, No. 1. oy | 9 25 10. c 15. Award. 6 | Te 74 
1. A note for the weekly payment of 3s. 64. | 1 „ 
under the Lords' act muſt be ſtamped. | —_— e 
Pitman v. Haynes, H. 38 G. 3. 3230 $A | | * 
4. c. 16. / 13. Bond. 124 
Sed cantra, Tekell v. Caſey, 7. 38 G. 3: 670 „„ 55 
8. c. 9. Apprentice. | 121 
| STATUTES. Yn. | ; 9. Co 14. Gaming. po ; | 257 
1. Whether the ftat. 1 Face 1. c. 27. be re- 12. A, 2. c. 16. Uſury. . 184 
| pealed by the ſtat. 22 & 23 Car. 2. e hr eur Iu | Wes 
- Du, R. v. J. A. Harris, E. 37 ( E. 3. 238 100 15 . —— — 
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4; 1 2. c. 5. Riot: d 7 25 N 
6. C. 18. Inſurance EY LS bs 24,5060 


24. . 44. / 6. Officer, Notice. 250. 631 
25. c. 29. J 1. Coroners. i "2 »IY 


| Gronop III. 

13. c. 78. %. 2, Surveyors, Highways. 170 
— . 19. Highway,  - 81 
195. 205. 248 


STAYING PROCEEDINGS, 
See PRACTICE, No. 4. 


STOCK-JOBBING. 


1. If a broker draw on his employer for dif- 
ferences paid for him in ſtock- -jobbing 
tranſactions, and the employer accept the 
bill, 


recover on the bill. Brown v. Turner, E. 


x . 2. c. 8. 5 1 ib. 


STOPPING IN TRANSITU, 
See PAYMENT, No. Is 


1. A. agreed to buy ſome articles of plate of 
B., who was to get A.'s arms engraved on 


and then the broker indorſe it to a 
third perſon after it is due, the latter cannot 


Ke MS» 


> THE, PRINCIPAL NarrERS, 


-_ 
4 
— = 
* 


25. c. 80. Certificate. Attorney. 25 
26. c. „ „ 
26. c. 73. Exciſe- duties. 56 
28. c. 37. / 21. Malt - duties. 174 
31. c. 54. Slave- trade ſhips. 186 
34. c. 23. Callico pattern. „ 
34. c. 53. Huddersfield Canal, 37 
34. c. 69. Inſolvent debtor. 305 
37. c. 33. Billeting. 724 
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5 630 
2. . in omnium is within the ſtatute 
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them and to pay for. the engrayiog; 3 ; thel 
- that 2 delivery to. the engraver , for t 0 
| purpoſe, was not a delivery to 4. ſo as to | 


339 | | 
„ deſegt B. s right of ſtopping the 00ds in 
12. 6. 49. . oy PIO 924 15 a, tranſit tu, the en of the 9 — gh being 5 
So 7925 5 Wy Gro U. 5 N | paid by A. "ION v. . M. 370 0 
1 e 5 e 
2. . 23. Attorney. 95 3 45⁰ 2. A confignor': 8 right of une goods 7 in 
4. . 28. / 2. Landlord. 118 tranſitu is not taken away by the conſigneeꝰs 
5. L. 20. Pilot. E | 160 * having partly paid for the goods. Hodgſon 
5˙ 27. Writ. Y ND 338 38 and another, Aſſignees of ON a Bankrupe, 
. . c 30. Bankrupt. 301. 380. 458. 498 iq v. 1 . 55 G. 3 9 9 1 5 75 440 j 
7. c. 8. Stock- jobbing. | 178. 630 e 
7. c. 20. / 3. Mortg ago. 185 SURE TY, ; fey 
11. c. 19. Diſtreſs. Coſts. 500 ,| Ste Banxnovr, No.. 5. OO: 
12. c. 13. Priſoner. ay. -071 : | 5 
14. c. 17. Judgment. Nonſuit. 179 1 U R v E * 0 R 85 
22. c. 46. Attorney,. 458 See Hionwars, No. r 1. 


TENANT, as 
See LANDLORD AND e 


— 


TENANT IN TAIL, 


138 conveyance by tenant in tail by leaſe 
and releaſe neither bars the iſſue in tail or 
works a diſcontinuance: but it paſſes a 
baſe fee voidable by the iſſue in tail by 
Kin 3 Deed, Neville v. Rivers, E. 37 G. 3. 


2. Tenant in tail by leaſe and releaſe pre- 
vious to her marriage conveyed to truſtees 
to the uſe of herſelf till the marriage, then 
to the huſband for life, then to herſelf for 
life, then to the firſt and other ſons of the 
marriage &c, ; tenant in tail died before 
| the huſband, leaving a ſon: held that the 
huſband was not entitled to a life-eſtate 
either under the ſettlement or by the cur- 


7 ITHE S, 
See GRANx, No. 1. 


1. Hops are tithable after they are 8 i 
from the bind: and it ſeems that a cuſtom 

do ſet out the tithes by the tenth hill, where 

the rows are unequa), leaving the binds 


[uncut and the poles. ſtanding, cannot be 


PE heh v. Halſey, H. 37 G. 3. 


. 85 


2. A cuſtom to pay only a part of the tithe, 
without ſubſtituting any thing elſe in lieu 
of the eine is bad. 4b, - 1 

. ” But 
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> Witt cuſtom to pay len thin the whole | 


Fs, may be good, where ſomething in | See 
lieu of and as a e for the reſt 


Page. 95 & 
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© TRANSITU, . in. = 


= See e IN info, | | 
Is PASS, 1 
| See Evipency, No. IG, 


1. In treſpaſs for breaking and entering the | 


plaintiff's cloſe and taking his goods the 
defendant may juſtify under a ſufficient . 
legal proceſs if he bad it in fact at the 
time, though he declared then that he en 
tered for another cauſe, Crowther v. Ramſ- 


bottom, E. 38 G. 3- V 


2. If a declaration in treſpaſs contain two 
counts, and the defendant plead to one, 
and ſuffer judgment by default on another, 
and on the trial of the firſt the plaintiff | 
only prove one. act of treſpaſs which is 

covered by the ſecond count, he is not en- 
titled to a verdict on the firſt count. Lee 
: Compere v. Hicks, T. 38 G. 3. 


„ 
1. A defendant in a caſe where the king is 
party cannot carry down the niſi prius re- 
cord to trial by proviſo, R. v. Dyde, E. 
38 C. 3. 661 
2. Upon a ſuggeſtion entered by leave of the 
Court upon the roll that a fair and impartial 
trial cannot be had in the county of the 
city of Cheſter, the Court will award the 
trial to be had in the adjdining county-pa- 
latine. R. v. The Inhabitants of St. Mary 
on the Hi, Chefter, 7. 38 G. 3. 735 


T ROVER. 


1. 1 to maintain trover the plaintiff 
muſt have the right of poſſeſſion as well as 
of property. Gordon v. Harper, M. 37 G. 3. 

2. And therefore where furniture, which bad 

been leaſed with the houſe, was wrong- 
fully taken in execution by the ſheriff, it 
was ruled that the landlord could not main- 
' tain trover pending the leaſe, _ ib. 
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3. An uncertificated bankrupt may maintain f 
trover for goods acquired by him ſince "ns 
bankruptcy, as againſt all the world but 
his aſſignees. Webb v. For, 


2 


FW No. 3 | 


M's 4 * r ä ab em, 5 
Ty ents eee ad ite, ... 
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TRUST AND Kore 
Devise; No. 5. 13. Evipt NCE, No. op 8 
L1MITATION 5 1. 
8 „„ 


TURNPIKE ROAD, 
Ser Hienwars, Ne. „ „ Ft 
77 v. 5 4 


VENIRE DE NOVO. 


4. The Court will only award a venir: de 
novo where there is a defective finding 


the verdict. | Graatithe d. Jones v. 
A. 37 K. 3. 


in 
Jonti, 


VENUE. 
I. In a plea in abatement that another oerfon. 


- ought to have been ſued with the defendant, - 


it is not neceſſary to lay a venue, Neale 
v. De Garay, E. 3 G. 3. 243 
2. And if it be pleaded that ſuch other per- 
ſon is alive, to wit, in Spain, it will be con- 


ſidered as pleaded without any venue. 15. 


3. If the venue be changed from A. to B. on 


the uſual affidavit that the cauſe of action 
aroſe wholly i in B. when in fact part of the 


cauſe aroſe in another county, the Cour 
will order the venue to be brought back to 
A.  Caillard v. Champion, £\ 37 G. 3. 


205 


4. | Where there are ſeveral] fas ante to. 


the plaintiff's action ariſing in different 
counties, he may bring his action (cox 
venant) in either. The Mayor Se of Lon- 
don v. Cole, E. 38 G. 3. 583 
5. If a local action be brought and tried in a 


wrong county, the defect is aided after 
verdict by 16 & 17 Car. 2. c. 8. its , 
6. The defendant cannot change the venue x 
after an order for time to plead, on the 


terms of pleading iſſuably and taking ſhort 


notice of trial for the firſt ſittings in Len- 
Shipley v. Cooper, T. 


dom or Middleſes. 


38 C. * 698 
VERDICT, 
See TRESPASS, No. 2. 
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1, The offence of uſury i is not complete until 


4 - the lender has actually received 82 exceſs 


enten, | 
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Aadlbet 2. t. v. Hamme, F. 37 G. 3. 


up and another note ſubſtituted for it, the 
offence of uſury is not thereby committed, 


See CommITMENT, No. 1. 


WARRANT OF ATTORNEY. 
1. When a defendant in cuſtody executes a 


{ nor is the penalty incurred until the latter 
fl note is paid. ab. 
4 W. 
{ WAGER. 
; 1. If a ſum be depoſited upon the event of 
| an illegal wager the loſer may recover 
|: back his depoſit even after the event has 
j happened. Lacauſſade v. White, E. 38 G. 3. 
| i 535 
| WARRANT, 
q 


there muſt be an attorney preſent on his 


conſent to his acting as his attorney alſo. 
_ Hutſon v. Hutſon, M. 37G. 3. 7 
2. But when a defendant is in FACS We his 
attorney need not be preſent, 
Steward, M. 37 G. 3. 19 
W HAR FINGER, 
See PLEADING, No. 5, 6. 


WILL, 


See DE ISE. EviDENCE, No. 5, 6. 


* 


Page 184 

2. Therefore if a eben note be given 
for repayment of a ſum lent with uſurious 
intereſt, and the note when due be taken 


warrant of attorney to confeſs a judgment, 


-part : the preſence of the plaintiff 's attor- 
ney is inſufficient, though the defendant 


Crompton v. 


33 


of SES in money or money's worth, | 


. - 


INDEX 10 nE PRINCIPAL/MATTERS: 


| W I T N ES 8, 
Se Evibzxck. 


1. In an action for viery? 40 nde oe 


the money is a competent witneſs to prove 


the whole caſe, Smith 7. t. v. Prager, M. 

37 G. 3. „ 
. A witneſs is not incompetent! on the 

Hl of intereſt, unleſs he be directiy in- 


terwards give the verdict in evidence in 
ſupport of his own intereſt. 15. 


to C., and the queſtion be whether A. were 


the agent of C. for that purpoſe 4. may | 
be called as a witneſs to prove the agency. 


Ilderton v. Atkinſon, H. 38 G. 3. 480 

4. So a captain of a ſhip who had borrowed 
money for the uſe of the ſhip of the plain» 
tiffs was held a competent witneſs to prove 
that fact in an action againſt the owners, 


whoſe defence was that he had borrowed N 


it for his own uſe. Evans v. Williams, 
fittings at Guildhall after Trin 28 G. 3. 
cor. Lord Kenyon. ww 4 


5. In an action by an indorſee of a bill of 


exchange againft the acceptor, the latter 
may call the payee and indorſer as a witneſs 


to prove that the bill was void in its crea- 


tion. Fordaine v. Laſhbrooke, E. 38 G. 3. 
1 1 


. 
See EXCOMMUNICATION, No. 1, 2. 


1. If the plaintiff prove a cauſe of action be- 


fore the bill filed, though after the writ 
ſued out, it is ſufficient as well in the caſe 
of bailable as common writs. 
1 M. 37 G. 3. E 
Where an action muſt be brought within 

gy a months, it is ſufficient for the plain- 

tiff to prove a writ ſued out within fuch 


time and his declaration within a year af- 5 


terwards, without ſhewing ſuch writ re- 
turned. 


END OF THE SEVENTH VOLUME. 
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tereſted in the event of the ſuit, or can af- ö 


5 62 
3. If A. have received money from B. to pay 


Beſt v. : 


„ 


Parſons v. King, M. 37 G. 3. 6 


